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PREFACE. 


"We  are  sadly  in  need  of  some  short  phrases  wherewith 
to  distinguish  the  actors  in  cases  of  estoppeh  There  is  "  the 
party  to  whom  the  representation  is  made."  More  shortly 
we  might  say  "  the  party  assorting  the  estoppel," —  in  other 
words,  the  "estoppel-asserter,"  as  we  shall  style  him.  And  there 
is  "  the  person  by  whom  the  representation  is  made."  Ilim 
w^e  shall  call,  in  sharp  contrast,  "  the  estoppel-denier."  Such 
phrases  are  preferable  to  the  arbitrary  designation  of  the  par- 
ties as  A.  and  B. —  a  plan  resorted  to  in  sheer  desperation  by 
some  writers;^  for  there  is  nothing  in  the  letters  to  help  one 
to  remember  which  is  which.  Even  head-notes  are  often  too 
long  for  easy  identification  of  A.  and  B. 

Remembering  that  special  glossaries  for  single  volumes 
may  be  necessary,  but,  at  the  hazard  of  rejection,  must  be 
capable  of  comfortable  assimilation  and  effortless  recollection, 
the  present  Avriter  hesitates  to  do  more  at  present  than  sub- 
mit for  approval  a  word  which  may,  in  discussing  estoppel,  be 
substituted  for  the  ever-recurring  phrase:  "One  who  changes 
his  position  prejudicially  upon  the  faith  of  some  misrepresen- 
tation." 

Falsdvert^  has  the  advantage  of  having  for  its  first  syllable 
a  word  familiar  enough  to  all  lawyers,  and  for  its  second  that 

iCababe  on  Estoppel,  53.  "Pith,"  the  radical  of  a  Greek  verb 

2 Kindly  suggested    by  the    Rev.  signifying    to    persuade;     and    "«/- 

Prof.  John    Campbell.   Presbyterian  lactos,''  a  verbal  adjective  (from  the 

College,  ISIontreal.     The  Rev.  Father  Greek  verb  aUaso,   to  change)  sig- 

Drummond,  S.  J.,  St.  Boniface  Col-  nifying    something    that   has    been 

lege,   St.    Boniface,    offers    '' Pifiial-  changed  — some  one,  therefore,  who 

Zflc^os,"  as  indicating  sutliciently  the  has  been   persuaded  to  change  liis 

main  idea.     It  is  a  combination  of  position. 
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which  is  roadily  recognized  (with  the  same  moaning)  in  con- 
vert and  pervert.  Falsa  is  preferable  io  falso^  the  last  letter 
of  which  would  frequently  bo  taken  as  belonging  to  the  vert^ 
instead  of  to  the  first  factor  in  the  combination;  and  it  is  used 
as  an  adjective  in  the  ablative  having  the  word  re  understood  — 
the  whole  word  thus  indicating  one  who  has  changed  his  posi- 
tion by  reason  of  a  falsity. 


The  writer  believes  that  the  ciiief  characteristics  of  the 
present  work  are  (1)  a  completer  and  more  scientific  analysis 
and  classification  of  estoppel;  (2)  a  clearer  apprehension  and 
appreciation  therefore  of  the  bases  and  methods  of  estoppel ; 
and  (3)  a  successful  substitution  in  various  departments  of  the 
law  of  the  principles  of  estoppel  for  others  now  in  vogue. 

(1)  Analysis  and  Classification. —  Estoppel  by  misrepresen- 
tation has  not  hitherto  been  divided  into  its  two  most  obvious 
classes,  namely,  (1)  estoppel  by  personal  misrepresentation;  and 
(2)  estoppel  by  assisted  misrepresentation;  and  much  perplex- 
itv  has  arisen  from  the  absence  of  the  distinction. 

It  is  often  affirmed,  for  example,  that  a  misrepresentation 
must  be  mala  fide  in  order  to  work  estoppel;  whereas  the  fact 
is  that  there  may  be  estoppel  although  the  estoppel-denier 
has  made  no  misrepresentation  at  all,  nor  indeed  been  awaro 
of  the  existence  of  misrepresentation  by  any  other  person. 
Estoppel  sometimes  arises  because  the  estoppel-denier  (perhaps 
quite  innocently)  has  assisted  the  misrepresentation  of  a  third 
person  —  he  has  furnished  the  means  or  occasion  for  the  mis- 
representation, done  that  which  has  made  it  credible,  and  for 
that  reason  alone  is  estopped.  The  moral  quality  of  the  mis- 
representation in  such  cases  cannot  be  material. 

That  the  classification  just  suggested  has  been  overlooked  is 
all  the  more  extraordinary  when  it  is  remembered  that  as  early 
as  17S7  Mr.  Justice  Ashhurst  enunciated  a  rule  which  has 
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obtained  very  general  acceptance,  and  is  to-day  very  widely 
quoted : 

"  We  may  lay  it  down  as  a  broad  general  principle  that  whenever  one  of 
two  innocent  persons  must  suirer  by  the  acts  of  a  third,  he  who  enables  such 
third  person  to  occasion  the  loss  must  sastain  it."i 

Although  Stated  too  broadly,  and  lacking  therefore  in  sci- 
entific value,  this  rule  eni!)odies  the  principle  of  estoppel  by 
assisted  misrepresentation.^  It  does  not  so  profess;  but  this 
causes  no  surprise  when  it  is  remembered  that  we  are  accus- 
tomed to  date  common-law  recognition  of  estoppel,  even  in  its 
more  simple  form,  from  Pickardv.  Sears,^  which  was  not  de- 
cided until  1837.  That  the  relation  of  the  dictum  to  estoppel 
should  still  be  frequently  denied  is  due  entirely  to  the  lack  of 
recognition  of  the  distinction  between  personal  and  assisted 
misrepresentation.* 

Another  classification  (by  no  means  new,  save  in  uses 
subserved)  is  the  division  of  personal  misrepresentation  into 
(1)  active,  and  (2)  passive  misrepresentation.  By  it  the  conflict 
between  those  who  aifirm  and  those  who  deny  that  fraud  is 
necessary  to  estoppel  is  terminated. 

Active  misrepresentation  will  estop  irrespective  of  its  moral 
quality : 

"  If  persons  take  upon  themselves  to  make  assertions  as  to  which  they 
are  ignorant  whetlier  they  are  true  or  untrue,  they  must  in  a  civil  point  of 
view  be  held  as  responsible  as  if  they  had  asserted  that  which  they  knew 
to  be  true."  5 

Passive  misrepresentation  is  impossible  without  mala  fides 
(innocent  passivity  cannot  be  misrepresentation),  and  therefore 
fraud  is  in  such  case  necessary  —  necessary  however  not  to  the 
estoppel,  but  to  the  existence  of  the  misrepresentation,'^  upon 
which  the  estoppel  is  founded. 

1  Lickbarrow  v.  Mason,  3  T.  R  G3.  *  Per  Lord  Cairns  in  Reese  v.  Smith 

2  See  cli.  XIV.  (1860),  L.  R.  4  H.  L.  79;  39  L.  J.  Cli. 

3  6  A.  &  E.  4G9.  849. 

4  See  eh.  XIV.  6  Seo  ch.  VIII. 
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A  third  classification,  or  rather  distinction,  will  be  much  in- 
sisted upon  in  the  ])rosont  work,  namely,  that  between  ostensible 
ownership  and  ostensible  agency.  It  is  indeed  obvious  enough 
when  pointed  to,  but  its  disregard  has  led  to  the  strangest  con- 
fusion antl  misconception.' 

(2)  Bases  and  Methods  of  Estoppel. — The  first  of  the  above 
distinctions  (that  between  personal  and  assisted  misrepresenta- 
tion) aids  in  very  material  degree  the  fuller  apprehension  of 
the  bases  and  methods  of  estoppel;  brings  into  clearer  relief 
the  concept  of  duty  as  underlying  all  its  principles;  and  com- 
pels a  closer  examination  of  social  obligations  in  the  affairs  of 
business  and  commerce. 

The  existence  of  a  duty,  not  purposely  and  by  palpable  un- 
truth to  mislead  another  into  a  prejudicial  change  of  position,  is 
easily  recognized;  and  the  common  law  action  of  deceit  has  pro- 
vided a  remedy  in  damages  for  breach  of  it.  The  prescription 
of  a  legal  duty,  in  the  physical  domain  also,  "to  observe  in 
varying  circumstances  an  appropriate  measure  of  prudence  to 
avoid  causing  harm  to  one  another,"-^  appears  to  be  a  natural 
and  inevitable  consequence  of  the  establishment  of  social  re- 
lations of  even  the  most  imperfect  character.  But  the  applica- 
tion of  this  latter  conception  to  the  realm  of  affairs  is  plainly 
of  later  growth.  It  must  (such  is  human  limitation),  through 
a  long  course  of  struggle  between  it  and  its  denial,  become 
patently  necessary  and  obviously  right,  before  it  can  take  its 
place  as  a  principle  of  decision. 

That  the  imposition  of  a  duty  of  "  an  appropriate  measure 
of  prudence  "  in  comm.erce  is  as  essential  for  the  effective  con- 
duct of  business  as  it  is  for  physical  safety  seems  to  the  present 
writer  to  be  a  conviction  now  within  measurable  distance  of 
complete  acceptance.  The  strong  tendency  is  in  that  direction, 
notwithstanding  that  the  House  of  Lords  has  recently  inti- 

1  See  ch.  XVIL  2  Pollock  on  Torts  (5th  ed.),  22. 
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mated  its  adhesion  to  the  view  that  every  one  must  take  care 
of  himself  —  the  criminal  law  beinff  there  to  erive  him  such 
satisfaction,  or  rather  gratification,  as  he  can  get  out  of  it.^ 
The  case  before  their  lordships,  however,  related  to  a  bill  of 
exchange,  with  regard  to  which  we  have  been  taught  to  think 
in  a  groove  made  specially  for  "  negotiable  instruments,"  and 
been  trained  to  believe  that  such  documents  and  their  vagaries 
are  quite  outside  of  all  possibility  of  explanation  according  to 
the  ordinary  principles  of  law.  Estoppel  will  help  us  to  reduce 
their  distracting  fractiousness  to  order  and  principle.^ 

(3)  Substitution  of  Esto])pclfor  Other  Principles. —  (A)  For 
it  is  the  belief  of  the  present  writer  that  the  hollo wness  of  the 
word  "negotiable,"  as  a  distinguishing  characteristic  of  certain 
instruments,  has  in  later  years  become  very  apparent.  A  "ne- 
gotiable" instrument  was  said  to  have  two  peculiarities:  (1)  a 
transferee  could  sue  upon  it  in  his  own  name,  and  (2)  a  pur- 
chaser might  take  a  better  title  than  that  of  his  vendor.  Re- 
cent legislation,  by  sanctioning  the  legal  assignment  of  other 
choses  in  action,  has  abolished  the  first  of  these  distinctions. 
And  as  to  the  second,  there  are  scores  of  cases  (other  than  those 
relating  to  bills  and  notes)  in  which  a  purchaser  takes  a  better 
title  than  that  of  his  vendor.  Is  there  anything  more  "  non- 
negotiable  "  than  land  ?  and  yet  is  there  no  such  thing  as  pur- 
chaser for  value  without  notice  of  a  prior  claim?  An  owner 
of  goods  stands  by  while  an  ostensible  owner  sells  them;  and 
is  not  the  purchaser  in  a  better  position  than  the  vendor?  Es- 
toppel will  supply  the  reason  for  the  decision  of  all  such  cases, 
and  afford  a  harmonizing  principle. 

(B)  The  law  relating  to  bills  of  lading,  warehouse  receipts, 
dock  warrants  and  other  "documents  of  title,"  with  its  antair- 

iSchofieldv.  Londosboroup;h(180a     1  Q.  B.  53G;  64  L.  J.  Q.  B.  !?03;  (1S9G) 
3  Q.  B.  000;  63  L.  J.  Q.  B.  O-i'J;  (1893)    A.  C.  5U:  65  L.  J.  Q.  B.  593. 

2  See  ch.  XXIV. 
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onistic  principles  of  (1)  "  negotiability  "  oC  the  documents,  and 
(2)  caveat  emptor  as  to  the  goods  they  represent,  can  be  ration- 
alized and  rendered  consistent  only  by  the  steady  application 
to  it  of  the  law  of  estoppel  by  assisted  misrepresentation. 

(C)  Hules  governing  priorities  to  real  estate  —  those  relat- 
ing to  the  legal  estate,  to  possession  of  the  deeds,  to  Qui  prior  est 
tempore  potior  est  jure  —  must  be  superseded  by  the  principles 
of  estoppel. 

(D)  The  distinction  between  void  and  voidable  instruments 
(with  reference  to  their  obligatory  character  upon  the  signers 
of  them  when  obtained  by  fraud)  is  unscientific,  and  must  give 
place  to  estoppel. 

(E)  Distinction  between  general  and  special  agency,  so  far 
as  estoppel  is  concerned,  will  be  denied-  The  same  principles 
apply  to  agencies  of  all  kinds. 

(F)  Perplexing  points  in  the  law  of  partnership  will  be 
found  to  yield  easily  when  treated  upon  the  lines  of  estop- 
pel. 

(G)  "Estoppel  by  negligence,"  for  which  elaborate  rules 
have  been  framed,  but  of  which  it  is  said  there  is  no  example 
in  the  law,  will,  it  is  hoped,  with  the  help  of  "ass'sted  misrep- 
resentation," be  reduced  to  intelligibility.  Various  classes  of 
such  cases  will  be  discovered,  but  the  rules  provided  for  their 
decision  will  be  found  to  be  unsupportable. 

(H)  The  relation  of  estoppel  to  deceit  is  in  need  of  explana- 
tion.    Its  elucidation  will  be  attempted. 


The  method  of  the  present  work  is  to  investigate  and  estab- 
lish (in  succeeding  chapters)  the  essential  requisites  of  estoppel 
by  misrepresentation,  and  to  formulate  them  in  such  terms  as 
will  permit  of  their  being  carried  into  and  effectively  applied 
in  all  the  departments  of  the  law  in  which  estoppel  operates. 
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This  accomplished,  the  fourteenth  chapter  is  devoted  princi- 
pally to  the  widely,  and  above  quoted  rule  laid  down  in  Za/j- 
harrow  v.  JIason :  ^ 

"  We  may  lay  it  down  as  a  broarl  general  principle  that  wlienr^ver  one 
of  two  innocent  persons  must  sulTer  by  tlie  act  of  a  tliird,  he  who  euables 
such  third  person  to  occasion  thelo.js  must  sustain  it." 

And  the  assertion  is  ventured  that  that  rale  is  "but  a  short 
and  pregnant  statement  of  the  essential  principles  of  estoppel 
by  assisted  misrepresentation."  Chapter  XV  is  an  endeavor 
to  declare  with  precision  the  nature  and  effect  of  estoppel. 
And  chapter  XVI  discusses  the  relation  of  estoppel  to  deceit. 
The  way  having  been  thus  cleared  —  the  principles  of  estop- 
pel having  been  defined,  and  their  effect  and  foreign  relations 
(as  it  were)  determined — the  remaining  twelve  chapters  are 
devoted  to  the  application  of  those  principles  to  different  forms 
of  property  and  various  departments  of  the  law — to  lands, 
goods,  choses  in  action,  documents  of  title,  execution  of  docu- 
ments, principal  and  agent,  and  partnership;  with  the  result, 
as  is  hoped,  that  the  princi[)les  of  the  earlier  half  of  the  book 
will  be  found  not  only  workable  in  each  of  these  departments, 
but  of  much  service  in  the  elucidation  of  problems  which  at 
present  (for  lack  of  them)  are  either  relegated  to  the  unsatis- 
factory catalogue  of  anomalies,  or  are  recommended  to  our 
understandings  hy  fictions  of  more  or  less  impossibility. 


The  writer  cannot  fail  to  be  impressed  with  the  gravest  ap. 
prehensions  as  he  hands  over  to  the  profession  the  result  of  his 
labors  upon  a  programme  such  as  this.  Nevertheless  he  has  a 
strong  conviction  that  although  many  defects  in  his  work  may 
be  found,  the  main  positions  which  he  has  assumed  are  right, 
or  very  nearly  so,  and  that  into  harmony  with  them  must  be 

i(i:87)2T.  11.  G3. 
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brought  several  departments  of  the  law.  He  has,  at  all  events, 
contributed  something  towards  a  scientific  synthesis  of  a  very 
difficult  subject. 


To  prevent  frequent  repetition,  it  may  be  said  here,  once 

for  all,  that  liberty  has  been  taken  with  many  of  the  quotations 

appearmg  in  the  book,  to  the  extent  of  italicizing  some  of  the 

words,  in  order  that  the  mind  of  the  reader  may  be  the  more 

easily  carried  to  the  point  to  which  attention  is  at  the  moment 

desired. 

J.  S.  E. 

Winnipeg,  Manitoba,  ICOO. 
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THE  LAW  OF  ESTOPPEL 

BY 

MISREPRESENTATION. 


CHAPTER  I. 

INTRODUCTION. 

lord  Coke  divides  estoppel  into  (1)  Estoppel  by  record; 
(2)  Estoppel  by  writing  (or  deed);  and  (3)  Estoppel  in  pais 
(Estoppel  by  matter  in  the  country).  We  have  the  same  sub- 
divisions to-day,  but  the  third  class  has  very  largely  changed  its 
character  and  ought  to  change  its  name.^  Of  it  Lord  Coke  said :  ^ 

"By  !ii:itter  in  pais,  as  by  liverie,  by  entry,  by  acceptance  of  rent,  and 
by  acfeptance  of  an  estate' as  here  in  tlie  case  that  Littleton  piitteth; 
whereot'  Littleton  maketh  a  ppeciall  observation,  that  a  man  shall  bees- 
topped  by  matter  in  the  countrey  without  any  writing." 

Such  estoppels  are  now  said  to  be  obsolete,'  but  that  is  not 
quite  the  fact.  It  may  be  that  livery  of  seizin  is  out  of  date ;  that 
estoppel  will  now  but  seldom  arise  "by  entry;"  and  that  "ac- 
ceptance of  an  estate"  will  more  frequently  operate  as  an  elec- 
tion or  a  waiver  than  as  an  estoppel.  Nevertheless  it  may  not 
onlv  be  said  that  "acceptance  of  rent"  as  an  estoppel  is  still 
familiar  to  us,  but  that  the  principle  of  estoppel  wliich  under- 
lies all  of  Lord  Ct:>ke's  instances  is  of  ever-growing  importance. 

For  thev  may  all  be  included  under  Mr.  Bigelow's  title  "Es- 
toppel by  Contract,"  which  embraces 

"  All  cases  in  which  there  is  an  actual,  or  virtual,  undertaking  to  treat  a 
fact  as  settled,  so  tliat  it  must  stand  specifically  as  agreed."  ■» 

iThephrase  "estoppel  iH?;(n'.s"' has  because    they   were    less    allied    to 

yet  the  value  of  marking  off  estop-  either  of  the  other  two  categories. 

pL'l  by  record  and  estoppel  by  deed,  -Upon  Litt.  352  (a).     And  see  Lyon 

from    all   the   heterogeneous    cases  v.  Reed  (1844),  13  M.  &  W.  309;  13  L 

wliich  are  not  these.     It  was  never  J.  Ex.377, 

intended  to  cover  cases  of  estoppel  3Cababe  on  Estoppel,  p.  4. 

by    misrepresentations;     and    sui-ii  ■»  Bigelow  on  Estoppel  (5th  ed.),  45"). 
cases  have  only  been  assigned  to  it 
1 


2  ixtr;)Ducti()N. 

x\t  the  present  day  a  vendor,  if  by  his  deed  he  have  assumed 
to  convey  an  estate  in  fee,  is  estopped  from  asserting  other- 
wise. In  Lord  Coke's  time  the  deed  would  have  had  the  same 
effect;  and,  if  the  conveyance  had  been  by  parol,  accompanied 
b}'^  livery  of  seizin,  there  would  have  been  the  same  estoppel. 
Estoppel  "by  liverie,"  therefore,  is  clearly  within  the  class  es- 
toppel by  contract,  as  described  by  Mr.  Bigeiow.  Th.o  other 
three  instances  mentioned  by  Lord  Coke  proceed  upon  identical 
principles. 

Estoppel  in  pais,  then,  or  rather  the  principle  connoted  by 
that  expression,  is  far  from  obsolete.  The  estoppel  of  a  bailee 
to  deny  the  bailor's  title;  the  estoppel  of  an  acceptor  of  a  bill 
to  deny  the  signature  of  the  drawer;  the  estoppel  of  a  tenant 
to  deny  the  estate  of  the  landlord;  and  scores  of  other  cases 
depend  upon  it. 

There  has  been  a  still  more  remarkable  inclusion  under  the 
title  estoppel  in  pais-,  one  wholly  uni^nown  in  Loi'd  Coke's 
time,  namely,  estoppel  by  misrepresentation.  Estoppel  of  this 
sort  does  not  in  any  way  depend  upon  contract,  and  cannot 
claim  sufficient  kinship  with  Lord  Coke's  four  instances  to- 
merit  inclusion  with  them  in  his  class  "Estoppel  in  PalsP 
Nevertheless, /"a (^z;^  de  mieux,  there  it  has  gone. 

Subdivisions  of  Estoppel  in  Pais. 

Mr.  Bigelow,  the  principal  text  writer  upon  the  subject  of 
estoppel,  retaining  the  phrase  "estoppel  i>i  pais,''^  subdivides  it 
into  (1)  estoppel  by  contract;  and  (2)  estoppel  by  conduct.^ 
Est(ppel  by  conduct  he  subdivides  into:  (1)  estoppel  by  mis- 
representation;- (2)  estoppel  by  negligence;'' and  (3)  estoppel 
by  wi:iver.'* 

The  present  work  does  not  treat  of  estoppel  by  record;  nor 
of  estoppel  by  deed;  nor  yet  of  estoppel  by  contract.  Of  es- 
toppel by  negligence,  apart  from  misrepresentation  and.  as  an 
instance  of  it,  it  d(3nies  the  existence.^  And  estoppels  by 
waiver  are  dismissed  with  Mr.  Bigelow's  remark  that 

"It  appears  to  be  little,  if  anything,  mora  than  giving  a  new  name  to 
call  them  estoppels."** 

1  Bigelow  on  Estoppel  (5th  etl.),  20,  *Id.,  p.  CGO. 

453,  459,  55G.  ^  See  ch.  IX. 

2Itl.,  p.  556.  <>  Bigelow    on   Estoppel   (5th   ed.), 

3  Id,  p.  653.  p.  GOO. 


INTKODtJCTION.  6 

Tho  volume,  then,  is  liinited  to  estoppel  by  misrepresenta- 
tion. Mr.  Bigelow's  classilication  makes  estoppel  of  this  sort 
a  subdivision  of  estoppel  by  conduct.  But  in  such  a  division 
of  the  subject,  the  class  (estoppel  by  C(jnduct)  is  narrower  than 
the  sub-class  (esto))pel  by  misrepresentation);'  and  necessitates 
the  re-subdivision  of  tho  sub-class  (estop])el  by  misrepresenta- 
tion) into  misrepresentation  by  language,  and  misrepresenta- 
tion by  conduct;  thus  reproducing  estoppel  by  conduct  in  the 
second  analysis  of  itself.  It  would  be  better  to  divide  estop- 
pel ill  pais  into  esto]>pel  by  contract,  and  estoppel  by  misrep- 
resentation. Both  of  these,  then,  may  be  respectively  subdi- 
vided (if  thought  advisable)  into  contract  and  misrepresentation 
(1)  by  language,  and  (2)  by  conduct. 

The  classification  of  estoppels  m  pais  suggested  in  Smith's 
Leading  Cases  ^  —  esto])pels  by  statement,  by  conduct,  and  by 
negligence  —  is  defective  (1)  because  it  fails  to  recognize  this 
main  division  into  contract  and  misrepresentation,  in  both  of 
which  "  statement "  is  but  the  exj^ression  of  that  which  "  by  con- 
duct" is  implied;  and  (2)  because,  concurring  with  Mr.  Bige- 
low,  the  author  regards  estoppel  by  negligence  as  something 
which  may  exist  apart  from  misrepresentation.  lie  is,  however, 
as  unable  as  Mr.  Bigelow  to  give  an  instance  of  it  —  indeed 
does  not  try  to  do  so. 

Another  subdivision  (not  heretofore  distinctl}''  made)  is  ar- 
rived at  by  distinguishing  between  cases  in  which  the  misrep- 
resentation is  made  by  the  estoppel-denier  himself  (personal 
misrepresentation);  and  those  in  which  the  misrepresentation 
has  been  made  by  some  third  person,  the  estoppel-denier  hav- 
ing but  furnished  the  occasion,  or  opportunity,  for  it  —  having 
done  that  which  was  necessary  to  make  it  credible.  This 
latter  class  ma}''  be  termed  assisted  misrepresentation.  The 
pi-esent  writer  believes  that  the  phrase  will  be  found  to  be  of 
much  service. 

Definition. 
Lord  Coke  tells  us  tiiat 

'••Estoppel'  cometli  of  tlie  French  word  efttoiipe,  from  whence  the  Eng- 
lish word  stopped;  and  it  is  called  an  estoppel,  or  conclusion,  because  a 
man's  own  act.  or  acceptance,  stoppeth  or  cioseth  up  his  mouth  to  allege 
or  plead  the  truth." 

^For    misrepresentation    may   be        2  joth  ed.  834. 
by  conduct,  or  by  direct  assertion. 


4  INTRODUCTION. 

Estoppel  in  pais  has  been  well  defined  to  be:^ 

"An  impediment  or  Uar,  by  wliich  a  man  is  precluded  froni  alleging,  or 
denying,  a  fact,  in  consequence  of  his  own  previous  act.  allegation  or  de- 
nial to  the  contrary." 

Mr.  Bigelow  describes  estoppel  as  follows  i^ 

"  Estoppel  in  pais  arises  (1)  from  contract;  (2)  independently  of  contract, 
from  act  or  coniluct,  wiiich  has  induced  a  change  of  position,  in  accord- 
ance with  the  real  or  apparent  intention  of  the  party  against  whom  the 
estoppel  is  alleged;  and  it  designates  some  present  or  past  fact,  fixed  by 
or  in  virtue  of  tiie  contract,  or  of  the  act  or  conduct  in  question." 

Of  this  it  may,  respectfully,  be  said  that  it  hovers  between  a 
.definition  and  a  statement  of  conditions:  that  as  the  latter  it 
is  inadecjuate;  and  that  for  a  definition  the  one  above  quoted 
is  sufficient. 

Mr.  Cababe's  definition  is  as  follows:' 

"An  admission  of  a  state  of  facts,  or  of  fact  irrespective  of  its  truth, 
whicli,  for  the  purpose  of  determining  tiieir  rights  and  obligations  arising 
out  ot  a  given  transaction,  the  parties  thereto  are  entitled  to  exact  fiom 
one  another,  or  one  of  them  is  entitled  to  exact  as  against  the  others,  or 
other." 

And  in  Smith's  Leading  Cases ^  estoppel  is  said  to  be 

"An  admission,  or  something  which  tiie  law  treats  as  an  admission  of 
an  extremely  high  and  conclusive  nature." 

The  present  writer  sees  no  good  reason  for  describing  an  es- 
toppel as  an  "admission."  An  impediment  (which  prevents 
denial  of  an  alleged  fact)  may  be  equivalent  in  effect  to  an  ad- 
mission; but  it  is  not  an  admission.  Inability  for  any  reason 
to  prove  a  fact  may  be  equivalent,  for  practical  purposes,  to  an 
admission  that  it  is  not  a  fact;  but  it  would  be  altogether  mis- 
leading so  to  describe  it.  The  word,  moreover,  will  not  fit. 
A.  raisreprenented  a  fact  and  is  estoj^ped  cannot  well  be  trans- 
lated into  A.  admitted  a  fact  in  a  highly  conclusive  fashion. 
Mr.  Cababe  met  with  much  embarrassment  in  his  endeavor  to 
effect  the  change;  and  Mr.  Bigelow,  who  introduced  it,  has 
abandoned  it.^ 

1  Jacob.  And  see  Bouvier;  also  cases  referred  to  in  Bigelow  on  Es- 
Stephen  on  Pleading  (7th  ed.),  181.  toppel  (5th  ed.),  453,  note  1.    See  also 

2  On  Estoppel  (5th  ed.),  463.  the  language  of  Bramwell,  L.  J.,  in 

3  On  Estoppel,  108.  And  see  Ever-  Simm  v.  Anglo-American  Co.  (1879),  5 
est  &  Strode  on  Estoppel  (p.  2j  to  the  Q.  B.  D.  202,  otherwise  and  probably 
same  effect.  more  accurately  reported  in  49  L.  J. 

4  10th  ed.,  vol.  3,  726.  Q.  B,  396,  and  of  Baylej',  J.,  in  Heane 

5  Mr.  Bigelow  in  the  third  edition  v.  Rogers  (1829),  9  B.  &  C.  577,  quoted 
of  his  work  defined  estoppel  "as  an  in  Richards  v.  Johnston  (1859),  4  H. 
express  or  implied  admission,"  etc.,  &  N.  663;  28  L.  J,  Ex.  322.  In  his 
and  this  was  adopted  by  some  of  the  later  editions  Mr.  Bigelow  has  dis- 
American  judges.     See  Zuchtmann  carded  the  language. 

V.  Roberts  (1871),  109  Mass.  53,  and 
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Justification  of  Estoppel. 

Adopting  then  tlio  definition  of  estoppel  as  "an  impediment 
or  bar,"  which  lias  the  eirect  of  precluding  a  man  from  "alleg- 
ing or  denying  a  fact,"  the  (jnestion  naturally  arises:  AVhy 
should  any  one  ever  be  so  precluded?  Surely  the  facts  ought 
to  be  known,  and  should  govern  the  rights  of  the  parties. 

Suppose,  however,  that  goods  are  delivered  to  a  warehouse- 
man for  storage;  and  when  the  bailor  requires  delivery  the 
warehouseman  refuses,  upon  the  ground  that  the  bailor  cannot 
prove  a  clear  title  to  the  goods.  One  sees  at  a  glance  that  the 
warehouseman  should  not  bo  permitted  to  take  sucii  a  position; 
and  the  reason  really  is  that,  for  the  purposes  of  the  bailment, 
the  title  of  the  bailor  has  been  assumed,  and  impliedly  agreed  to. 
This  is  estoppel  by  contract;  and  it  is  based  upon  the  sound- 
est equity,  which  says  that  not  only,  or  indeed  mainly  are  the 
facts  as  they  exist  those  which  govern  the  relations  of  the  par- 
ties, but  those  chiefly  which  the  parties  have  assumed  and 
agreed  upon. 

Again,  suppose  that  the  owner  of  property  stands  by  and  al- 
lows it  to  be  sold  by  another  person  to  one  unaware  of  the 
real  state  of  the  title;  the  owner  is  and  ought  to  be  estopped 
from  asserting  his  position.  He  has  misrei)resented,  or  rather 
contributed  to  the  misrepresentation  of  the  facts,  and  is  es- 
toi)ped,  therefore,  from  asserting  them.  This  is  estoppel  by 
misrepresentation.  It  is  the  sort  of  estoppel  treated  of  in  the 
present  volume. 

In  the  earlier  years  of  the  development  of  the  law  of  estop- 
pel by  misrepresentation  (not  so  long  ago),  all  this  was  little 
understood,  and  the  phrase  "  estoppels  are  odious"  represented 
the  disinclination  of  the  courts  to  prevent  the  assertion  of  the 
real  facts.  The  language  persists  in  even  some  of  the  more 
recent  cases.  In  1S53  Lord  Cam[)bell,  speaking  of  estoppel  by 
misrepresentation,  said:' 

"Like  the  ancient  esto]ipel,  this  conclusioii  shuts  out  the  trutii,  and  is 
odious,  and  must  be  strictly  made  out." 

J  Howard  v.  Hudson  (185:3).  3  E.  &  never  to  be  applied  except  when  to 
B.  10;  22  L.  J.  Q.  B.  344.  quoted  by  allow  tiie  truth  to  be  told  would  con- 
Colt,  J.,  in  Andrews  v.  Lyons  (186.3),  sumniate  a  wrong  to  the  one  party 
9;J  Mass.  3o0.  In  Franklin  v.  Merida  or  enable  the  other  to  secure  an  un- 
(ISljS).  35  Cal.  558,  it  was  said  that  fair  advantage." 
"  the  doctrine  is  a  harsh  one,  and  is 
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In  the  same  case  Crompton,  J.,  more  cautiously  said: 

"I  do  not  think  that  an  estoppel  of  this  kind  is  always  odious;  in  many 
cases  I  think  it  extremely  equitable  to  act  upon  that  doctrine." 

In  1878  Bramwell,  L.  J.,  saidi^ 

"Estoppels  are  odious,  and  the  doctrine  should  never  be  applied  with- 
out a  necessity  for  it." 

Bat  in  the  following  year  he  said:^ 

"I  do  not  wish  to  speak  against  estoppels:  for  I  do  not  know  how  the 
business  of  life  could  go  on  unless  the  law  recognized  their  existence." 

The  true  justification  for  estoppel  by  personal  misrepresen- 
tation is  clearly  put  in  a  note  in  the  eleventh  edition  of  Coke 
upon  Littleton: 

"No  man  ought  to  allege  anything  but  the  truth  for  his  defense:  and 
what  he  has  alleged  once  is  to  be  presumed  to  be  true,  and  therefore  he 
ought  not  to  contradict  it;  for  as  it  is  said  in  the  2  Inst,  273,  Allegans  cvn- 
traria  non  est  aadiendus." '^ 

Blackburn,  J.,  well  states  the  matter:* 

"Now  sometimes  there  is  a  degree  of  odium  thrown  upon  the  doctrine 
of  estoppel,  because  the  same  word  is  used  occasionally  in  a  very  teclinical 
sense;  and  the  doctrine  of  estoppel  in  pais  has  been  thought  to  deserve 
some  of  the  odium  of  the  more  technical  classes  of  homologation.  But  the 
moment  the  doctrine  is  looked  at  in  its  true  light  it  will  be  found  to  be  a 
most  equitable  one,  and  one  without  which  in  fact  the  law  of  the  country 
could  not  be  satisfactorily  administered.  When  a  person  makes  to  another 
a  representation,  'I  take  it  upon  myself  to  say  such  and  such  things  do 
exist,'  and  the  other  man  does  really  act  upon  that  basis,  it  seems  to  me  that 
it  is  of  the  very  essence  of  justice  tiiat,  between  these  two  parties,  their 
rights  sliould  be  regulated,  not  by  the  real  state  of  the  facts,  but  by  that 
conventional  state  of  facts  which  the  two  parties  agree  to  make  the  basis 
of  their  action;  and  that  is  what  I  apprehend  is  meant  by  estoppel  in  pais 
or  homologation." 

The  rationale  of  estoppel  by  misrepresentation  is  put  in  epi- 
grammatic form  by  Mr.  Justice  Swayne  of  the  Supreme  Court 
of  the  United  States,  as  follows:* 

"It  proceeds  upon  the  ground  that  lie  who  has  been  silent  as  to  his  al- 
leged rights  when  he  ought  in  good  faith  to  iiave  spoken,  shall  not  be  heard 
to  speak  when  he  ought  to  be  silent." 

And  little  can  be  added  in  justification  of  estoppel  to  what 
was  said  by  Perley,  C.  J.,  in  distinguishing  the  "  legal "  estoppels 
in  pais  of  Lord  Coke's  time  from  the  more  modern  "  equitable 
estoppel:"^ 

"  Baxendale  v.  Bennett  (1878),  3  Q.  Blackburn  on  Sales,  1G2.  Distinction 

B.  D.  529;  47  L.  J.  Q.  B.  624.  should  be  made  between  estoppel  by 

2Simm  V.  Anglo-American  (1879),  deed  and  estoppel  by  misrepresen- 

5  Q.  B.  D.  202;  49  L,  J.  Q.  B.  392.  tation,    the     latter    of    "which     is 

3  Coke,  Lit.,  L.  3.  c.  12,  i^  607,  note  1.  founded  upon  reason:  "  Per  Jessel, 

<Burkinshaw   v.  Nicolls  (1878),  3  M.  R,,  in  General  Finance  Co.  v.  Lib- 

App.  Cas.  1026;  48  L.  J.  Ch.  179,  ap-  erator  (1878),  10  Ch.  D.  20.     And  see 

proved  in  Re  London  Celluloid  Co.  Everest  &  Strode  on  Estoppel,  11-15. 

(1888),  39  Ch.  D.  202:  57  L.  J.  Cii.  843;  »  Morgan  v.  Railroad  (1877),  90  U.  S. 

Tomkinson   v.  Balkis  (1891),  2  Q.  B.  720. 

623;  60   L.   J.  Q.    B.   558.     And  see  6Horn  v.  Cole  (1868),  51  N.  H.  290, 
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"Tlie  lep^al  estoppel  shuts  out  tlic  truth  ami  also  the  equity  and  j nnti'-A  of 
the  iiidiviilual  case,  on  accoiiiit  i^l'  tin.'  su|)|)os(m1  ijarainmint  iniiioitaiic  of 
rijiorously  ciilorcint^'  a  certain  aoil  iirivaryiii;^  maxim  of  tin-  law.  For  rea- 
sons of  general  policy  a  record  is  held  to  imi»ort  incontrovcrtilile  verity; 
and  lor  the  same  reason  a  party  is  not  permitted  to  contradict  liis  solemn 
admission  by  deed.  And  tiie  same  is  equally  true  of  legal  estoppels  hy 
matter  tupat's,  .  .  .  p'or  tiiis  reason  because  lej^al  estoppels,  whether  by 
record,  deed,  or  matter  in  pais,  shut  out  proof  of  tiie  truth  and  justice  of 
iniiividual  cases,  they  have  been  called  udions  and  have  been  construetl 
with  much  strictness  against  parties  tliat  set  them  up.  .  .  .  E(juitable 
est()pi)els  are  admitted  on  the  exactly  op])Osite  ground  of  promoting  the 
equity  and  justice  of  the  individual  case,  by  j)reventing  tiie  party  from 
asserting  his  rights  under  a  general  technical  rule  of  law  wiien  he  lias  so 
corulucteil  himself  that  it  would  be  contrary  to  eijuity  and  good  conscience 
for  him  to  allege  and  prove  the  truth." 

The  leaiiKMl  autbor  of  Smith's  Leading  Cases,  not  perceiving 

the  distinction  of  Perley,  C.  J.,  limits  the  application  of  the 

word  odious  in  this  way:^ 

"The  truth  is.  that  the  courts  liave  been  for  some  time  favorable  to  th© 
utility  of  the  doctrine  of  estopp-i,  hostile  to  its  technicality.  Perceiving 
how  essential  it  is  to  the  (|Uick  an  1  easy  trans;ictioii  of  business  that  one 
man  should  be  able  to  put  laitii  in  tiie  conduct  and  representations  of  his 
feih)w,  thej'  have  inclined  to  liold  such  conduct  and  such  representations 
binding  in  cases  where  a  misciiief  or  injustice  would  be  caused  by  treat- 
ing their  effect  as  revocable.  At  the  same  time  they  have  been  unwilling 
to  allow  men  to  be  entrapped  by  formal  statements  and  admissions,  which 
were  perhaps  looked  upon  as  unimportant  when  made,  and  by  which  no 
one  ever  was  deceived  or  induced  to  alter  his  position;  such  estoppels  are 
still  as  formerly  considered  odious." 

But  this  is  equivalent  to  saying  that  estoppels  are  odious  only 
in  cases  in  which  there  is  no  estoppel;  for  if  "  no  one  ever  was 
deceived  or  induced  to  alter  his  position,"  one  of  the  essential 
conditions  of  the  existence  of  estoppel  is  absent.- 

History  of  Estori'kl  by  Misrepresentation. 

In  equity  it  could  be  said  as  early  as  the  year  ISOl  that  it 
was 

*'a  very  old  head  .  .  .  that  if  a  representation  is  made  to  anotlier  per- 
son going  to  deal  in  a  matter  ot  interest  upon  the  faith  of  that  representa- 
tion, the  former  shall  make  that  repre.sentation  good  if  he  knows  it  to  be 
false.'"  3 

Still  earlier  (in  1787)  Mr.  Justice  Ashhurst,  in  a  case  at  law,^ 

said : 

'•We  may  laj-  it  down  as  a  broad  general  princi]ile  that  whenever  one 
of  two  innocent  persons  must  sutfer  by  tlie  act  of  a  third,  he  who  enables 
such  person  to  occasion  the  lo.ss  must  sustain  it." 

291,  29'3.    See  also  Stevens  v.  Dennett  2  gee  j^ost,  cli.  II. 

(1873),51N.H.  333;  Am.&Eng.  L'ncy.  3  Per  Lord  Eldon.  Evans  v.  Bick- 

(2d  ed.),  vol.  II.  38S,  n.  3.  nell  (1801),  (3  Ves.  183. 

1  lOth  ed..  vol.  II,  840.  .See  also  Am.  *  Lickbarrow  v.  Mason  (1787).  2  T. 

&  Eng.  Ency.  (2d  ed.),  vol.  II,  388,  n.  2.  R.  70. 


8  INTRODUCTION. 

Although  not  then  so  recognized,  these  doctrines  were  based 
upon  principles  which  in  scientilic  classillcation  must  be  re- 
ferred to  estoppel.  The  otjuity  doctrine  of  restitution  has  in- 
deed (]uite  failed  away,  leaving  estoppel  in  almost  undisputed 
possession  of  the  held.  Mr.  Justice  Ashhurst's  dictum  is  still 
much  quoted,  and  perusal  of  a  subsequent  chapter '  will  dem- 
onstrate that  it  was  a  very  notable  effort  to  formulate  the  prin- 
ciples of  the  law  of  estoppel  by  assisted  misrepresentation. 

It  is  very  remarkable  that  although  these  principles  were 
blocked  out  in  1787,  yet  it  was  not  until  fifty  years  afterwards 
(until  Chief  Justice  Denman's  famous  sentence  in  Piokard  v. 
Sears'"-)  that  courts  of  law  first  became  thoroughly  aware  that 
there  was  a  principle  of  decision,  consonant  with  their  system, 
which  enabled  them  to  apply  that  equity  which  was  essential 
to  the  proper  administration  of  justice.  It  is  not  asserted  that 
Pichird  V.  Sears  was  the  first  case  of  its  kind,"  but  it  is  in- 
dubitable that  that  decision  marks  an  epoch  in  the  history  of 
the  development  of  the  law,  and  gave  to  the  idea  of  estoppel 
by  misrepresentation  marked  vitality  and  impetus.  It  formu- 
lated a  principle  which  has  spread  into  almost  every  depart- 
ment of  the  law.     The  principle  was  this: 

"The  rule  is  clear  that  where  one  by  his  words  or  conduct  wilfully* 
causes  another  to  believe  the  existence  of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  tiie  same  time."  ^ 

Of  this  common-law  rule  Vice-Chancellor  Bacon,  in  1881, 
said :  ® 

'•  The  common-law  doctrine  of  estoppel  was,  as  I  have  said,  a  device  which 
the  common-law  courts  resorted  to  at  a  very  early  period  to  strengtlien 
and  lengthen  their  arm;  and  not  venturing  to  exercise  an  equitable  juris- 
diction over  the  subject  before  them,  they  did  convert  their  own  special 
pleading  tactics  into  an  instrument  by  which  they  could  obtain  an  end, 
which  tiie  court  of  chancery  witliout  any  foreign  assistance  did  at  all 
times,  and  I  hope  will  at  all  times  put  into  force  in  order  to  do  justice." 

1  See  ch.  XIV.  Pickard  v.  Sears.    See  also  the  Amer- 

2(1837)  U  A.  &  E.  4G9.  ican  cases  prior  to  Pickard  v.  Sears, 

30n    the    contrary,    that    case  of  Stephens  v.  Baird  (1828),  9  Cowen, 

avowedly  proceeds  upon  the  earlier  274  (N.  Y.);   Weliand  v.   Hathaway\ 

cases  of  lleane  v,  Rogers  (1829),  9  B.  (18^2),  8  Wend.  480  (N.  Y.). 

&  C.  580,  and  Grav^  v.  Key  (1832),  3  « This  word  "  wiUuliy  "  will  be  dis- 

B.  &  Ad.  318,  note  (a).     The  present  cussed  hereafter. 

writer  would  also  point  to  Pickering'  &  Pickard  v.  Sears  (1837),  G  A.  &  E. 

V.  Busk,  in  1812  (15  East),  as  a  case  474. 

in  some  respects   more    important  ^Keate  v.  J?'hillips  (18S1),  IS  Ch.  D. 

and  deserving   of   distinction   tliaii  577;  50  L.  J.  Ch.  0'34. 
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To  the  present-day  student  it  would  appear  that  both  courts 
were  slowly  evolving  and  disengaging  the  princii)les  of  esto}> 
pel.  The  court  of  equity  no  doubt  was  less  trammeled  than 
its  sister  courts  by  traditions  and  "cakes  of  custom;"  but  it 
may  fairly  be  said  that  the  dicta  of  Mr.  Justice  Ashhurst  and 
Chief  Justice  Denman  and  Lord  Ellenborough  ^  are  the  most 
notable  contributions  to  the  law  of  estoppel  that  are  to  be  found 
in  any  of  the  English  courts. 

iln  Pickering  v.  Busk  (1812),  15  East,  4o. 


CHAPTER  11. 

CONDITIONS  OF  ESTOPPEL  BY  MISREPRESENTATION. 

The  essentials  of  estoppel  by  misrepresentation  will  be  con- 
sidered under  the  following  headings: 

1.  There  must  be  a  misrepresentation. 

2.  Either  (1)  by  the  estoppel-denier  (personal  misrepresenta- 
tion); or  (2)  by  some  person  whose  representation  he  has  made 
credible  (iissisted  misrej^resentation). 

3.  There  must  be  a  disregard  of  some  duty. 

4.  The  misrepresentation  must  be  as  to  fact  or  law — not 
merely  of  intention  or  opinion. 

5.  The  misrepresentation  must  be  of  something  material. 

G.  Fraud  or  bad  faith  in  the  estoppel-denier  is  not  essen- 
tial—  an  innocent  misrepresentation  will  estop. 

7.  Negligence  (carelessness)  is  sometimes  essential. 

8.  The  estoppel-asserter  must  be  a  person  to  whom  imme- 
diately or  mediately  the  misrepresentation  was  made. 

9.  The  estoppel-asserter  must,  on  the  faith  of  the  misrepre- 
sentation, change  his  position  prejudicially. 

10.  The  estoppel-denier  must  have  reasonable  grounds  for 
anticipating  some  change  of  position  upon  the  faith  of  the  mis- 
representation. 

11.  The  change  of  position  must  be  reasonably  consequent 
upon  the  misrepresentation  or  the  assistance. 

A  discussion  of  each  of  these  will  supply  a  comprehensive 
view  of  the  subject.  Afterwards  will  follow  some  applications 
of  them  to  various  branches  of  the  law. 

The  Supreme  Court  of  the  United  States  has  lately  summed 
up  the  points  which  a  plaintiff  in  an  action  for  the  rescission 
of  a  contract  must  establish:  ^ 

1.  That  the  defendant  has  made  a  representation  in  regard 
to  a  material  fact. 

2.  That  such  representation  is  false. 

1  Southern  Development  Co.  v.  Sil  va  (18K8),  123  U.  S.  247,  250.  See  Pollock 
on  Contracts  (Gth  ed.),  542. 
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3.  That  sucli  representation  was  not  actually  believed  by  tho 
defendant  on  reasonable  n;r(Hin(ls  to  bo  true. 

4.  That  it  was  made  with  intent  that  it  shoidd  be  acted  upon. 

5.  That  it  was  acted  on  by  complainant  to  his  dainaii^e. 

0.  That  in  so  actinf^  on  it  the  complainant  was  i<^norant  of 
its  falsity  and  reasonably  believed  it  to  be  true. 

Comparing  these  with  the  foregoing  conditions  we  find  the 
following: 

1,  2,  4  and  5  in  estoppel  equal  1  and  2  in  rescission. 

3,  8  and  11  in  estopi)cl  are  j)rol)ably  implied  in  rescission. 

9  in  estoppel  equals  5  and  <1  in  rescission. 

10  in  estoppel  ecpials  4  in  rescission. 

7  in  estoppel  is  inapplicable  in  rescission. 

This  leaves  0  in  estoppel  to  compare,  or  rather  to  contrastj 
with  3  in  rescission.  In  England,  Canada,  and  many  of  the 
American  states  there  is  more  of  harmony  than  contrast/  for 
3  in  rescission  is  found  to  be  untenable. 

lSeepoi•^ch.  VIII. 


CHAPTER  III. 

CONDITION  NO.  1. 
There  Must  he  a  Misrepresentation. 

The  subject  of  this  work  being  "Estoppel  by  Misrepresenta- 
tion," Ave  are  clearly  open  to  criticism  in  positing  misrepresen- 
tation as  an  element  in  that  kind  of  estoppel.  Justification 
might  be  obtained  by  changing  the  title  of  the  book,  but  that, 
for  other  reasons,  is  inadvisable. 

It  may,  however,  be  urged  in  extenuation  that  Ave  are  deal- 
ing with  several  verj^  large  classes  of  cases;  that  these  cases 
are  not  within  any  of  Lord  Coke's  categories  (Estoppel  by  llec- 
ord,  Estoppel  by  Deed,  or  Estoppel  in  Fais)\  that  they  are  of 
modern  recognition,  and  of  recent  and  portentous  growth;  that 
they  all  present  a  common  feature,  namely,  misrepresentation; 
and  that  for  a  place  in  this  new  category  we  may  say  that 
"there  must  be  a  misrepresentation." 

Definition  of  Misrepkesentation. 

Mr,  Bigelow's  definition  of  misrepresentation  is  sufficient:' 

"By  misrepresentation  is  meant  a  false  impression  of  some  fact,  or  set  of 
facts,  created  upon  the  mind  of  one  person  by  another,  by  language,  or  by 
language  and  conduct  together,  or  liy  conduct  alorte  equivalent  to  lan- 
guage, where  there  appears  to  be  no  intention  to  warrant  the  same." 

Necessity  for  Misrepresentation. 

There  can  be  no  reason  to  doubt  the  correctness  of  Lord  Jus- 
tice BramwelTs  statement ^  that  this  modern  doctrine  of  estoppel 

"never  can  be  applied  except  in  cases  where  the  person  against  whom  it  is 
used  has  so  conducted  himself,  either  in  wiiat  he  has  said  or  done,  or  failed 
to  say  or  do,  that  he  would,  unless  estopped,  be  saying  something  contrary 
to  his  former  conduct,  in  what  he  had  said  or  done,  or  failed  to  say  or  do." 

In  Other  words,  no  one  is  to  be  estopped  from  asserting  a 

fact  unless  there  has  been  some  prior  misrei)resentation  of  that 

1  On  Estoppel  (Hth  ed.),  WG.  see  Ex  parte  Adamson  (1878),  8  Ch. 

2Baxendale  v.  Bennett  (1878),  3  Q.     D.  817;  47  L.  J.  Bk.  103. 
B.  D.  5-25;  47  L.  J.  Q.   B.  G24.     And 
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fact,  upon  the  fiiith  of  which  some  person  has  changed  his  posi- 
tion. 

A  single  case  '  will  suflice  to  illustrate  the  point.  A  plaint- 
iff got  a  verdict  for  £50,  to  \)g  reduced  to  one  shilling  if  the 
dog  in  question  was  returned  to  him  by  tiie  defendant  within  a 
certain  time.  The  defendant  n(;t  having  the  dog  borrowed 
him  from  the  owner,  and  handed  him  over  to  the  plaintiff,  at 
the  same  time  telling  the  plaintilf  that  the  dog  had  been  bor- 
rowed, and  that  the  owner  would  demand  him  on  a  certain  da3\ 
The  plaintiff  accepted  the  dog.  In  a  new  contest  over  him  it  was 
held  that  the  owner  was  not  estopped  as  against  the  former 
plaintiff  by  what  had  happened  from  asserting  his  title.  There 
had  been  no  misrepresentation  as  to  the  owner's  title,  and  there 
was  no  estoppel,  therefore,  against  its  assertion. 

Classification  of  Misrepresentation. 

It  is  absolutely  essential  to  the  clear  understanding  of  the 
law  of  estoppel  —  at  all  events  to  an  appreciation  of  the  expo- 
sition of  that  law  as  attempted  in  this  volume  —  that  the  fol- 
lowing classification  should  constantly  be  borne  in  mind. 

Misrepresentation  may  be 

1.  Personal,  or 

2.  Assisted. 
And  may  be 

1.  Direct,  or 

2.  Indirect. 
And  may  be 

1.  Active,  or 

2.  Passive. 
And  may  be 

1.  Expressed,  or 

2.  Implied. 

Personal  and  Assisted  Misrepresentation. 

This  very  important  distinction  will  be  dealt  with  in  the 
next  succeeding  chapter. 

Direct  and  Indirect  Misrepresentation. 
And  this  one  in  chapters  X  and  XIII. 

1  Sandys  v.  Hodgson  (1839).  10  A.  &  E.  472;  8  L  J.  Q.  B.  3-14. 
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Active  and  Passive  Misrepresentation. 

Passivity  can  be  penalized  only  where  a  duty  to  be  active 
can  be  predicated.     Chapter  Y  discusses  that  subject. 

Chapter  YIII  makes  use  of  the  distinction  in  hand  in  order  to 
harmonize  the  cases  relating  to  the  necessity  for  bad  faith  as 
an  element  in  misrepresentations  which  estop. 

And  chapter  IX  will  indicate  that  passivity,  as  the  result  of 
carelessness  rather  than  design,  may  work  an  estoppel. 

Expressed  and  Implied  Misrepresentation. 

This  classification  is  by  no  means  the  same  as  that  just  dealt 
with  (although  frequently  confounded  with  it),  as  will  at  once 
be  seen  when  it  is  observed  that  an  active  misrepresentation 
may  be  either  expressed  or  implied  in  the  Avords  or  conduct  in 
which  it  is  embodied.  In  fact,  an  implied  as  distinguished 
from  a  passive  misrepresentation  may  be  said  to  be  an  infer- 
ence properly  drawn  from  some  activity.  And  the  question 
arises  whether  such  inferences  may  freely  be  drawn,  or  whether 
we  are  to  say  with  Coke  upon  Littleton :  ^ 

"Every  estopppl.  bpcause  it  conckulpth  a  man  to  allead.c;e  the  truth, 
must  be  certaine  to  every  intent,  and  not  to  be  taken  by  argument  or  in- 
ference; " 
and  with  Kay,  L.  J. :  ^ 

"In  order  to  create  an  estoppel,  the  statement  by  which  the  defendant 
is  held  bound  must  be  clear  and  unambiguous;  " 

and  with  Mr.  Bigelow :  ^ 

"The  representation,  further,  to  .iustify  a  prudent  man  in  acting  upon 
it  must  be  phiin,  not  doubtful  or  matter  of  questionable  inference.  Cer- 
tainty is  essential  to  all  estoppels.  The  courts  will  not  readily  suffer  a 
man  to  be  deprived  of  his  property  where  he  had  no  intention  to  part 
with  it." 

Some  palliation  of  the  rigor  of  the  "legal"  estoppel,  fit- 
tingly denominated  "odious,"*  is  obtained  by  the  prescription 
of  perfect  identity  between  the  misstatement  alleged  to  have 
been  made  and  the  fact  as  the  estoppel-denier  desires  to  show 
it;  but  the  justice  of  the  requirement  is  less  obvious  when  ap- 
plied to  those  "  equitable  estoppels  "  which  promote  "  the  equity 

IL.  3,  c.  12,  i^  567.     And  see  Am.  C.  P.  49;  Onward  v.  Smithson  (1893), 

&  Eng.  Ency.  (2d  ed.),  vol.  11,  p.  388,  1  Ch.  14,  15;  G2  L.  J.  Ch.  138. 

n^  5,  3  On  Estoppel  (5th  ed.),  578.     And 

2 Low  v.  Bouverie  (1891),  3  Ch.  113;  see  cases  there  cited,  and  Keating  v. 

60  L.  J.  Ch.  594.    And  see  Kepp  v.  Orme  (1874),  77  Pa.  89. 

VViggett  (1850).  10  C.  B.  53;  20  L.  J.  *  Ante,  cli.  I. 


THERE    MUST    BE    A    MiSKKl'RESENTATION.  15 

and  justice  of  the  individual  case."'  In  the  interpretation  of 
statutes  we  are  familiar  with  tiie  distinction  between  penaliz- 
ing and  enabling  statutes;  and  for  tlie  nKjdern  estoj)pel  by  mis- 
representation we  need  have  little  hesitation  in  making  appli- 
cation of  the  language  of  Pollock,  0.  B. : 

"If  any  person  by  a  course  of  conduct,  or  by  actual  expressions,  so  con- 
ducts liiinself  tJiat  another  man  reasDiiabli/  infer  the  existence  of  an  ajicree- 
ment  or  license,  whetliar  the  pitrfi/  intends  that  he  should  do  so  or  not.  it 
lias  the  effect  that  the  party  usiti^'  tliat  lan^uuL,'e,  or  wlio  has  so  conducted 
himself,  cannot  afterwards  f^aiiisay  the  reasonable  iufereuce  to  be  drawn 
from  his  words  or  conduct."^ 

A  few  exam|)les  will  be  useful:  * 

A  representation  by  a  company  that  its  debentures  are  legally 
transferable  may  be  implied  from  the  fact  that  their  form  so 
indicates.^ 

If  a  company  represents  that  its  shares  are  paid  up,  it  must 
be  taken  as  a  representation  "  that  they  are  ))aid  up  in  the  way 
in  which  they  are  to  be  paid  up" — for  exam[)le,  in  cash.* 

A  merchant  being  about  to  furnish  defendant's  sons  with 
goods  on  credit  inquired  of  defendant  whether  his  son  had,  as 
he  asserted,  £300  of  his  own  property;  defendant  answered 
that  he  had;  the  fact  was  that  the  defendant  had  lent  his  son 
the  £300;  held  that  a  loan  was  inconsistent  with  the  repre- 
sentation.* 

A  railway  company  may  agree  to  cany  goods,  and  yet  not 
be  estopped  from  asserting  that  it  was,  as  to  those  goods,  a 
common  carrier.  By  agreeing  to  cany  the  goods  there  is  not 
an  implied  representation  that  it  is  bound  to  carry  them.® 

A  trustee  of  a  fund  who  receives  notice  of  a  charge  upon  it 
is  under  no  obligation  to  volunteer  information  as  to  prior 
charges;  and  there  is  therefore  no  implied  representation  as  to 
the  state  of  the  fund.'' 

'  Ante,  ch.  I.  729;  Easton  v.  London  (1886),  34  Ch. 

^Cornish  v.  Abington  (1859),  4  H.  D.  95;  oU  L.  J.  Ch.  569. 

&  N.  550;  28  L.  J.  Ex.  26'i.    Approved  ■«  Burkinshaw   v.   Nicolls   (1878),   3 

in  Tiiomas  v.  Brown  (1876).  1  Q.  B.  D.  App.  Cas.  1021;  48  U  J.  Ch.  179. 

722;  45  L.  J.  Q.  B.  811.     And  s.-e  per  ^Corbett  v.  Brown   (1831),  8  Bing. 

Lord  Cairns  in  Peek  v.Gurney  (1873),  33.     And  see  Tapp  v.  Lee  (1803),  3 

L.  R.  6  H.  L.  377;  43  L.  J.  Ch.  19;  Bos.  &  P.  367. 

Bigelow  on  Estoppal  (oth  ed.).  634;  <* Phelps  v.  Illinois   Ry.   (18S0),  94 

dud  post,  ch.  Xn.  111.548. 

3 Goodwin  v.  Roberts  (1876),  1  App.  ''  Low  v.  Bou%-erie  (1S91),  3  Ch.  82; 

Cas.  470;  45  L.  J.  Q.  B.  748;  Re  Rom-  60  L.  J.  Ch.  594. 
ford  (1883),  24  Ch.  D.  93;  52  L.  J.  Ch. 
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A  trustee  replied  to  certain  interrogations  as  to  incum- 
brances upon  the  trust  property.  Afterwards  it  was  sought 
to  make  the  trustee  liable  in  respect  of  certain  incumbrances 
of  which  ho  had  made  no  mention.     Lindley,  J.,  said: 

"But  tlie  (lifficulty  of  affording;  tlie  plaintiff  relief  on  this  ground  arises 
from  the  ambiguity  of  the  defendant's  letters.  They  are  quite  consistent 
with  the  view  that  tlie  incumbrances  mentioned  by  the  defendant  were 
all  he  knew  of  or  roiuniibered.  A  statement,  however,  to  that  elTect  would 
not  estop  him  from  stating  that  there  were  otiiers  which  he  did  not  know 
of  or  remember.  .  .  .  Knowledge,  and  means  of  knowledge,  are  very  dif- 
ferent things;  and  if  a  person  truly  says  he  oiily  knows  or  remembers  so 
and  sp,  is  it  right  to  treat  him  as  saying  that  he  knows  more,  even  if  it  is 
his  duty  to  inform  liimself  accurately  before  he  speaks."  i 

"Where  the  holder  of  a  chattel  mortgage,  on  payment  of  a 
portion  of  the  note  secured  by  it,  surrenders  the  note  to  the 
maker  after  allowing  it  to  be  marked  "  paid,"  he  is  estopped 
as  against  a  hona  fide  purchaser  of  the  mortgaged  j^roperty, 
who  purchases  in  reliance  on  the  evidence  of  pa3'ment  shown 
by  the  note  in  the  mortgagor's  hands,  to  claim  that  there  is  a 
balance  due  on  the  mortgage.^ 

But  the  result  would  be  different  if  the  note  was  not  marked 

paid,  but  merely  given  up  in  exchange  for  a  renewal  of  it. 

"I  would  not  think  that  any  reasonable  man  would  take  possession  of 
the  note  by  Robinson  to  be  equivalent  to  a  representation  by  the  plaintiffs 
tiiat  the  price  of  the  piano  was  paid.  The  practice  of  renewing  notes  is  so 
common  that  the  defendants,  as  business  men,  can  scarcely  have  excluded 
ic  from  their  contemplation."  ^ 

A  patentee,  in  urging  a  customer  to  give  his  machine  the 
preference  over  another  that  was  offered  in  sale,  said  in  sub- 
stance: "Now,  (^.o  give  mine  a  trial;  you  will  find  it  a  very 
much  better  machine."  But  this  was  not  a  representation  that 
the  otlier  machine  might  safely  be  purchased  —  that  it  Vv'as  not 
an  infringement  upon  the  patent.  The  statement  was  not  equiv- 
alent to  "  now,  just  try,  and  see  which  is  the  best  machine, 
and  then  you  may  take  whichever  you  think  to  be  the  best." 
It  was  putting  forward  "  one  strong  commercial  reason  why  he 
desired  the  defendants  to  purchase  his  machine;"  but  it  was 
not  a  suggestion  that  he  intended  to  abandon  an}^  legal  rights; 
nor  was  it  a  representation  that  the  other  machines  were  no  in- 
fringement upon  his  patenf 

JRe  Lewer  (1876),  4  Ch.  D.   101;  5  3  Mason    v.   Bickle   (1878),   2  Ont. 

Ch.  D.  61;  46  L.  J.  Bk.  70.  App.  291,  299. 

2Fini:s  v.  Buck  (1894),  27  S.  W.  R.  4  Proctor  v.  Bennis  (1887),  36  Ch.  D. 

1091  (Tex.).  740;  57  L.  J.  Ch.  II. 
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"Whore  it  is  allogcd  tluat  some  person  has  been  heM  out  as  a 
partner  (although  not  really  such)  it  is  not  necessary  that  the 
person  said  to  be  a  partner  should,  in  the  holding  out,  have  been 
ideutitied  by  his  christian  and  surname.  It  is  enough  that  there 
should  be  such  a  description  as  will  be  tantamount  to  naming 
him.  Thus,  the  estoppcl-asserter  may  have  known  merely  that 
there  was  "a  gentlcMnaii  down  from  London,  a  man  of  capital;" 
and  if  he  relied  upon  this  individual  the  "capital"  would  have 
to  be  fortiicoming.' 

As  to  the  proper  imj)lication  from  a  certificate  by  a  com- 
jianv  of  a  transfer  of  shares;  and  as  to  the  difference  between 
it  and  a  certificate  of  ownership  of  shares,  see  cases  in  the  note.^ 

Dixt'nidion  lohere  Fraud. —  Lord  Justice  Kay  has  suggested 

an  important  distinction  which  is  not  elsewhere  to  be  met  with. 

lie  said : ' 

"  If  thn-e  v<is  fnt'id,  and  tlie  statement  was  intended  to  mislead,  its  am- 
biguity would  not  be  a  defense;  but  where  no  fraud  is  alleged  it  is  essen- 
tial to  slu)\v  tiiat  tlie  statement  was  of  such  a  nature  that  it  ivould  have 
misled  any  rcaaonuble  7Hfl»,and  that  the  plaintiff  was  in  fact  misled  by  it." 

The  distinction  appears  to  be  well  founded.  In  the  first  case 
a  fraud  is  intended  and  is  successful;  the  defrauder  then  urges 
that  if  his  dupe  had  acted  as  a  reasonable  man  he  would  not 
have  been  misled  by  the  arts  which  proved  to  have  been  well 
adapted  to  his  deceiving.  It  is  a  poor  argument.  In  the  sec- 
ond case  no  fraud  was  intended;  an  ambiguous  phrase  was 
honestly  made  use  of;  a  different  meaning  from  that  intended 
was  taken  out  of  it;  a  reasonable  man  would  not  have  taken 
that  meaning  and  would  not  have  been  misled.  Such  a  case  is 
easily  distinguishable  from  the  other. 

iMartyn  v.  Gray,  U  C.  B.  (N.  S.)  3 Lo%v    v.   Bouverie    (1891),   3    Ch. 

8-2-\  113;   60  L.  J.  Ch.  594.     See  analogy 

-Bisiiop  V.  Balkis  (1890).  2.1  Q.  B.  D.  supplied    by    Bloomenthal    v.   Ford 

77,  512;  59  L.  J.  Ch.  505;  Tompkin-  (1897),   A.   C.    15G;  C6  L.  J.  Ch.  253; 

son  V.  Balkis  (1891),  2  Q.  B.  D.  G14;  GO  Hughes  v.  Twisden  (188G),  55  L.  J. 

L.  J.  Q.  B.  558;  (1893)  A.  C.  396;  63  Ch,  481. 
L.  J.  Q.  B.  134;  Re  Concession's  Trust 
(1896),  2  Ch.  757;  65  L.  J.  Ch.  909. 
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CONDITION  NO.  2. 

The  misrejrresenta ' ion  must  he  made  either  (1)  1)1/  the  estoiriyel- 
clenier  {personal  misrepresentation);  or  (2)  by  some  person 
whose  misrepresentation  the  estoppel-clenier  has  made  cred- 
ible {assisted  misrepresentation). 

Personal  Misrepresentation. 

"In  all  cases  of  the  kind  of  estoppel  we  are  called  upon  now  to  con- 
sider, the  party  has,  I  conceive,  either  iiiinself  m;ide.  or  authorized  to  be 
made,  a  statement  of  fact  untrue,  or  lie  has  conducted  iiimself  so  as  to  give 
rise  to  the  belief  of  a  fact  untrue."  i 

The  first  of  these  alternatives  needs  little  enforcement.  It 
means  merely  that  a  man  is  not  to  be  damaged  b}'  a  misrepre- 
sentation which  he  has  neither  made  nor  authorized,^  unless 
indeed  he  comes  within  the  second  class  of  cases.  For  example, 
if  a  man  be  held  out  as  a  member  of  a  firm,  he  cannot  be  liable 
it'  he  was  ignorant  and  innocent  of  all  that  was  done. 

"The  holding  one's  self  out  to  the  world  as  a  partner  .  .  •  im- 
ports at  least  tlie  voluntary  act  of  t!ie  party  so  holdinj^  himself  out  .  .  . 
and  is  altogetlier  incompatible  with  the  want  of  knowledge  that  his  name 
has  been  so  used."* 

And  so  where  the  estoppel-denier's  name  appeared  in  a  list 

of  shareholders,  which  without  his  knowledge  had  been  shown 

to  the  estoppel-asserter  by  the  secretar\^  of  the  company,  and 

the  secretary  had  no  authority  to  disclose  the  list,  it  was  held 

that  there  was  no  estoppel.* 

Assisted  Misrepresentation. 

The  second  alternative  of  the  condition  confronts  us  with 
problems  altogether  ])eculiar  to  the  law  of  estoppel.  It  will 
be  observed  that  it  implies,  notwithstanding  what  has  already 

iPer  Channell,  B.,  in  Swan  v.  N.  sentation  liy  the  estoppel-denier  him- 

B.  A.  (1862),  7  H.  &  N.  G.JT;  31  L.  J.  self  and  by  his  agent.    Qui  facit per 

Ex.  42i);    First  Nat.  Bank  v.  Cody  alunn,  facit  per  se. 

(1894),  93  Ga.  127;  19  S.  E.  R.  8:!1.  3  Fox  v.  Clifton  (18G0),  9  L.  J.  C.  P. 

2  No   distinction   is  necessary   for  261. 

present  purposes  between  iiiisrL-pre-  ■*  Id, 
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l)Ocn  said,  that  a  man  iii;iy  under  certain  circumstances  be  es- 
topped, not  merely  by  his  own  misrepresentations,  but  by  the 
misrepresentation  of  another  person.     It  implies  further,  as  we 
shall  see,  that  he  may  be  esto]iped  by  such  a  misrepresentation 
if  lie  has  assisted  it,  althou;,4i  he  has  been  perfectly  innocent 
of  any  intention  to  do  so,  and  although  unaware  of  the  mis- 
representation until  after  the  mischief  has  been  accomplished. 
This  class  of  cases  tlie  writer  ventures  to  denominate  "Assisted 
^Fisrepresentation;"    for  the  estoj)pel  arises  from  the  assist- 
ance rendered  by  the  estoppel-denier  to  the  mi.srej)resentation. 
An  example  will  be  the  best  introduction  to  the  problems  in- 
volved :  Su j)pose  that  I  execute  a  mortgage  for  £250 ;  afterwards 
I  pay  £200  upon  it;  and  afterwards  the  mortgagee,  by  repre- 
senting that  £250  is  still  owing,  sells  the  mortgage  for  that 
amount.     I  am  not  estopped  from  asserting  that  there  is  only 
£50  due.     I  have  not  in  any  way  contributed  to  the  misrepre- 
sentation of  the  mortgagee.     A^arying  the  case:  Suppose  that 
the  mortgage  purports  to  secure  £250  (and  acknowledges  the 
receipt  of  that  amount);  that  only  £100  was  in  reality  ad- 
vanced; and  that,  concealing  this  fact,  the  mortgagee  sells  the 
mortgage  for  £250.     I  am  now  estopped  because  of  the  assist- 
ance which  I  have  given  to  the  misrepresentation ;  my  acknowl- 
edo-ment  has  made  credible  the  misrepresentation  of  the  mort- 


iBickerton  v.  Walker  (1885).  81 
Cli.  D.  151;  55  L.  J.  Ch,  227;  and  see 
West  V.  Jones  (1851),  1  Sim.  (N.  S.) 
205;  Parker  V.  Clarke  (1861).  80  Beav. 
51;  Webb  v.  Heme  Bay  (1870).  L.  R. 
5  Q.  B.  642;  39  L.  J.  Q.  B.  221;  Manly 
V.  London  (1896),  23  Ont.  App.  139; 
20  S.  C.  Can.  443.  But  see  Ryckinan 
V.  Canaiia  Life  (1870),  17  Gr.  550.  In 
the  United  States  distinction  must 
be  made  between  three  classes  of 
mortgages:  (1)  Where  the  mortgage 
secures  payment  of  a  promissory 
note  the  law  is  as  stated  in  tiie  text, 
except  in  Illinois  (Hostetter  v.  Alex- 
ander (1870),  22  Minn.  559).  New  Jer- 
sey (by  statute:  R.  S.  1877,  p.  768. 
g  31),  Ohio,  Oregon  (Jones  on  Mort- 
gages  (5th  ed.),  g  834  tr.},  and  Kan- 


sas. (2)  Wliere  the  mortgage  se- 
cures payment  of  a  bond  the  law  is 
said  to  be  otherwise  (Id.).  But  if  the 
bond  be  of  ambulatory  sort  there 
should  be  no  distinction,  for  the 
principles  of  estojijiel  apply  ecjually 
to  both  cases:  First  Nat.  Bank  v. 
First  Nat.  Bank  (1880),  22  Hun,  339. 
(3)  Where  the  mortgage  secures 
payment  of  money  only,  it  is  said 
in  Jones,  g  841  (a),  that  an  assignee 
takes  subject  to  the  mortgagee's 
equities;  but  the  only  case  cited  is 
Castle  V.  Castle,  78  Mich.  298;  44  N. 
W.  R.  378,  where  tlie  question  was 
not  whether  the  assignee  took  sub- 
ject to  original  equities  (contra- 
dicted by  the  instrument).  Init 
whether  he  was  bound  by  subsequent 
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Under  What  Circumstances.— T\iQ  question,  then,  for  solu- 
tion is  this:  Under  what  circumstances  shall  one  person  be 
estopped  by  reason  of  assistance  given  to  the  misrepresentation 
of  another? 

The  present  writer,  aware  of  its  dangers,  is  unwilling  to  ad- 
vance anv  well-defined  rule;  but  perhaps  he  may  be  permitted 
to  sugirest  a  i)hrase  which  may  prove  to  be  of  some  service.  A 
perusal  of  the  cases  leaves  upon  the  mind  this  impression:  that 
one  man  may  be  estopped  by  a  misrepresentation  made  by  an- 
other, when  the  former,  in  breach  of  some  duty  to  the  deceived 
person,  has  supplied  the  defrauder  with  tlial  which  was  neces- 
sary to  malie  the  representation  cred'Me.  If  the  fraud  was  ac- 
complished without  assistance,  there  can,  of  coarse,  be  no 
estoppel  (of  any  one  but  the  defrauder).     If,  although  there 

accountings.  The  reasoning  in  First  be  clear  departure  from  the  agree- 
Nat.  Bank  v.  First  Nat.  Bank  (1880),  raent  of  the  mortgagor  and  mort- 
22  Hun.  339  (N.  Y.),  strongly  sup-  gagee,  to  which  the  assignee  subse- 
ports  tlie  contrary  view.  quently   in    good    faith    became    a 

Mr. Pomeroy.criticisingthe  United     party.     .    .    .     If  one  of  two  inno- 
States  Supreme  Court  case  of  Car-    cent  persons  must  suffer  by  a  de- 
penter   v.    Longan  (1872),    16   Wall.     ceit.  it  is  more  consonant  to  reason 
271,  in  which  it  was  held  that  the    that  he  who  '  puts  trust  and  confi- 
assignee  of  a  mortgage  securing  a    dence  in   the   deceiver  sliould  be  a 
promissory    note    takes    free    from    loser  rather  than  a  stranger.' "    This 
equities,   says   that    the    argument    principle   is  that    of  estoppel    (see 
which  supports  it  is  "  that  the  debt     post,  ch,  XIV)  as  applied  to  ambula- 
is  the  principal  thing  and  the  mort-     tory  choses  in  action.    See  ch.  XXIV. 
gage  is  tlie    mere   adjunct    of  the     It  covers  the  case  of  a  mortgage  to 
debt;"  that  the  answer  to  the  argu-    secure  payment  of  money  as  well  as 
ment  is  tliat  "  the  note  and  the  mort-     one  to  secure  payment  of  a  note, 
gage   do   not  together  constitute  a        (2)  It  is  not  correct  to  say  that  the 
promissory  note;"  that  the  rule  as    rule  as  to  the  assignee  of  notes  tak- 
to  notes  "was  first  adopted  by  the     ing  free  from  equities  has  been  con- 
courts  and  has  ever  since  been  main-    fined  to  "mercantile  and   commer- 
tained  solely  with  a  view  to  promote     cial  dealings."    It   has  been    much 
the  interests  of  merchants,  and  to    more    widely    extended,    and    now 
secure  the  success  and  freedom  of    covers  all  ambulatory  transactions, 
mercantile    and    commercial    deal-    See  ch.  XXIV. 

ings.  A  promissory  note  accompa-  Some  recent  cases  are  State  Bank 
nied  by  a  mortgage  is  not  in  any  v.  Flathers  (1892),  45  La.  Ann.  78;  12 
sense  a  mercantile  or  commercial  S.  R.  244;  Fertuit  v.  Damaro  (1898), 
security."  There  are  two  answers  50  La.  Ann.  893;  24  S.  R.  681;  Ferris 
to  this:  v.  Briscoe   (1898),   78  111.   App.  242; 

(1)  Tlie   underlying  argument  of    Jones  v.  Dulick  (1898),  55  Puc.  R.  523 

the  court  is  inadequately  stated.    It    (Kan.);  Mack  v.  Prang  (1899),  79  N. 

is  as  follows:  "To  let  in  such  a  de-     W.  R  770  (Wis.). 

fense  against  such  a  holder  would 
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was  assistance,  yet  the  assistance  was  an  immaterial  factor  in 
tlie  accomplish inent  of  the  fraud,  there  ought,  likewise,  to  be 
no  estoppel  —  tlie  assistance  did  not  furnish  the  occasion  or  the 
opportunity  for  the  frauil.  lint  if  the  assistance  was  in  some 
way  essential  to  the  success  of  the  fraud  —  furnished  the  occa- 
sion or  opportunity  for  it;  made  credible  a  representation  vdiich, 
without  it,  could  not  have  been  successfully  made, —  then,  if  there 
has  been  a  broach  of  some  duty  in  rendering  that  assistance, 
estoppel  will  ensue.^ 

It  is  not  intended  at  this  place  to  deal  at  length  with  the 
cases  illustrative  of  the  subject.  It  will  be  sullicient  for  the 
general  view  which  the  first  part  of  the  work  is  intended  to  pre- 
sent that  a  few  representative  examples,  taken  from  diiferent 
branches  of  the  law,  should  be  shortly  noted.  At  the  same 
time,  as  the  doctrine  of  estoj)pel  by  assisted  misrej)resentation 
has  a  somewhat  novel  a[)pearance,  it  must  justify  its  existence 
and  be  made  familiar. 

Principal  and  Agent. —  I  employ  an  agent  to  sell  my  horse 
and  tell  him  not  to  warrant.  By  representing  that  he  has  suf- 
ficient authority,  he  sells  the  horse,  giving  a  warranty.  In  this 
case  there  is  no  reason  why  I  should  be  estopped  from  denying 
my  agent's  authority  to  warrant.  My  agent  has  made  a  mis- 
representation, but  he  had  no  authority  from  me  to  do  so;  and 


•Happily  not  much  originality 
can  be  claimed  for  the  phraseologj'. 
The  term  "assisted  misrepi-esenta- 
tion,"  and  the  other  hinguage  em- 
ployed, were  suggested  by  happ}'' 
conjunction,  during  study,  of  sev- 
eral judicial  utterances.  Lord  Den- 
man,  in  one  of  the  early  leading 
cases  (Gregg  v.  Wells  (18:59;,  10  A.  & 
E.  97;  17  L.  J.  Q.  B.  193),  said:  "A 
party  who  negligently  or  culpal)ly 
stands  by  and  allows  another  to  con- 
tract, on  the  faith  and  understand- 
ing of  a  fact  which  he  can  contra- 
dict, cannot  afterwards  dispute  that 
fact  in  an  action  against  the  person 
whom  he  himself  has  (insisted  in  de- 
ceiving." Fry,  J.,  in  Northern  Coun- 
ties V.  Whipp  (1881),  26  Ch.  D.  494; 
5:{  L.  J.  Ch.  6-29,  said:  "That  the 
court  will  postpone  the  prior  legal 


estate  to  a  subsequent  equitable 
estate,  where  the  owner  has  assisted 
in,  or  connived  at.  the  fraud  which 
has  led,"  etc.  Bayley,  J.,  in  another 
case  (Boysou  v.  Coles  (1817),  6  M.  & 
S.  24).  said:  "But  this  rule  will  cer- 
tainly' not  apply  where  the  owner  of 
goods  has  lent  himself  to  accredit 
the  title  to  another  person."  And 
Grose,  J.,  in  still  another  case  (Lick- 
barrow  V.  Mason  (1787),  2  T.  R  63),  in 
which  the  owner  of  goods,  by  in- 
doising  over  a  bill  of  lading,  was 
held  to  be  precluded  from  the  right 
to  stop  in  ti-ansitu,  said:  "A  bill  of 
lading  carries  credit  with  it;  the 
consignor,  by  his  indorsement,  gives 
credit  to  the  bill  of  lading;  and  on 
the  faith  of  that,  money  is  ad- 
vanced." 
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T  have  in  no  way  made  his  representation  credible.  Supposing, 
however,  that  in  selecting  the  agent  I  had  chosen  a  horse 
uealer  —  that  is,  one  whose  usual  powers  are  understood  to  in- 
clude a  power  lo  warrant.  In  this  case  I  ought  to  be  estopped, 
because  I  have  by  the  selection  of  my  agent  raatle  the  misrep- 
resentation as  to  authority  credible.^ 

Again  varying  the  case:  Suppose  that  I  sent  my  agent  with 
the  horse  to  a  fair  (where  it  is  usual  to  give  a  warranty),  with 
instructions  to  sell  but  not  to  warrant,  and  he  sold  and  war- 
ranted. I  am  in  this  case  also  precluded  from  denying  my 
agent's  authority  to  warrant,  because,  by  allowing  my  agent  to 
operate  at  a  fair  where  warranties  are  usually  given,  I  have 
made  credible  his  misrepresentation  of  his  authority.^ 

Bills  and  Notes. —  I  draw  a  note  and  leave  it  in  my  desk  un- 
signed. It  is  stolen.  My  name  is  forged,  and  the  note  passed 
to  an  innocent  holder.  I  am  not  estopped.  I  have  not  made 
credible  the  representation  that  the  note  was  my  real  obliga- 
tion.' Varying  the  case:  I  give  a  friend  an  accommodation 
acceptance  which  he  afterwards  returns  unused.  I  tear  it  in 
two  (but  so  neatly  that  the  severance  might  well  be  taken  to 
have  been  for  safer  transmission  through  the  mails)  and  throw 
it  on  the  ground.  He  picks  up  the  pieces,  pastes  them  together, 
and  passes  the  bill.  I  am  liable;  for  I  have  by  insutficient  can- 
cellation made  credible  the  representation  that  the  acceptance 
was  genuine.'* 

Varying  the  case  again :  Suppose  that  the  forged  note  is  pre- 
sented to  me  for  payment,  and  that  I  forbear  denouncing  tne 
forgery  until  after  the  holder's  j)osition  has  been  damaged  by 
the  flight  or  change  of  circumstances  of  the  forger;  I  am  es- 
topped by  the  assistance  which  1  have  rendered  to  the  success 
of  the  fraud.^  Seeing  "the  mistake  into  which  he  had  fallen, 
it  was  my  duty  to  be  active."  ® 

Partnersldp. —  Members  of  a  firm,  for  the  purpose  of  obtain- 
ing credit,  falsely  represent  that  I  also  am  a  member  of  it.     I 

1  Seech.  XXV.  ^McKenzie   v.   British   Linen  Co. 

2  See  ch.  XXV.  (1881),  6  App.  Cas.  82.    And  see  cases 

3  See  ch.  XXV.  cited  with  this  one  in  ch.  XI. 
^Ingliam  v.  Primrose  (1859),  28  L.  CRamsden  v.  Dyson  (1866),  L.  R.  1 

J.  C.  P.  294.    The  case  has  been  inucli    H.  L.  140. 
suspected.    See  ch.  XXV. 
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am  not  bound.'  I  have  not  assisted  tlie  niisroprosontation. 
Varying  the  case  :  I  was  at  one  time  a  member  of  tije  linn,  but 
nave  ceased  to  be  so;  no  notice  of  my  withdrawal  was  given  to 
])ersons  with  whom  the  (inn  used  to  deal;  these  persons  con- 
tinued to  give  credit  to  the  firm  nj^on  the  representation  of  the 
remaining  parties  that  I  was  still  a  member;  and  1  am  liable, 
because  my  j)!evious  connectit^n  with  the  lirm  and  the  absence 
of  the  usual  notice  of  dissolution  liave  made  the  misrepresenta- 
tion credible.'- 

Certljicates  of  Shares. —  Falsely  claiming  to  be  the  owner  of 
shares  in  a  certain  company  I  execute  a  transfer  of  them  to 
one  who  believes  my  representation  to  be  true.  Xo  reason  is 
here  ajiparent  why  the  cumj)any  should  be  in  any  way  affected 
by  my  action.  A'arying  the  case:  Sup])ose  that  the  company 
had,  through  inadvertence,  issued  to  me  a  certificate  of  owner- 
ship of  the  shares,  and  that  my  ])urchaser  relied  upon  it  as  evi- 
dence of  my  ownership;  the  company  would  now  be  estopped, 
because  by  its  certilicate  it  had  assisted  m}'  misrepresentation 
and  made  it  crcdiljle.^ 

Priorities.  — T\\Q  owner  of  an  equity  of  redemption,  repre- 
senting that  he  is  an  unincumbered  owner,  mortgages  the  estate 
to  another  person  who  has  no  notice  of  the  first  incumbrance; 
no  ground  exists  for  holding  the  first  mortgagee  responsible  for 
this  misrepresentation,  and  he  is  not  estopped  from  asserting 
his  true  position.  The  mischief  arose  from  the  folly  of  the 
second  mortgagee  in  taking  the  unsupported  assertion  of  the 
mortgagor.  Vary  the  case:  Suppose  that  prior  to  the  misreji- 
resentation  the  mortgagor  had,  upon  some  pretext,  obtained 
from  the  first  niortgagee  possession  of  the  title  deeds,  and  that 
he  had,  in  suppoi-tof  his  representation  of  unincumbereti  owner- 
ship, produced  the  deeds  to  the  second  mortgagee.  The  first 
mortgagee  may  now  be  estoj)ped  (it  depends  upon  circum- 
stances), for  he  has  assisted  the  misrepresentation  by  handing 
over  the  title  deeds.^ 

Trustees. —  Two  trustees  agreed  to  make  a  loan  upon  mort- 
gage, and  one  of  them  (call  him  No.  2)  was  intrusted  by  the 

1  Marshall  v.  Aiken  (1S9T),  170  Mass.  37  L.  J.  Q.  B.  17G.  And  see  reference 
3;  48  N.  E.  R.  843.  to  tliis  case  in  cli.  XXIL 

2  See  ch.  XXVII.  ■»  See  post,  ch.  XIX. 

3  Re  Bahia  (18G8),  L.  R,  3  Q.  B.  584; 
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Other  with  the  money;  No.  2  procured  the  mortgage  to  bs 
executed  by  the  mortgagor,  who  signed  the  usual  receipt  for 
tlie  mone}';  the  mortgage  was  sent  to  the  other  trustee  (No.  1), 
and  executed  b}''  him;  some  of  the  money  was  kept  by  trustee 
No.  2,  and  was  therefore  never  received  by  the  mortgagor; 
No.  2  afterwards  died;  and  the  question  arose  between  the  sur- 
viving trustee  (No.  1)  and  the  mortgagor  as  to  whether  the 
latter  owed  the  sum  retained  by  No.  2.  It  was  held  that  the 
mortgagor  was  estopped  by  the  acknowledgment  upon  the  mort- 
gage. He  had  enabled  No.  2  to  represent  to  No.  1  that  be  (the 
mortgagor)  had  received  the  whole  amount,  and  had  thus  pre- 
vented discovery  of  the  fraud.' 

Ostensihle  Ownertihip. —  There  are  very  many  cases  in  which 
estoppel  is  due  to  assisted  misrepresentation  b}'  ostensible  own- 
ership. That  is  to  say,  the  true  owner  of  property  may  be 
estopped  from  asserting  his  title  by  enabling  some  other  person 
to  successfully  represent  himself  as  the  owner,  and  thus  to  de- 
ceive an  innocent  purchaser. 

\v  here  the  true  owner  has  really  transferred  the  title,  and  it 
has  fraudulently  been  passed  on  to  an  innocent  transferee,  the 
true  owner  may  also  be  said  to  be  estopped.  But  that  case  can 
be  viewed  as  one  in  which  the  purchaser,  having  actually  got 
the  estate  in  the  property,  is  entitled  to  hold  it  without  refer- 
ence to  estoppel,  as  against  a  merely  equitable  claimant.  Which- 
ever ground  may  be  thought  to  be  the  true  one,  the  result,  at 
all  events,  is  unquestioned.'^ 

Estoppel  must  clearly  be  invoked,  however,  where  not  the 
title  itself,  but  the  appearance  of  it  only,  has  been  conferred 
upon  the  fraudulent  grantor — for  example,  by  transferring  to 
him  for  particular  purpose  a  bill  of  lading.  In  such  case  it  is 
impossil)le  for  the  innocent  purchaser  to  say  that  he  has  any 
title  at  all;  and  his  position  must  be  maintained  by  estoppel, 
grounded  upon  the  misrepresentation  of  the  custodian  of  the 
bill  and  the  assistance  rendered  by  its  real  owner.  Many  such 
cases  will  be  found  in  subsequent  cha])ters.^ 

And  estoppel  must  be  appealed  to  where,  although  the  title 

1  West  V.  Jones  (IS')]),  1  Sim.  (N.  S.)  of  solution  wlien  the  purchaser  takes 
205.  And  see  London  v,  Suffield  (that  which  is  still  called)  an  equUa- 
(1897),  2  Ch.  G08:  66  L.  J.  Ch.  7!I0.  hie  estate.     See  ch,  XVIII. 

2  The  case  becon)es  more  diflicult  '^  Post,  chs.  XVII  to  XXVI. 
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itsolf  has  been  vested  in  a  trustee,  the  person  misled  by  the 
appearance  of  beneficial  ownership  is  not  a  sub-purchaser,  but 
a  creditor  of  the  trustee.  Usually  a  creditor  can  seize  such 
estates  only  as  his  debtor  in  reality  owns;  and  if  the  debtor  be 
a  trustee,  his  creditors  are  not  commonl}'^  entitled  to  lev}'  upon 
the  trust  estate.'  It  has  been  held,  however,  in  a  great  many 
cases  that  if  the  property  has  been  transferred  to  the  debtor 
in  order  that  by  his  appearance  of  linancial  strength  he  may 
obtain  credit,  the  true  owner  may  be  estopjied  from  setting  up 
his  beneficial  title  against  creditors.-  For  estoppel  in  such 
cases  it  is  not  suflicient  that  the  title  to  the  j)roperty  has  been 
vested  in  the  name  of  the  debtor;^  so  to  hold  would  be  to  add 
a  new  terror  to  trusteeship.*  Intent  to  mislead  creditors  must 
more  or  less  clearly  appear.' 

Concealment  of  an  incumbrance®  upon  the  debtor's  own  prop- 
erty, or  concealment  of  a  debt  due  by  himj  may,  upon  similar 
grounds,  have  the  effect  of  estopping  the  incumbrancer  or  cred- 
itor from  asserting  his  claim.  Tiie  reputed  ownership  clause 
of  the  English  bankruptcy  act  has  given  statutory  aj)probation 
to  this  principle.^ 


1  Re  General  Horticultural  Co. 
(1880).  33  Ch.  D.  512;  55  L.  J.  Ch.  608; 
Badeley  v.  Consolidated  (1888),  38 
Ch.  D.  238;  57  L.  J.  Ch.  468;  Camp- 
bell V.  Gennnell  (1890),  6  Man.  35!^; 
C;ise  V.  Bartlett  (1898),  12  Man,  280; 
Root  V.  French  (1835),  13  Wond.  570 
(N.  Y.):  Bryant  v.  Wiiitcher  (1872), 
52  N.  H.  158.  See  as  to  creditors  of 
a  shai'ehoKIer  in  a  company,  after  he 
has  executed  a  transfer,  but  before 
it  is  registered,  ch.  II. 

2Tapp  V.  Lee  (1803),  3  Bos.  &  P. 
367;  Corbett  v.  Brown  (1831),  8  Bin-;. 
33;  Grahatn  v.  Thompson  (1892),  55 
Ark.  296;  18  S.  W.  R.  58. 

3  Breeze  v.  Brooks  (1880),  71  Cal. 
169;  9  Pii'-.  R.  670;  11  id.  8.^5;  Rob- 
erts V.  Trammel  (1896),  15  Iiid.  App. 
445;  44  N.  E.  R.  321. 

*Kern  v.  Day  (1893),  45  La.  Ann. 
71;  12  S.  R.  6;  Girault  v.  A.  P.  Ilotal- 
ins  Co.  (1893).  7  Wash.  90;  34  Pac.  R. 
471;  Hill  V.  Van  Sandt  (1895),  1  Kan. 
App.  367;  40  Pac.  R  673. 


»  Trenton  v.  Duncan  (1881),  80  N.  Y. 
221;  Kingman  v.  Graham  (1881).  51 
Wis.  232:  Leete  v.  State  Bank  (1891), 
115  Mo.  184;  21  S.  W.  R  788,  793;  In- 
gals  V.  Ferguson  (1894),  59  Mo.  App. 
299;  Warner  v.  Watson  (1895),  35 
Fia.  402;  17  S.  R  654;  McClain  v. 
Abshire  (1895),  1  Mo.  App.  R.  751;  63 
Mo.  A|>p.  333;  Iseminger  v.  Urisv.ell 
(1896).  98  Iowa,  382;  67  N.  W.  R.  289. 

<> Trenton  Bank  v.  Duncan  (1881), 
86  N.  Y.  221;  Curtis  v.  Wilcox  (1892), 
91  Mich.  229;  51  N.  W.  R  992;  Bray- 
ton  V.  Harding  (1891).  56  III.  App. 
362;  Wachusett  v.  SioUx  City  (1894), 
03  Fed.  R.  300;  Bacon  v.  Harris  (1894), 
62  Fed.  R.  99;  Baker  v.  Seavey  (1895). 
163  Mass.  522;  40  N.  E.  R.  803;  Syl- 
vester V.  Henrich  (1895),  93  Iowa,  489; 
61  N.  W.  R.  942. 

7  Powers  V.  Large  (1889),  75  Wis. 
494;  43  N.  \V.  R.  1112. 

8S^e  reference  to  this  statute  in 
ch.  XL 
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COJJDITION    NO.  2. 


Standing  hu. —  Perhaps  the  most  familiar  form  of  assisted 
misrepresentation  is  that  in  which  an  owner  of  property  stands 
by  while  it  is  sold  by  another  person  to  an  innocent  purchaser. 
Since  Picl'ard  v.  Sears^  it  might  well  be  thonglit  to  be  clear 
that  an  owner  of  property  would  be  estopped,  as  against  an  in- 
nocent purchaser  of  it,  were  he  to  stand  by  and  allow  it  to  he 
sold  without  disclosing  his  title.  Ritchie,  C.  J.,  of  the  Cana- 
dian Supreme  Court,  however,  in  a  case  involving  the  validity 
of  a  tax  sale,  said :  ^ 

"As  to  the  estoppel  claimed.  I  do  not  think  that  tlie  mere  fart  of  .  .  . 
knowing  of  the  sale  and  not  forbidding  it  or  protesting  against  it  would 
estop  them  from  c-ontesting  its  validity;  nor  the  mere  fact  of  .  .  .  re- 
qupsting  D.  to  attend  tiie  sale  and  bid  tlie  property  in.  .  .  .  All  the 
admission  amounts  to  is  that  tlie  plaintiffs  knetv  of  the  sale,  and  did  not 
forbid  01'  p)-vL.sl  agniiist  it.  This  in  my  ojiinion  they  were  not  t>ound  to  do; 
there  teas  no  duty  to  speak." 

The  learned  judge  was  of  opinion  that  there  was  no  estoppel 

because  the  defendant  (the  purchaser)  did  not  know  that  the 

plaintiffs  (the  owners)  were  represented  at  the  sale,  and  that, 

therefore, 

"the  defendant  was  (not)  at  all  influenced  by  what  the  .  .  .  plaint- 
iffs did  or  omitt'jd.  So  far  as  the  defendant  is  concerned  there  is  no  rep- 
resentation made  to  her  at  all,  and  certainly  none  made  with  the  intent 
that  it  should  be  acted  upon  by  her.  ...  In  other  words,  the  defend- 
ants were  never  deceived,  or  induced  to  alter  their  position,  by  anj'  state- 
ment or  act  of  the  piaintitfs.  .  .  .  Tlierefore  in  tills  case  the  two  great 
ingredients  .  .  .  are  wanting,  namely,  that  the  plaintitf  intended  that 
the  defendant  should  act  on  the  faith  of  his  act  or  representation,  nor 
that  the  defendant  did  so  act." 


1(1837)  6  A.  &  E.  469.  See  the 
following  cases:  Proctor  v.  Bennis 
(1887j,  36  Ch.  D.  740;  57  L.  J.  Ch.  11; 
Ogilvie  V.  West  Australia  (1896),  A.  C. 
257;  Davis  v.  Snyder  (1850i,  1  Gr. 
l:J4;  Robinson  v.  Cook  (1884).  6  Ont. 
590;  McDiarmid  v.  Hughes  (1888),  16 
Ont.  570:  Cady  v.  Owen  (1861),  34  Vt. 
598;  Woodhuil  v.  Rosenthal  (1875), 
61  N.  Y.  382;  International  v.  Bowen 
(1875),  80  111.  541;  Studdard  v.  Lem- 
mond  (1873),  48  Ga.  100;  Chapman  v. 
Pingree  (1877),  67  Me.  108;  Morgan 
V.  Railroad  Co.  (1877),  98  U.  S.  716. 
720;  Wagner's  Appeal  (1881).  98  Pa. 
St.  77;  Trenton  Banking  Co.  v.  Dun- 
can (1881),  86  N.  Y.  221;  Bradley  v. 
Luce  (1881),  99  III.  234;  GrifiHn  v. 
Nichols  (1883),  51  I^Iich.  .575;  17  N.  W. 
K.  63;  Miller  v.  Ross  (1895),  107  Mich. 
538;  05  N.  W.  R.  562;  Moreland  v. 


H.  C.  Fricke  &  Co.  (1895),  170  Pa.  St. 
33;  32  Atl.  R.  634;  Bates  v.  Swiger 
(1895).  40  W.  Va.  420;  21  S.  E.  R.  874; 
Camp  V.  St.  Louis  (1895),  62  Mo.  App. 
83;  Stephens  v.  Head  (Ala.,  18'J8),  24 
S.  R.  738;  Ashurst  v.  Ashurst  (Ala., 
1808),  24  S.  R.  760;  Nodle  v.  Haw- 
thorne (1899),  107  Iowa,  380:  77  N. 
W.  R.  lOfi'3;  ifastrup  v.  Prendergast 
(1899).  179  III.  553;  53  N.  E.  R.  995. 

"The  term  ' standi ng-by '  .  ,  . 
does  not  mean  actual  presence  or 
actual  participation  in  the  transac- 
tion, but  it  means  a  silence  whei'e 
there  is  knowledge  and  a  duty  to 
make  a  disclosure."  Anderson  v. 
Hubble  (1883),  93  Ind.  573;  approved 
in  Kuriger  v.  Joest  (1899),  52  N.  E.  R. 
768. 

'•i  Flanagan  v.  Elliott  (1886),  12  S.  C. 
Can.  443. 
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AVith  d(3ferGnce  it  is  submitted  that  cnsos  of  personal  and  a.s- 
sisted  misre])resentation  are  here  confounded  together,  and  the 
conditions  of  the  former  a|)i)h'e(l  to  a  case  of  the  latter.  Wlien 
I  stand  by  and  allow  ancjtlier  U)  sell  ni}^  projierty  as  his,  the 
l)urchaser  may  truly  say  that  ho  did  not  act  upon  my  misrep- 
resentation, for  he  acted  upon  the  misrepresentation  of  his 
vendor.  But  that  is  only  to  say  that  the  case  is  not  one  of 
|)ersonal  misrepresentation.  That  there  may  be  estoppel  bv 
the  misrepresentation  of  another,  in  which  the  estoppel-denier 
has  assisted,  is  beyond  dispute;  and  the  only  question  can  be, 
does  an  owner  assist  in  such  a  misrepresentation  l)y  standing 
b}^  and  giving  no  hint  of  his  title?  The  decision,  it  is  respect- 
fully submitted,  must  be  supported,  if  at  all,  by  the  argument 
that  the  sale  was  one  for  taxes;  one  in  which  its  validity  de- 
pended upon  its  regularity;  and  that  there  was  no  representa- 
tion of  jrgnlariti/  (as  to  which  the  owner  might  be,  and  indeed 
was,  quite  as  uninformed  as  the  jnirchaser)  by  not  objecting  at 
the  time  of  the  sale.^ 

Uoig  V.  Gordon-  is  a  suggestive  case  upon  the  line  under 

consideration.    It  would  have  been  otherwise  decided  were  the 

judgment  just  cited  to  be  taken  as  the  law. 

"  Wliere  for  ton  j'ears  a  wife  concealed  from  the  public  her  relation  to 
her  hushaiul,  anil  allowed  him  to  live  witli  another  woman  as  his  wife 
under  an  assumed  name  —  the  real  wife  living  in  tiie  neiK'ihorhood.  and 
receiving  from  tiiem  iicr  support.  —  it  was  lield  tliat  she  was  precluikHl  from 
cliiimiiij^  dower  out  of  laiKl  purcdiasod  duriiij^:  this  period  in  the  luishaiid's 
assum  m|  name,  and  afterwards  sold  by  him  and  his  supposed  wife  to  a  pur- 
chaser who  bought  in  good  faith  and  without  any  notice  of  the  real  rela- 
tionship of  the  parties." 

'  As  to  irregularities  see  Claxton  V,  your  position  and  objection  be  first 

Shibley.  9  Ont.  451;    Stone   v.  Eng-  clearly  stated.  Lines  v.  Grange  (1854), 

slran  (R,  I,),  33  Atl,  R  910;  Neal  v.  12  U.  b.  Q.  B.  209, 
Robinson   (Ky,),    28    S.   W.   R,   335.        2(i870)  17  Gr.  599.    And  see  Watson 

Bidding  at  a  sale  will  not  mislead  if  v.  Threlkeld  (1798),  2  Esp.  637. 


CHAPTER  Y. 

CONDITION  NO.  3. 

There  Must  te  a  Disregard  of  Some  Duty. 
Introductory. 

Everyone  is  familiar  with  ttie  maxim  Sic  utere  tuo  vi 
alienum  non  Icedas,  in  its  application  to  propert}^  of  physical 
character.  It  is  not  dissimilar  from  Mr.  Herbert  Spencer's 
definition  of  the  compromise  which  the  social  state  imposes  be- 
tween "  that  positive  element  implied  by  each  man's  recogni- 
tion of  his  claims  to  unimpeded  activities  and  the  benefits  they 
bring,"  on  the  one  hand,  and  "that  negative  element  implied 
by  the  consequences  of  limits  which  the  presence  of  other  men, 
having  like  claims,  necessitates,"  on  the  other.'  His  formula 
is  this:  "Every  man  is  free  to  do  that  which  he  wills,  provided 
he  infringes  not  the  equal  freedom  of  any  other  man."^  What 
is  the  relation  of  such  rules  and  maxims  to  the  realm  of  busi- 
ness and  commerce? 

Man  in  the  whirl  and  complexity  of  modern  conditions  and 
enjrairements  is  far  less  an  individual  than  a  member  of  a  societv 
owing  duties  to  his  fellow  members.  He  is  a  unit,  no  doubt, 
but  one  having  relations  and  associations  productive  of  re- 
sponsibilities. As  in  the  physical  domain  he  owes  a  duty  of 
carefulness  and  circumspection  and  behavior,  regulated  by  the 
peculiarities  of  his  personal  environment;  and  as  in  the  region 
of  morals  he  is  debtor  (although  sometimes  without  legal  en- 
furcement)  tohis  fellowmen;  so  also  in  the  affairs  of  commerce 
and  business  he  is  obliged  to  observe  and  have  some  degree  of 
regard  for  the  interests  of  others.  He  cannot  always  safely 
"do  with  his  own  as  he  pleases." 

That  the  duties  thus  imposed  are  not  absolute  but  relative  to 
the  conditions  which  may  obtain  from  time  to  time'  is  but  to 

1  Justice,  37.  &  N.  781:  26  L.  J.  Ex.  171,  approved 

2  Id,  46.  in  Potter  v.  Faulkner  (1861),  1  B.  &  S. 

3  See  Degg  v.  Midland  (1857),  1  H.     800;  31  L.  J.  Q.  B.  30. 
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sav  that  social  rules  are  not  yet  finally  codifiecl;  tbatadvanco- 
ment  and  progress  and  inii)r(n'einent  have  not  yet  ceased.  In- 
deed, as  we  observe  the  rapid  develo|)ment  of  the  law  of  esto|> 
pel,  and  the  increasing  list  of  duties  which  is  ever  being  length- 
ened by  the  necessities  of  later  activities,  we  see  that  not  only 
are  the  relations  of  life  still  widening  out  into  greater  com- 
plexities, but  that  the  laws  of  altruism  and  mutual  aid  are 
making  rapid  head  as  against  those  of  mere  individualism.* 


I  In  the  samfi  sense,  Mr.  Herbert 
Spencer,  in  liis  Data  of  Etliics 
(pp.  238,  2;}9),  says:  "Social  evolution 
has  been  bringing  about  a  state  in 
which  the  claims  of  tlie  imlividual 
to  the  proceeds  of  liis  activities  and 
to  such  satisfactions  as  they  bring 
are  more  and  more  positively  as- 
serted; at  the  same  time  that  insist- 
ance  on  otlicru'  claims,  and  habitual 
respect  for  them,  have  been  increas- 
ing. .  .  .  Regard  for  the  vvell- 
being  is  increasing  j^^tri  jjas.sjt  with 
t'.ie  taking  of  means  to  secure  per- 
sonal well-being."  Again  (p.  207): 
'•And  here  as  before  each  is  person- 
ally interested  in  securing  good 
treatment  of  his  fellows  by  one  an- 
other. For  in  countless  ways  evils 
are  entailed  on  each  one  by  the  prev- 
alence of  fraudulent   transactions.^' 

In  his  "Ecclesiastical  Institu- 
tions" (p.  825)  in  speaking  of  the 
future  of  the  priest  (had  he  been 
tliinking  of  estoppel  he  would  have 
said  "judge")  he  says:  "At  the 
same  time  inslsfance  on  duty,  which 
has  formed  an  increasing  element 
in  religious  ministration,  may  be  ex- 
pected to  assume  a  marked  predomi- 
nance and  a  wider  range. 
All  matters  concerning  individual 
and  social  welfare  will  come  to  be 
dealt  with,  and  a  chief  function  of 
one  who  stands  in  the  place  of  a 
minister  (judge)  will  be  not  so  much 
that  of  emphasizing  precepts  al- 
ready accepted,  as  that  of  develop- 
ing men's  judgments  and  sentiments 


in  relation  to  those  more  difficult 
questions  of  conduct,  arising  from 
the  ever-increasing  complexity  of 
social  life." 

In  "Justice  "the  same  writer  says: 
"For  let  us  remember  that  there  is 
now  recognized,  by  law  and  by  pub- 
lic conscience,  the  truth  that  not 
only  actual  ph3-sical  miscliief  to 
others,  but  also  potential  pliysical 
mischief  to  others,  are  flagitious " 
(p.  70).  "With  the  progress  of  civil- 
ization the  administration  of  jus- 
tice continues  to  extend  and  to 
become  more  efficient "  (p.  208). 
"Tlius  while  in  uncivilized  societies, 
and  in  early  stages  of  civilized  so- 
cieties, the  individual  is  left  to  de- 
fend his  own  life,  liberty  and  prop- 
erty as  best  he  may,  in  later  stages 
the  community  through  its  govern- 
ment more  and  more  undertakes  to 
defend  them  for  him  "  (p.  153). 

And  the  process  has  been  recently 
well  described  by  Alexander  Suther- 
land (The  Origin  and  Growth  of  the 
Moral  Instinct,  vol.  II,  p.  22):  "We 
know,  as  a  matter  of  fact,  that  in 
the  development  of  human  society 
it  is  not  law  which  gives  rise  to 
duty,  nor  duty  which  is  the  founda- 
tion of  moral  it  J';  but  that  morality 
originates  in  sympathy;  crystallizes 
vaguely  into  duty;  and  duty,  thus 
formed,  finds  a  voice  and  a  definite 
scope  in  law.  Then  law  by  reactive 
force  gives  new  strength  to  duty, 
and  duty  adds  continuity  to  sym- 
pathy." 
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"  An  Appropriate  Measure  of  Prudence." 

Sir  Frederick  Pollock  in  his  work  on  Torts  sa\'s:  ^ 

"The  wliole  modern  law  of  negligence,  with  its  many  developments, 
enforces  the  duty  of  fellow-citizens  to  observe,  in  varying  circumstances, 
an  appropriate  measure  of  jvudence  to  avoiii  causing  harm  to  one  another. 
Tlie  situations  in  wliich  wj  are  under  no  such  duty  appear  at  this  day  not 
as  normal  but  as  exce}>tional.  A  man  cannot  keep  shop,  or  walk  into  the 
street,  without  being  entitled  to  expect,  and  bound  to  practice  observance 
of  this  kind,  as  we  shall  more  fully  see  hereafter.  If  there  exists  then  a 
positive  duty  to  avoid  harm,  much  more  must  there  exist,  wliether  it  be 
so  expressed  in  the  books  or  not,  the  negative  duty  of  not  doing  wilful 
harm,  subject,  as  all  general  duties  must  be  subject,  to  the  necessary  ex- 
ceptions. Tiie  three  main  heads  of  duty  with  which  the  law  of  torts  is 
concerned,  namely,  to  abstain  from  wilful  injury;  to  respect  tlie  property 
of  others;  and  to  use  due  diligence  to  ax^oid  causing  harm  to  others,  are  all 
alike  of  a  comprehensive  nature.  As  our  law  of  contract  has  been  gen- 
eralized by  the  doctrine  of  consideration  and  the  action  of  assumpsit,  so 
has  our  law  of  civil  wrongs,  by  the  wide  and  various  applications  of  ac- 
tions on  the  case." 

Widely  comprehensive  rules  of  such  character  find  multitu- 
dinous illustration:  You  may  construct  reservoirs  or  fish-ponds, 
but —  You  may  burn  rubbish-heaps  or  enjoy  bonfires,  but  — 
You  may  build  a  factory  or  play  a  piano,  but — ^ 

AVhat  is  "an  appropriate  measure  of  prudence,"  the  same 


1  Pollock  on  Torts  (oth  ed.),  23. 

2  To  remind  readers  of  the  general 
law,  the  following  quotations  are 
given  from  Underbill  on  Torts  (4th 
ed..  166  and  G6): 

"Negligence  consists  in  the  omis- 
sion to  do  something  which  a  reason- 
able man  would  do,  or  in  doing  some- 
thing which  a  reasonable  man  would 
not  do.  Blyth  v.  Birmingham  Water 
Co.  (18o6),  25  L.  J.  Ex.  212. 

"It  is  a  public  duty  incumbent 
upon  every  one  to  exercise  due  care 
in  his  daily  life;  and  any  damage  re- 
sulting from  his  negligence  is  a  tort. 

"Thus  where  the  plaintiff  was  in 
the  occupation  of  certain  farm  build- 
ings, and  of  corn  standing  in  a  Held 
adjoining  the  field  of  defendant,  and 
the  defendant  stacked  his  hay  on  the 
latter,  knowing  that  it  v/as  in  a 
highly  dangerous  state  and  likely  to 
catch  fire,  and  it  subsequently  did 
ignite,  and  set  fire  to  the  plaintiff's 
property,  it  was  held  that  tiie  defend- 


ant was  liable.  Vaughan  v.  Menlove 
(18:57),  3  Bing.  N.  C.  408. 

"So  where  the  defendant  intrusted 
a  loaded  gun  to  an  inexperienced 
servant  girl  with  directions  to  take 
the  priming  out,  and  she  pointed  and 
fired  at  the  plaintiff's  son,  wounding 
and  injuring  him,  the  defendant  was 
held  liable.  Dixon  v.  Bell,  5  M.  &  S. 
198. 

"A  master  is  bound  to  take  reason- 
able precautions  to  insure  his  serv- 
ant's safety;  and  if,  through  the 
absence  of  such  reasonable  precau- 
tions, or  through  the  breach  of  some 
duty  incumbent  on  the  master,  ov 
through  the  personal  negligence  of 
the  master,  the  servant  is  injured, 
the  master  will  be  responsible.  Or- 
mond  V.  Holland  (1858),  E.  B.  &  E. 
102;  Asluvix  v.  Stanwix  (18G1),  30  L. 
J.  Q.  B.  183."  See  also  Black  v.  Christ- 
church,  etc.  (1894),  A.  C.  48,  63  L.  J. 
r.  C.  32. 
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learned  author  discusses  in  a  passai^e  to  which  the  present 
writer  desires  to  subscribe:' 

"Tlie  doctrine  of  'natural  and  probable  consequence'  is  most  clearly 
illustrated,  however,  in  the  law  of  negligence.  For  these  th''  substance  of 
the  wrong  itself  is  failure  to  act  witii  due  foresight;  it  has  been  defined  as 
•the  omission  to  do  sonietliing  wiiich  a  reasonable  man,  guided  b}-  those 
considerations  which  ordinarily  regulate  the  conduct  of  human  affairs, 
would  do;  or  doing  something  whicli  a  prudent  and  reasonable  man  would 
not  do.'  Now  a  reasonable  man  can  be  guided  only  by  a  reasonable  esti- 
mate of  probabilities.  If  men  went  about  to  guard  theiris(dves  against 
every  risk  to  themselves  or  others  whicli  might,  by  ingenious  conjectme, 
be  conceived  as  possible,  human  affairs  could-not  be  carried  on  at  all.  Tiie 
reasonable  man  then  to  whose  behavior  we  are  to  look  as  the  standard  of 
iluty  will  neither  neglect  what  he  can  forecast  as  |)rol)able,  nor  wa'^te  his 
an.viety  on  events  that  are  barely  possible.  He  will  order  liis  precaution 
bj'  the  measure  of  what  appears  likely  in  the  known  course  of  things. 
This  being  the  standard  it  follows  tiiat  if  in  a  particular  case  (not  being 
within  certain  special  and  more  stringent  rules;  the  harm  coni|)laiiied  of 
is  not  such  as  a  reasonable  man  in  the  defendant's  place  would  liave  fore- 
seen as  likely  to  happen,  there  is  no  %vrong  and  no  lialtiiity.  And  the 
statement  proposed  tliou,'li  not  positivelv  laid  down  in  Greenland  v.  Chap- 
lin, per  Pollock.  C.  B.  (18.",0),  f)  Ex.  at  p.  2-18,  19  L.  J.  Ex.  ~'9:J,  namely,  that  a 
person  is  expected  to  anticipate  and  guard  against  all  reas.)nal)le  conse- 
([Ufmces.  but  that  he  is  not  by  the  law  of  England  e.xpected  to  anticipate 
and  guard  against  tiiat  which  no  reasonable  man  would  expect  to  occur, 
appears  to  contain  the  only  rule  tenable  on  jirinciple  where  the  liabilitj'  is 
founded  solely  on  negligence.  'Mischief  which  could  by  no  possibility 
have  been  foreseen,  and  which  no  reasonable  person  would  have  antici- 
pated,' may  be  the  ground  of  legal  compensation  under  some  rule  of  ex- 
ceptional severity,  and  such  rules  for  various  reasons  exist;  but  under  an 
intelligible  rule  of  due  care  and  caution  it  cannot  be  taken  into  account." 

Mr.  Coolev"  defines  negligence  as 

"the  failure  to  observe  for  the  protection  of  the  interests  of  another  that 
degree  of  care,  precaution  and  vigilance  whit-h  the  circumstances  justly 
demand."^ 

Appijcation  of  tue  Pkixciple  to  Estoppel. 

The  present  writer  believes  that  this  principle  —  "Observe 
an  appropriate  measure  of  prudence  to  avoid  causing  harm  to 
others"  —  is  the  chief  corner-stone  not  only  of  the  law  of  torts 
but  of  the  law  of  estoj^pel  by  assisted  misrepresentation;  and 
that  the  confusion  we  are  to  meet  with  in  the  ])resent  chapter 
is  largely  due  to  lack  of  recognition  of  that  fact. 

Two  main  stumbling  blocks  are  encountered.  First,  although 
in  various  departments  of  the  law  to  which  estoppel  is  applicable 
the  princi|)le  in  hand  is  in  reality  the  ellicient  and  dominating 
factor,  yet  other  reasons  for  the  decisions  than  the  true  one 
are  put  forward  and  accepted  as  satisfactory.  Secondly,  tiiere 
are  many  cases  in  wliich  all  possible  apjilication  of  the  princi- 

1  Pollock  on  Torts  (5th  ed.),  37.  tion  in  the  United  States.    Jaggar'l 

-On    Torts,   630.     This  definition     on  Torts.  810,  u. 
has  aiet  with  very  general  approba- 
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pie  is  coin]iletcly  denied.  An  elTort  will  be  made  to  show  that 
the  principle  has  been  in  some  branches  of  the  law  of  estoppel 
in  reality  accepted;  to  uphold  tlic  principle  as  one  necessary 
to  the  condition  of  commercial  nations;  and  to  urge  its  adop- 
tion in  certain  lines  of  cases  from  which  it  is  at  present  ex- 
chided. 

But  first  observe  the  relation  and  application  of  the  princi- 
ple in  hand  to  estoppel  by  assisted  misrepresentation.  In  other 
words:  How  can  the  duty  of  observing  "  an  appropriate  meas- 
ure of  prudence  to  avoid  causing  harm  to  others"  have  any 
bearing  upon  the  law  of  estopj)el? 

Suppose  that  a  mortgagee  hands  over  the  title  deeds  to  the 
mortgagor,  and  that  the  mortgagor  fraudulently  deposits  them 
with  a  banker  as  security  for  a  loan.  The  mortgagee  may 
now  be  estopped  from  setting  up  his  title  against  the  banker; 
and  the  reason  is  that  he  has  assisted  the  misrepresentation  of 
unincumbered  ownership  made  by  the  mortgagor — he  has 
made  that  representation  credible.^  But  we  cannot  arrive  at 
this  result  without  bringing  our  principle  into  operation  as  a 
major  premise.  We  must  say  that  there  is  a  duty  to  "  observe 
an  appropriate  measure  of  ]irudence  to  avoid  causing  harm  to 
others;''  that  the  mortgagee  in  handing  over  the  deeds  com- 
mitted a  breach  of  that  duty  (for  he  knew  that  he  was  equip- 
ping the  mortgagor  with  a  simple  method  of  defrauding  other 
people);  and  that  for  such  breach  of  duty  he  is  estopped  —  for 

"The  common-law  duty  to  exercise  care  to  avoid  doing  harm  to  others 
may  be  derived  from  the  ownership,  custod\-.  control  or  use  of  instrumen- 
talities which  may  of  necessity,  or  in  reasonable  probability,  inllict  Jam- 

The  rule  applies  that 

'•  When  any  person  under  a  legal  duty  to  any  other  person  to  conduct 
himsoit'  with  reasonable  caution  in  tlie  transaction  of  any  business,  neg- 
lects that  duty;  and  when  the  person  to  whom  tiie  duty  is  owing  alters 
his  position  for  the  worse  because  he  is  misled  as  to  the  conduct  of  the 
negligent  person  by  a  fraud  of  which  such  neglect  is,  in  the  natural  course 
of  things,  the  proximate  cause,  the  negligent  person  is  not  permitted  to 
deny  tliat  he  acted  in  the  manner  in  wliich  the  other  person  was  led  by 
such  fraud  to  believe  hun  to  act."^ 

Application  of  the  Principle  to  Estoppel  Denied. 

It  is  of  the  greatest  importance  that  this  relationship  be- 
tween duty  and  estoppel  should  be  clearly  appreciated.    From 

iSee  many  similar  cases  referred  'Stephen's  Dig.  Law  of  Evidence 
to  in  chapter  IV.  (2d  ed.),  124 

2Jaggard  on  Torts,  8G5. 
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it  all  elso  is  dcM-ived.  Nevertlieless  its  existence  is  not  merely 
often  i;,niored,  but  is  sometimes  expressly  denied.  In  a  very 
important  case  ^  \Vilde,  B.,  said: 

"It  isl  tliiiik  always  diffi'-ult  and  sometimes  illusory  to  compare  two 
principles  wliicli  emanate  from  diirereiit  sources,  and  proceed  in  ditferent 
directions.  The  action  for  ne;^lit;ence  [u-oceeds  from  the  idea  of  an  oljii- 
pation  towards  tiie  plaintilfs  to  use  care,  and  a  br.-acli  of  tlie  obligation  to 
the  plaintiff's  injury.  Tlie  dnctnue  of  osto[)pel  as  apFilied  to  these  cases  of 
iie<;li<,'ence  is  liased'on  the  injustice  of  allowin;;  a  jilainLifF  to  be  the  author 
of  his  own  mislortune.  and  then  cliar<,Mn<5  tlie  conseijuences  on  oth.-rs. 
.  .  .  It  wouhl  be  very  fallacious  to  test  any  set  of  circumstances  as  rais- 
ing an  estopp.d  or  not.  by  asking  whether,  reversing  the  parties,  an  action 
for  negligence  would  lie." 

A  crucial  question  is  here  raised:  Does  estoppel  by  misrep- 
resentation depend  upon  breach  of  duty?  The  learned  baron 
(just  quoted)  would  answer  in  the  negative;  and  would  empha- 
size it  by  saying  that  estoppel  has  nothing  whatever  to  do  with 
duty  —  with  "  obligation." 

Take  the  simplest  case  of  estoppel,  namely,  standing  by  while 
some  one  sells  your  property  to  an  innocent  purchaser.  You 
are  estopped.  But  why?  The  learned  baron  would  say  that 
you  were  the  author  of  your  own  misfortune,  and  must  not 
charge  the  consequence  of  it  upon  others.  But  this  is  not  cor- 
rect, for  you  were  not  the  author  of  your  own  misfortune,  but 
of  that  of  the  purchaser.  Apart  from  estoi)pel  you  still  have 
your  property;  and  the  purchaser,  although  he  has  paid  his 
money,  has  received  nothing  for  it.  We  must  then  say  that  the 
bystander  is  estopped  (if  at  all),  not  because  he  was  the  author 
of  his  own  misfortune,  but  because  he  was  the  author  or  part 
author  of  damage  to  another.  But  if  damage  be  caused  to  an- 
other there  is  no  legal  responsibility  for  it  in  the  absence  of 
the  breach  of  some  duty  owed  to  that  other;  there  must  there- 
fore have  been  some  duty;  and  thus  we  arrive  at  the  necessity 
for  the  existence  of  duty  as  a  requisite  of  estoppel.  In  accord- 
ance with  this  view  it  was  said  in  the  House  of  Lords: ^ 

"  When  I  saw  the  mistake  into  which  he  had  fallen  it  was  my  duty  to 
be  active  and  to  state  my  adverse  title." 

1  Swan  V.  N.  B.  A.  (1802),  7  H.  &  N.  See  the  discussion  in  chapter  XVI: 

6-r);  81  L.  J.  Ex.  4:i7.     Much  can  be  and  Evans  v.  Bicknell  (1801).  6  Ves. 

s;iid  in  favor  of  the  alternative  test  173:  Lynch  v.  Murdin  (1841),  1  Q.  B. 

here  suggested.     It  would  be  very  1^9.  3.1. 

anomalous     if     certain    negligence  ^  Ramsden  v.   Dyson  (ISGi^  L.  Pu  1 

could  be  penalized  by  estoppel;  but  H.  L.  140.     And  see  Viele  v.  Judson 

that  the  negligent  person  would  go  (ISSQ),  82   N.  Y.  32;    New   York    v. 

free   were    the    circumstances    not  Rjthery  (1887),  107  N.  Y.  310;  14  N, 

such  that  estoppel  would  hurt  him.  K  li.  209. 
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Try  the  alternative:  that  there  is  not,  in  a  case  of  estoppel 
by  standing  by,  the  element  of  duty.  We  must  then  say  that 
the  bystander  did  perfectly  right  in  silently  permitting  the 
fraud  to  be  committed  (for  there  was  no  duty  incumbent  upon 
him  to  reveal  his  title),  and  for  doing  that  which  was  perfectly 
right  he  must  lose  his  property  —  must  be  estopped.  That  is 
not  ver}'"  satisfactory. 

"Before  any  person  can  complain  of  negligence  he  must  make  out  a 
dut}'  to  take  care:  and  tliat  duty  can  only  arise  in  one  of  two  ways,  namely, 
eitlier  by  contract,  or  by  the  law  imposing  it."' 

'•A  person  cannot  bo  said  to  be  culpable  in  not  doing  a  particular  thing, 
unless  it  is  his  duty  to  do  it."  2 

It  is  equally  clear  that  in  all  other  cases  of  estoppel  there 
must  be  the  element  of  breach  of  duty.  In  all  of  them  it  is  not 
that  the  estoppel-denier  has  been  the  author  of  his  own  mis- 
fortunes, but  that  he  has  got  some  other  person  into  trouble. 
In  all  of  them  he,  upon  the  facts,  is  unhurt;  and  what  we  have 
to  do  is  to  find  some  reason  for  saying  to  him :  "  You  must  not 
assert  these  facts."  The  only  reason  we  can  give  is  that  upon 
the  faith  of  his  misrepresentation  or  assisted  misrepresentation 
of  the  facts  some  other  person  has  changed  his  position.  But 
if  he  was  perfectly  right  in  misrepresenting  —  that  is,  if  the 
law  did  not  imi)ose  upon  him  any  duty  not  to  misrepresent,  or 
to  aid  in  misrepresentation,  there  is  no  reason  (known  to  the 
law  at  least)  why  he  should  not  assert  the  facts.  If  he  has  done 
something  (legally)  wrong,  then  penalize  him.  If  he  has  been 
silent  when  he  ought  to  have  spoken,  then,  and  not  otherwise, 
compel  silence  when  he  wishes  to  speak. 

The  Principle  Already  in  Operation. 

It  has  been  said  that  the  duty  of  "an  appropriate  measure  of 
prudence"  has  been  allowed  (although  frequently  unconsciously) 
to  govern  the  decision  of  cases  in  various  departments  of  the 
law  (besides  that  of  tort).  For  example,  it  is  your  duty  in  draw- 
ing a  check  not  to  leave  tempting  spaces  in  it;  for  thereby 
3'our  banker  may  be  defrauded.^  It  is  your  duty  not  to  allow 
your  mortgagor  (except  under  special  circumstances)  to  have 
the  custody  of  the  title  deeds;  for  thereby  some  money  lender 

iPer  Bramwell,  J.,  in  Dickson  v.  Cooke  (18J8),  2  Ex.  654;  18  L.  J.  Ex. 

Reuters  (1877),  3  C.  P.  D.  5;  46  L.  J.  114. 

C  P.  197.  ^Young  v.  G rote (1827),  4  Bing.  253; 

^Per  Alderson,  B.,  in  Freeman  v.  12  Moo.  484;  5  L.  J.  C.  P.  105. 
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may  be  defrauded.^  It  is  your  duty  not  to  permit  others  to 
have  possession  of  your  "negotiable"  securities;  for  thereby 
purchasers  of  them  may  be  deceived.^  It  is  your  duty  not  to 
furnish  your  trustee  with  evidence  that  he  is  the  beneficial 
owner;  for  therewith  he  may  cheat  some  innocent  purchaser.' 
It  is  your  duty  not  to  permit  your  agent  to  have  an  apparent 
authority  larger  than  his  real  authority;  for  thereby  others 
may  be  tricked.*  It  is  your  duty,  when  retiring  from  partner- 
ship, to  give  notice  of  that  fact;  for  otherwise  credit  may  be 
given  upon  the  faith  of  your  continued  membership.'*  It  is  your 
duty  in  executing  a  document  to  see  that  it  is  that  which  you 
believe  it  to  be;  for  otherwise  some  third  person  may  be  led  to 
believe  that  you  have  agreed  to  that  which  in  reality  you  have 
not  even  considered.^  It  is  sometimes  by  usage  your  duty  to 
examine  an  account  delivered  to  you,  and  to  give  timely  notice 
of  your  objections  thereto;  otherwise  the  other  party  may  fail 
to  take  steps  for  his  protection  which  he  could  and  would  have 
taken.''  It  is  your  duty  to  exercise  care  with  reference  to  docu- 
ments which  "have  a  certain  mercantile  meaning  attached  to 
them;"  for  otherwise  "persons  likely  to  deal  with  the  docu- 
ments" may  suffer  damage.^ 

The  law  of  estoppel  is  the  legal  sanction  for  all  such  duties; 
and  provides  for  their  disregard  the  penalty  of  silence  in  re- 
spect to  all  rights  and  claims  which,  at  the  proper  time,  ought 
to  have  been  put  forward. 

But  Other  Reasons  Given. 

The  a])plication  of  the  law  of  estoppel  to  many  of  these  cases 
has  not,  however,  been  sufficiently  observed;  and  in  its  ab- 
sence, or  even  sometimes  in  declared  opposition  to  it,  other 
reasons  have  been  offered  for  the  results  arrived  at.  If,  for 
example,  blank  spaces  have  been  left  in  your  check,  it  has 
been  said  that  you  thereby  authorized  the  payee  to  fill  them 

1  See  ch.  XIX.  «  See  ch.  XXV. 

2  See  ch.  XXIV.  "Ambulatory"  7  Devaynes  v.  Noble  (1815),  1  Men 
ought  to  be  substituted  for  "nego-  530:  Leatlier  v.  Morgan  (1886),  117 
tiable."  U.   S.  96.     See   references  to  these 

3See  ch.  XVII  to  XXVL  cases  in  ch.  XL 

4  See  ch.  XXVL  8  Coventry  v.  Great  Eastern  (1883), 

5 See  cli.  XXVIL  11  Q.  B.  D.  776;  52  L.  J.  Q.  B.  696. 
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up  I  —  a  plea  that  would  not  save  the  payee  from  a  charge  of 
forgery,  for  it  is  not  true.  If  you  allow  your  mortgagor  to 
have  the  deeds  and  thus  to  pose  as  unincumbered  owner,  the 
reason  given  for  your  postponement  is  that  "a  second  mort- 
gagee who  has  the  title  deeds  without  notice  of  any  prior  in- 
cumbrance shall  be  pref erred ;"  ^  a  proposition  which,  as  we 
shall  see,'  holds  good  only  where,  according  to  the  principles 
of  estoppel,  it  ought  to  do  so,  and  in  other  cases  is  falsiHed.  If 
vou  intrust  your  negotiable  securities  to  a  broker  who  trans- 
fers them  in  defiance  of  your  instructions,  it  is  said  that  you 
lose  because  "  the  law  merchant  validates  in  the  interest  of  com- 
merce a  transaction  which  the  common  law  Avould  declare 
void;"*  and  that  "the  ordinary  rules  of  the  common  law  are 
made  to  bend;"^  whereas  the  ordinary  rules  of  estoppel  are 
quite  sufficient  for  the  case.^  If  you  permit  your  agent  to  have 
an  apparent  authority  larger  than  the  real,  it  is  said  that  you 
are  responsible  for  the  agent's  acts  because  "the  authority  of 
the  agent  to  perform  all  things  usual  in  the  line  of  business  in 
which  he  is  employed  cannot  be  limited  by  any  private  order 
or  direction  not  known  to  the  party  dealing  with  him;"^ 
whereas  the  truth  is  that  you  can  limit  him  as  much  as  you 
like,  but  that  if,  notwithstanding  such  limitation,  you  allow 
him  to  act  as  though  there  were  none,  you  are  estopped  from 
setting  it  up.  And  if  you  execute  a  document  which  does  not 
reflect  your  true  agreement,  it  is  said  that  one  sort  of  fraud 
upon  you  will  render  the  document  void,  whereas  another  will 
render  it  voidable  only  —  a  bit  of  lochomachy  that  will  not 
stand  investigation.^ 

Common  Chaeacteristics  —  Estoppel. 

Gathering  all  such  cases  together,  we  find  that  they  have 
this  strong  common  characteristic,  that  there  has  always  been 

1  Montagu  v.  Perkins  (1853),  23  L.  J.        3  See  iwst,  ch.  XIX. 

C.  P.  187.  ■'Swan  v.  N.  B.  A.  (1862),  7  H.  & 

2  Goodtitle  v.  Morgan  (1787),  1  T.  R.     N.  634:  31  L.  J.  Ex.  436. 

762;  Layard   v    Maud  (1867),   L.    R.  ^Por  Byles,  J.,  in  S%van  v.  N.  B.  A. 

4    Eq.    397,  406;    36   L.    J.    Ch.    669;  (1863),  2  H.  &  C.  185;  32  L.  J.  Ex.  273. 

Hunter  v.  Walters  (1871),  L.  R.  11  « See  posf,  ch.  XXIV. 

Eq.  316;    41  L.  J.  Ch.  175;  Spencer  ^  Smith's  Mer.  Law  (8th ed.),  p.  575; 

V.  Clark  (1878),  9  Ch.  D.  142;  47  L.  J.  and  seeposf,  ch.  XXVL 

Ch.  692;  Lloyd  v.  Jones  (1885),  29  Ch.  8  See  ch.  XXV. 

D.  229;  54  L.  J.  Ch.  931. 
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some  fraud  perpetrated  by  which  one  of  two  innocent  persons 
has  to  suffer  (the  property  of  one  innocent  person  has  been 
fraudulently  transferred  to  another;  the  obligation  of  one  in- 
nocent person  has  been  fraudulently  passed  on  to,  or  created 
in  favor  of,  another),  and  the  question  is,  Who  is  to  suffer? 
To  this,  in  all  such  cases,  the  law  of  estoppel  rei)lies:  There  is 
a  duty  to  observe  "an  appropriate  measure  of  prudence  to 
avoid  causing  harm  to  others;  "  and  if,  in  breach  of  this  duty, 
one  person  has  assisted  the  misrepresentation  of  another  — 
supplied  that  which  has  made  it  credible  —  he  ought  to  be 
estopped  as  against  the  person  to  whom  the  harm  has  been 
caused. 

Egoism  and  Altruism. 

Coming  now  to  the  departments  of  the  law  in  which  the 
application  of  the  principle  in  hand  has  been  denied,  let  it  be 
observed  tuat  there  are  two  views  which  may  be  taken  with 
reference  to  the  conduct  of  affairs:  the  egoistic  and  the  altru- 
istic. According  to  the  former  I  may  do  as  I  please  with  my 
own,  and  others  may  look  after  themselves.  Acting  upon  this 
view  I  shall  draw  my  checks  as  I  please;  leave  my  title  deeds 
and  neirotiable  instruments  with  whom  I  choose;  allow  mv 
agent  to  misrepresent  his  authority  as  he  thinks  tit;  stand  by 
as  an  indifferent  spectator  while  other  people  assume  to  sell 
my  property;  and  if  any  one  is  injured  I  shall  tell  him  to  pur- 
sue the  one  who  defrauded  him  with  such  civil  or  criminal  pro- 
cess as  is  ap])ropriate. 

Following  the  other  view — the  altruistic  —  I  shall  have  a 
care  that  I  am  not  made  an  accomplice,  or  even  an  unwitting 
instrument,  in  frauds  upon  others;  I  shall  refuse  to  give  op- 
portunity or  occasion  for  misrepresentation;  and,  profiting  by 
experience  of  recurring  rascalities,  I  shall  so  use  my  own  liber- 
ties as  not  unnecessarily  to  expose  others  to  the  machinations 
of  the  defrauder. 

This  altruistic  view  as  cognizable  by  law  is  necessarily  the 
outcome  of  a  highly  developed  state  of  society.  In  earlier 
stages  the  idea  would  not  only  be  unfamiliar,  but  would  be  op- 
posed to  all  the  analogies  of  the  time.^  It  has  emerged  (as  have 

lit  is  hard  to  realize  the  total  ab-  the  question.  Why  did  not  Augustus 
sence,  in  earlier  periods,  of  ideas  ir.troduce  the  rei)resentative  system 
which  DOW  seem  to  be  obvious.     To    when  the  Roman  state  became  too 
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other  ideas)  from  observation  of  the  injuries  worked  by  its  dis- 
regard. But  the  induction  is  not  yet  complete,  and  although 
in  the  future  some  finished  and  detailed  code  of  conduct  as  ap- 
plied to  the  transactions  and  affairs  of  business  and  commerce 
may  be  formulated,  the  authorities  as  yet  provide  none  such. 
For  the  present  we  must  be  content  when  (as  is  not  always  the 
case)  the  broad  law  of  reasonable  care  for  the  interests  of  others 
is  held  to  be  incumbent  upon  us. 

The  Altruistic  Yiew  Advocated. 

Speaking  generally,  the  view  advocated  in  this  Avork  is  the 
altruistic.  The  principles  which  obtain  with  reference  to  phys- 
ical relations  ought,  it  is  believed,  to  regulate  business  inter- 
course; and  the  language  of  Sir  Frederick  Pollock  above  quoted  ^ 
should  be  imported  into  the  law  of  estoppel: 

"The  wliole  modern  law  of  negligence,  with  its  many  developments,  en- 
forces the  duty  of  fellow-citizens  to  observe,  in  varying  circumstances,  an 
appropriate  measure  of  prudence  to  avoid  causing  harm  to  one  another." 

In  the  realm  of  torts  it  is  plainly  seen  that  if  the  owner  of 

hay  (in  a  highly  combustible  condition)  will  unnecessarily  stack 

it  against  a  neighbor's  barn  (although  on  his  own  land),  he 

ouo-ht  to  be  liable  if  it  cause  the  barn  to  burn.-     But  it  is  by 

no  means  so  clearly  recognized  that  if  the  maker  of  a  blank 

note  (a  highly  "negotiable"  document)  will  so  carelessly  deal 

with  it  that  it  is  fraudulently  made  use  of  to  filch  money  from 

a  third  person's  pocket,  the  maker  ought  to  stand  the  loss.    It 

is  an  accepted  principle  in  torts  that 

"One  who  enters  on  the  doing  of  anything  attended  with  risk  to  the 
persons  or  property  of  others  is  held  answerable  for  the  use  of  a  certain 
measure  of  caution  to  guard  against  the  risk."  3 

large  for  direct  participation  in  gov-  v.  Fall  (1880),  5  Q.  B.  D.  600;  49  L.  J. 

ernment?    Prof.  Seeley   makes  an-  Q.  B.  428. 

swer:  "You  might  as  well  ask,  Why  SDean  v.  McCarty  (1846),  2  U.  C. 

did   not  Augustus  discover   Amer-  Q.  B.  448;  Buchanan  v.  Young  (1873). 

ica?"     "Introduction    to    Political  23  U.  C.  C.  P.  101;  Gilson  v.  North 

Science,"  p.  164.  Grey  Ry.  Co.  (1872),  33  U.  C.  Q.  B. 

I  Ante,  p.  30.  128;  Furlong  v.  Carroll  (1882),  7  Out. 

2Vaughan    v.    Menlove    (1837),    3  App.  115;  Booth  v.  Moffatt  (1896),  11 

Bing.  N.  C.  468.     And  see  the  prin-  Man.  25;  Owen  v.  Burgess  (1896),  id. 

ciples  laid  down  by  Cockburn,  C.  J.,  75;  Citizens  v.  Lepitre  (1898),  29  S.  C. 

in  Vaughan   v.  Taff  Vale   Ry.   Co.  Can.  1;  Makins  v.  Piggott  (1898),  29 

(1860),  5  H.  &  N.  685;  29  L.  J.  Ex.  247;  S.  C.  Can.  188. 
and  by  Bramwell,  L.  J.,  in  Powell 
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But  it  is  alleged  tliat  a  coiniMiny  owes  no  duty  to  anybody  to 
take  care  of  its  seal,  so  as  to  prevent  the  fraudulent  execution 
of  documents  which  may  ruin  other  people.^ 

Yariocs  Cases  of  Dutv. 

A  complete  list  of  cases  in  whicli  it  has  been  held  that  there 
is  a  duty  of  carefuhiess  not  to  olfer  obvious  opportunities  for 
the  commission  of  fraud  will  not  be  attempted  here.  Eepre- 
sentatives  of  the  various  classes  may  be  met  with  in  their 
appropriate  places  thiou^hout  the  work.  A  somewhat  com- 
prehensive summary,  however,  will  be  insti'uctivo,  and  will 
much  assist  the  argument  in  favor  of  the  altruistic  view  of 
business  conduct: 

1.  Of<fc>nM/j/e  Ow7iers/a'p.— Such  view  has  been  widely  ac- 
cepted in  cases  which  the  present  wi'iter  classes  under  the  title 
"  Ostensible  Ownership." 

{a)  An  owner  of  property  may  not  stand  by  and  permit  an 
innocent  person  to  be  deluded  into  purchasing  property  to 
which  the  vendor  has  no  title. 

-When  I  saw  tlie  mistake  into  whieh  he  had  fallen,  it  was  my  duty  to 
be  active  and  to  state  mv  ailverse  title."- 

"To create  an  estoppel  bv  silence  tliere  must  be  not  only  the  opportunity 
hut  the  apparent  diiti/  to  speak.  The  party  keeping  silent  must  know  that 
someone  is  relying  tliereon,  and  is  either  acting  or  about  to  act,  as  he 
would  not  if  the  trutii  were  known  to  him."* 

"In  Pickard  v.  Sears  it  was  iield  tliat  he  who  stands  by  and  sees  another 
alter  his  ])osition,  on  the  faith  of  a  fact  which  ho  can  contradict,  cannot 
afterwards  take  advantage  ol' that  alteration;  but  the  rule  was  corrected 
in  Freeman  v.  Cooke,  when  it  was  said  tliat  if  a  man  stands  by  and  allows 
another  to  act  without  objecting,  irhcn  from  the.  usage  of  trade  or  otltev- 
wise  there  is  a  dutij  to  speak;  his  silence  would  preclude  him  as  much  as  if 
he  proposed  the  act  himsidf."'* 

{!))  A  railway  comi)any  issued,  by  mistake,  two  delivery 
orders  for  the  same  goods,  and  then  refused  delivery  to  an  in- 
nocent transferee  of  the  second  of  them.  It  was  a  mistake, 
and  they  owed  no  duty  of  infallibility  to  the  purchaser,  they 
said,  but  Brett,  M.  R.,  told  tlieni, 

"It  is  true  that  there  can  be  no  negligence  unless  there  be  a  duty,  but 
here  the  documents  have  a  certain  mercantile  meaning  attached  to  them, 

iSee  infra.  v.  Sanborn.  24  N.  H.  409;  George  v. 

2Ramsden  v.  Dyson  (1S6G).  L.  R.  1  Cutting,  46  N.  H.  415.-):  Norris  v.  .Mor- 

H,  L.  141.  rison,  45  N.  H.  4iH»;  Stevens  v.   l).r- 

3  Allen  V.  Shaw  (1881),  61  N.  H.  97,  mett.  01   N.  11.  :JJ4;  Big.  Estop.  41)7- 

citiiig  Viele  v.  Judson.  82  N.  Y.  3!.';  oOIJ. 

Taylor  v.  Ely,  '-'o  Conn.  250:  Marshall        *  Polak  v.  Everett  (1S7G),  1  Q.  B.  D. 

V.  Pierce,  12  N.  H.  127;  Batchelder  073;  45  L.  J.  Q.  B.  309. 
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and  therefore  the  defendants  owed  a  duty  to  merchants  and  ptrsom  likely 
to  deal  with  the  docunieiits."^ 

(e)  For  the  same  reason,  a  company  owes  a  duty  of  careful- 
ness in  issuing  certificates  as  to  the  ownership  of  shares,  and 
will  be  estopped  if  they  are  made  use  of  to  support  misrepre- 
sentation.2  They  are  intended  "to  be  acted  upon  by  purchas- 
ers of  shares  in  the  market."  ^ 

{d)  So  also  with  reference  to  bills  of  lading;  representations 
in  them  are  to  be  taken  as  having  been 

"  made  to  any  one  who,  in  the  course  of  business,  might  think  fit  to  malce 
advances  on  the  faitli  of  them."  * 

And  ther-  is  therefore  a  duty  of  carefulness  with  regard  to  the 
assertions  which  they  contain  towards  persons  to  whom  they 
may  be  offered  in  support  of  representations  of  ownership  of 
goods.* 

{e)  So  also  with  reference  to  warehouse  receipts,*^  and  other 
such  documents.'^ 

2.'  Ostensible  AgencT/.—  ThQ  remarks  just  made  Avith  refer- 
ence to  indicia  of  ownership  are  equally  applicable  to  indicia 
of  a.o-ency.  Every  one  must  observe  such  reasonable  precau- 
tions as  will  prevent  his  complicity  in  misrepresentation  as  to 
the  authority  of  his  ostensible  agents.^  It  is  upon  this  ground 
that  the  reasonableness  of  the  Factors  Acts  can  be  ui)held;  and 
that  the  appearance  of  larger  powers  than  those  really  con- 
ferred will  often  work  estoppel.^ 

3.  Lulling  into  Security.— It  will  be  observed  that  of  the 
instances  above  referred  to,  some  are  cases  in  which  active  mis- 
representation is  forbidden,  but  some  also  are  cases  in  which 
activity  is  imposed  as  a  requisite  of  reasonable  social  conduct. 
It  is  \w  such  instances,  of  course,  that  the  altruistic  theory  finds 
its  hiirhest  development;  calling  as  it  does,  upon  every  one  to 
throw  off  his  cynicism  and  indilference,  and  to  exercise  (actively 
if  need  be)  "  an  appropriate  measure  of  prudence  to  avoid  caus- 

'  Coventry  v.  Great   Eastern   Ry.  •'Armour    v.    Michigan    (IST")),   G5 

Co.  (1«83),  11  Q.  B.  D.  77G;  52  L.  J.  Q.  N.  Y.  111.  123. 

B.  091.  *  S  ?e  ch.  XXII. 

«  Re  Bahia  (1868),  L.  R.  3  Q.  B.  584;  6  Holton  v.  Sanson  (18(52).  11  U.  C. 

37  L.  J.  Q.  B.  166;  and  see  cases  cited  C.  P.  606.     And  see  ch.  XXII. 

with  this  one  in  ch.  XXII.  7  Prospectuses    and    company   re- 

3  Per  Lord  Herscliell  in  Balkis  v.  ports,  for  example.     See  ch.  X. 

Tomkinson  (1893),  A.  C.  403;  63  L.  J.  8 See  ch.  XXVI. 

Q.  B.  134.  aSeech.  XXIIL 
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inq-hnrm"  to  others.  A  good  example  of  tliis  duty  is  to  bo 
found  in  cases  in  wliich  a  man,  finding  that  his  name  has  been 
forged,  neglects  to  notify  the  victim  until  after  his  position  (by 
the  death,  escape  or  bankruptcy  of  the  forger)  has  been  changed. 
Why,  it  may  be  asked,  should  the  good  man  trouble  himself; 
he  has  done  nothing  wrong,  nor  has  he  connived  at  it?  But 
fortunately  the  law  has  declared  otherwise;^  although,  incon- 
sistently as  the  writer  thinks,  it  holds  that  a  man  may  accept 
a  bill  in  which  the  drawer  has  left  spaces  which  offer  the  most 
obvious  temptation  to  fraudulent  increase  of  the  amount,  aiul 
may  tell  the  victim  that 

"it  is  not  consistent  witi)  the  general  spirit  of  the  law  to  hold  innocent 
persons  resfionsihle  for  not  taking  measures  to  prevent  the  commission  of 
a  crime  wiiicli  they  may  have  no  reason  to  anticipate." 

In  a  later  part  of  the  present  chapter  some  reasons  will  be 
offered  as  against  this  holding;  for  (with  deference)  it  is  itself 
out  of  harmony  with  the  principles  of  the  law  of  estoppel,  and 
that  altruism  which  is  an  essential  and  indispensable  feature  of 
modern  affairs. 

4.  Another  class  of  cases  in  which  there  is  a  duty  to  be  act- 
ive is  to  be  found  in  the  law  of  partnership.  When  a  member 
of  a  firm  retires  from  it,  he  is  under  "a  duty  "  ^  to  give  notice 
of  that  fact  to  those  accustometl  to  deal  with  the  firm.  But 
why?  May  he  not  say,  "Let  the  dealers  take  care  of  them- 
selves; I  have  retired;  I  am  not  liable  for  the  goods,  for  I  did 
not  buy  them."  And  the  courts  might  say  (as  in  other  depart- 
ments of  the  law  they  sometimes  do),'  "The  dealers  knew  that 
a  partner  might  have  retired  since  the  last  transaction;  they 
should  have  inquired."  No  doubt  this  could  very  proi)erlv  be 
said  if  the  egoistic  view  were  the  correct  one.  That  it  is  not 
said  is  to  be  attributed  to  the  underlying,  but  usuallv  unex- 
pressed, feeling  that  "an  appropriate  measure  of  prudence  to 
avoid  causing  harm  to  otliers"  must  be  exercised  —  actively  if 
need  be. 

'JIcKenzie    v.    British    Linen  Co.  are  not  liable  to  an  innocent  trans- 

(1881 1,  ()  A  pp.  Cas.  82.     And  see  cases  feree  of  tlie  hill.     It  is  said  that  the 

cited  with  this  one  in  ch.  XI.  transferee  knew  that  the  master  had 

2Scarf  V.  Jardine  (188J),  7  App.  Cas.  authority    to  give    bills    for  goods 

3.")7;  G.")  L.  J.  Ch.  915.  shipped   osily,   and   tliat  he   should 

'  Where  a  master  signs  a  hill  of  liave  inquired.     See  the  subject  dis- 

lading  for  goods  not  put  on  board,  cussed  in  ch,  XXVL 
it  is  held  tiiat  the  owners  of  the  ship 
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5.  The  following  general  statements  of  the  law  are  not  too 

comprehensive: 

"Whenever  one  person  is  by  circumstances  placed  in  such  a  position 
with  regard  to  anotlier  that  every  one  of  ordinary  sense  wlio  did  tiiinic 
would  at  once  recognize  that  if  he  did  not  use  ordinary  care  and  skill  in 
his  own  conduct  with  regard  to  tliose  circumstances  he  would  cause  dan- 
ger of  injur}'  to  the  person  or  property  of  the  other,  a  duty  arises  to  use 
ordinary  care  and  skill  to  avoid  such  danger."  l 

"When  a  person  perceives  tliat.  in  a  matter  of  interest  to  himself,  an- 
other person  is  acting,  or  about  to  act,  or  likely  to  act,  in  a  mode  in  wiiich 
as  a  reasonable' man  he  would  not  act  or  be  likely  to  act  if  he  knew  the 
real  facts,  a  duty  arises  on  tiie  part  of  the  former  to  inform  the  latter  of 
such  real  facts,  if  he  is  aware  of  them,  and  if  the  relative  position  in  which 
the  two  parties  stand  towards  one  another  is  such  that  the  latter  might 
reasonably  expect  the  former  to  tell  him  the  real  facts  if  the  former  were 
aware  of  them."  2 

Spaces  Carelessly  Left  in  Documents. 

These  opposing  views  (egoism  and  altruism)  have  come  into 
very  notable  conflict  with  regard  to  the  question  whether  a 
party  to  a  negotiable  instrument  may  safely  leave  in  it  spaces 
which  may  easily  be  made  available  for  increasing  its  amount. 
The  subject  has  been  elaborately  discussed  in  the  very  recent 
case  of  Scliolfield  v.  Londesborough,^  and  in  it  the  old  case  of 
Young  V.  Groie*  was  once  more  dissected,  explained,  supported 
and  condemned.  Let  us  consider  these  cases  somewhat  closely, 
and  more  especially  the  later  of  the  two,  for  by  it  the  prin- 
ciple of  egoism  has  received  a  predominance  which  is  not  only 
opposed  to  the  decisions  in  many  other  analogous  cases,  but 
which  the  present  writer  believes  to  be  highly  injurious  to 
commercial  intercourse. 

(1827)  Tonng  v.  Grote —  "  that  fount  of  bad  argument."  ^  A 
depositor  in  a  bank  signed  a  blank  check,  and  left  it  with  his 
wife  to  fill  up  as  required.  The  wife  directed  a  clerk  to  lill  it 
up  for  £52.2.  He  did  so  and  showed  it  to  her.  She  then  in- 
structed him  to  get  it  cashed.  He  increased  the  amount  of  the 
check  by  £400  (inserting  the  necessary  figure  and  words  in 
spaces  which  he  had  left  for  that  purpose),  and  drew  the  larger 
sum  from  the  bank.  It  was  held  that  the  customer  and  not 
the  bank  should  suffer  the  loss. 

1  Heaven  v.  Pender  (1883),  11  Q.  B.  4(1S27)  4  Bing.  253;  5  L.  J.  C.  P. 
D.  509;  53  L.  J.  Q.  B.  703.  165;  12  Moo.  484. 

2  Cababe  on  Estoppel,  81.  ^  So  Esher,  M.  R.,  in  Scholfield  v. 
3(1894)  3  Q.  B.   GOO;  63  L.  J.  Q.  B.     Londesborough  (1895),  1  Q.   B.  543; 

649;  (1895)  1  Q.  B.  536;  64  L.  J.  Q.  B.     64  L.  J.  Q.  B.  293. 
£93:  (1890)  A,  C.  514;  65  L.  J.  Q.  B.  593. 
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The  judgments,  short  and  pithy  as  they  are,  have  given  rise 
to  much  discussion:  (1)  There  is  the  greatest  difference  of  opin- 
ion as  to  the  ground  ui)on  which  tliey  jiroceed ;  (2)  various  sugges- 
tions have  been  made  as  to  the  grounds  u|)on  which  they  should 
have  proceeded;  and  (3)  several  judges  phiinly  deckire  that  the 
right  grounds  would  have  led  to  an  opposite  conclusion.'  The 
decision,  although  somewhat  shaken,  still  stands;^  but  only  on 
condition  that  it  is  confined  to  checks.' 

{ISdQ)  Sc'hoIJield  V.  Zofideshorourjh*  After  much  conflict  of 
opinion  the  decision  in  the  House  of  Lords  in  this  case  has  au- 
thoritatively declared  the  law  to  be  out  of  harmony  with  Young 
V.  Grote;  or,  at  all  events,  that  Young  v.  Grote  must  be  con- 
fined to  checks,  and  does  not  apply  to  bills  of  exchange.  The 
case  was  one  in  which  a  drawer  of  a  bill  availed  himself  of 
spaces  (which  he  had  purposely  left)  to  raise  the  amount  of  an 
acceptance  from  £500  to  £3,500,  and  the  acceptor  was  held  not 
to  be  liable  to  a  holder  in  due  course.     The  drawer  of  a  check  is 


'See  the  discussions  in  Swan  v, 
N.  B.  Co.  (1859),  7  C.  B.  N.  S.  400;  30 
L.  J.  C.  P.  113;  (1862)  7  H.  &  N.  703; 
31  L.  J.  Ex.  425;  2  H.  &  C.  175;  32 
L.  J.  Ex.  273;  Sooiete  v.  Metropolitan 
(1873),  27  L.  T.  N.  S.  84'J;  Halifax  v. 
Wheelwright  (1875),  L.  R.  10  Ex.  183; 
44  L.  J.  Ex.  121 :  Baxendale  v.  Ben- 
nett (1878),  3  Q.  B.  D.  533;  47  L.  J. 


Parke,  B.,  and  adopted  by  tli'^  Hou'^e 
of  Lords,  it  will,  I  think,  be  found 
that  Young  v.  Grote  was  not  in  any 
•way  disapproved,  and  it  has  been  rec- 
ognized in  many  subsequent  cases." 
In  fact, Lord  Ci'atiworthsaid:  "There- 
fore, taking  that  view  of  tlie  facts, 
the  case  may  be  well  sustained,  and 
appears  to  have  been  well  decided." 


Q.  B.  624;  Mayor  v.  Bank  of  England    It  was  expressly  followed  in  Halifax 

(1887),  21   Q.   B.  D.   103:  57  L.  J.  Q. 

B.  418;  Scholfield  v.  Londesborough 

(1894).  2  Q.  B.  GGO;  63  L.  J.  Q.  B.  649; 

(1895)   1    Q.    B.    536;  64   L.   J.    Q.  B. 

293;  (1896)  A.  C.  514;  65  L.  J.  Q.  B. 

593;  Greenfield  v.  Stowell  (1877).  123     erly  decided."    See  also  the  reference 


V.  Wheelwright  (1875),  L.  R.  10  Ex. 
183;  44  L.  J.  Ex.  121.  And  in  Mayor 
V.  Bank  of  England  (1887),  21  Q.  B.  D. 
163;  57  L.  J.  Q.  B.  418,  Daj',  J.,  said 
that  he  thought  it  "was   most  prop- 


Mass.  196;  Worrall  v.  Gheen  (1861), 
39  Pa.  St.  388. 

2  In  Baxendale  v.  Bennett  (1878).  3 
Q.  B.  D.  533;  47  L.  J.  Q.  B.  624,  Brett, 
L.  J.,  said  that  "the  observations 
made  by  the  Lords  in  Bank  of  Ire- 
land v.  Evans  have  shaken  Young  v. 
Grote."  But  this  is  a  mistake,  as 
was  pointed  out  by  Charles,  J.,  in 
Scholfield  V.  Londesborough  (1894).  2 
Q.  B.  663;  63  L.  J.  Q.  B.  649:  "Upon 
reference,  however,  to  the  opinion  of 
the  jutlges  in  that  case  declared  by 


in  Vagliano  v.  Bank  of  England,  22  Q. 
B.  D.  103;  58  L.  J.  Q.  B.  27;  23  Q.  B. 
D.  243;  58  L.  J.  Q.  B.  357;  (1891)  A.  C. 
107;  60  L.  J.  Q.  B.  145. 

3  See  Scholfield  v.  Londesborough 
(1894),  2  Q.  B.  660;  63  L.  J.  Q.  B.  619; 
(1895)  1  Q.  B.  536;  64  L.  J.  Q.  B.  293; 
(1S96)  A.  C.  514;  65  L.  J.  Q.  B.  593. 
But  see  Dorwin  v.  Thompson  (1869), 
13  L.  C.  Jurist,  262. 

■»  Sii2)ra.  Followed  in  Bank  of  Ham- 
ilton v.  Imperial  Bank  (1899),  31  Out. 
100. 
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liable  (according  to  Young  v.  Grote)  if  he  leaves  spaces  which 
are  fraudulently  filled  up;  but  the  acceptor  of  a  bill  is  not. 

Young  v.  Grote. 

Examining  Yoking  v.  Grote  (the  ch^ck  case)  with  a  view  of  as- 
certainino:  the  o:round  of  decision,  we  have  to  admit  that  those 
who  desire  to  suggest  estoppel  as  its  foundation  are  fairly  met 
with  the  statement  that  estoppel  is  not  once  referred  to  either 
by  counsel  or  judges;  that  the  decision  was  in  1827,  while  the 
doctrine  of  estoppel  was  not  familiar  to  common-law  courts 
until  Pickardv.  Sears^  in  1837;  and  that  if  esUjppel  had  been 
the  ground,  it  would,  therefore,  naturally  have  so  appeared. 
Upon  the  other  hand,  inasmuch  as  principles  are  never  first 
thought  out  and  afterwards  applied,  but  arise  experimentally 
and  empirically,  it  is  quite  possible  that  the  decision  in  Young 
V.  Grote  may  be  referable  to  doctrines  which  were  but  subse- 
quently formulated  —  to  the  principle  of  estoppel  by  assisted 
misrepresentation,  which  is  even  yet  largely  undeveloped.  And 
this  view  would  account  for  the  absence  of  the  word  "estop- 
pel "  in  the  case.^ 

Every  judge  in  Young  v.  Grote  refers  to  the  drawer's  negli- 
gence as  being  the  cause  of  the  loss.  But  how  can  negligence 
be  material?  In  this  way:  The  check  was  not  that  of  the 
customer;  it  was  a  forgery;  the  banker  ought  not  to  have  paid 
a  forged  check;  therefore  he  ought  to  lose.  But  although  the 
check  was  forged,  yet  if  the  customer  was  estopped  from  so 
saying,  the  result  will  be  otherwise.  And  he  ought  to  have 
been  estopped.  The  check  was  represented  to  be  the  genuine 
order  of  the  customer,  and  the  customer  having  through  negli- 
gence assisted  the  misrepresentation  (provided  an  opportunity 

1  6  Ad.  &  E.  4G9.  by  many  otlier  judges.    See  per  Keat- 

^That  estoppel   is  the   true  ratio  ing  and  Williams.  JJ..  in   Re  Swan, 

decidendi  is  affirmed  by  Lord  Cran-  7  C.  B.  N.  S.  441,  446;  30  L.  J.  C.  P. 

worth  in  Bank  of  Ireland  v.  Evans  117,  lai;  per  Cleasby,  B.,  in  Halifax 

(1855),  5  H.  L.  C.  413;  and  Erie,  C.  J.,  v.  Wheelwright  (1875),  L.  R.  10  Ex. 

in  Re  Swan  (1859),  7  C.  B.  N.  S.  433;  193;  44  L.  J.  Ex.  136;  per  Lopes,  J.,  in 

30  L,  J.  C.  P.  113;  distinctly  denied  Scholfield  v.  Londesborough  (1895),  1 

by  Cockburn,  C.  J.,  in  Swan  v.  N.  B.  Q.  B.  546;  04  L.  J.  Q.  B.  303;  per  Cole- 

A.  (1863),  2  H.  &  C.  189;  33  L.  J.  Ex.  ridge,   C.   J.,   in    Arnold   v.  Cheque 

279  (but   put   upon  a  ground   quite  Bank  (1876),  1  C.  P,  D.  586;  45  L.  J. 

consistent  with  estoppel.     See  chap-  G.  P.  565. 
ter  XIV);  and  doubted  and  debated 
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for  it)  ought  to  be  estopped.     All  the  judges  (as  has  been  said) 
refer  to  negligence,  and  two  of  them  ])articularize  it  as  follows: 

Best.  C.  J.:  "  7>h)  vincli.  opportunity  was  tliiis  given  to  the  clerk  to  clTect 
the  alteration  of  tlie  cliec-lc" 

Burroii<z:lis,  J.:  "She  saw  the  check  in  question  filled  up  in  an  unusual 
manner,  hotli  as  to  tlu?  fi<riires  and  in  the  body;  and  she  i:,i\.\-e  it  in  tliat 
state  to  her  husband's  clerk  to  get  changed,  tlius  affording  }iim  an  oppor- 
tunity to  effect  the  fraud." 

It  is  useless,  however,  to  say  that  "too  much  opportunity" 
for  fraud  was  given  unless  there  is  some  duty  not  to  give  "too 
much  opportunity."^  And  we  may,  therefore,  say  that  neglect 
of  duty,  by  atfoi-ding  opportunity  for  fraud,  was  the  ground  of 
the  decision.  If  so,  it  is  but  the  work  of  translation  to  couch 
the  same  idea  in  the  language  of  estoppel:  The  clerk  repre- 
sented the  check  to  be  genuine;  the  banker,  upon  the  faith  of 
that  representation,  changed  his  position  (paid  the  money);  the 
misrepresenter  and  those  who  assisted  him  are  estopped  from 
denying  the  truth  of  the  representation;  the  drawer  havi.ig 
given  "too  much  opportunity  ...  to  the  clerk  to  effect 
the  alteration  of  the  check  "  assisted  the  fraud;  and  he  is,  there- 
fore, estopped. 

If  we  are  wrong  in  so  saying  we  may  at  least  quote  the  testi- 
mony of  Baron  Parke,  who  was  one  of  the  judges  engaged  in 
the  case,  and  who  afterwards  sitting  in  the  House  of  Lords 
said :  ^ 

"It  was  held  to  have  been  the  fault  of  the  drawer  of  the  check  that  he 
misled  the  banker  .  .  .  by  w-ant  of  proper  caution  in  the  mode  of  draw- 
ing  tiie  check,  which  admitted  of  easy  interpolation,  and  consequently 
that  the  drawer,  having  thus  caused  the  banker  to  pay  a  forged  check,  by 
his  own  neglect  in  the  mode  of  drawing  the  check  itself,  could  not  corn- 
plain  of  the  jjaynient." 

Preclusion  from  assertion  of  rights  is  estoppel. 

SCHOLFIELD    V.    LoNDESBOROUGH. 

The  reasons  which,  in  ScJiolJield  v.  Londeshoroxigh,  led  to  a 
contrary  conclusion  in  the  case  of  an  acceptance  may  be  sum- 
marized as  follows: 

(1)  Young  V.  Grote  was  the  case  of  a  check,  not  of  a  bill. 

'The  last  English  case  on  the  sub-  by  negligence  and  estoppel  by  niis- 

ject  declares  that  Young  v.  Grote  representation,   not  observing   that 

cannot  be  supported  upon  the  ground  negligence  can  be  a  factor  in  estop- 

of  negligence.     Union  Credit  Bank  pel  only  whore  tliere  is  representa- 

V.  Mersey  Docks  (1899),  3  Q.  B.  '^O.");  tion.     See  ch.  IX. 

68  L.  J.  Q.  B.  843.     The  court,  how-  -Bank  of  Ireland  v.  Evans  (1855), 

ever,  distinguishes  between  estoppel  5  H.  L.  C.  389. 
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(2)  Bills  are  drawn  not  by  an  acceptor  but  by  the  drawer. 
The  acceptor  i?,  therefore,  not  responsible  for  the  form  of  the 
bill;  and  it  "might  lead  to  many  complications"  were  duty  as 
to  its  form  to  be  placed  upon  him. 

(3)  "Protection  against  forgery  is  not  the  vigilance  of  par- 
ties .  .  .  but  the  law  of  the  land."  The  general  spirit  of 
the  law  is  opposed  to  individual  responsibility  for  the  crimes  of 
others  —  egoism  is  the  rule,  not  altruism. 

(4)  It  is  impossible  to  posit  a  duty  not  "to  facilitate  fraud." 

(5)  The  cause  of  the  mishap  was  not  the  carelessness  of  the 
acceptor  but  the  forgery  of  the  drawer. 

The  first  and  second  of  these  reasons  would  almost  certainly 
not  have  been  thought  by  themselves  to  have  been  sufficient 
for  the  decision.  The  first  is  rather  a  ground  for  distiniruish- 
ing  Young  v.  Grate  than  for  supporting  the  case  in  hand;  and 
the  second  has,  palpably,  not  sufficient  strength  to  overcome  the 
effect  of  a  contrary  view  u|)on  the  remaining  points.  They 
may  therefore  be  passed  with  a  few  words.  The  fifth  ground 
will  be  discussed  in  a  subsequent  chapter.* 

I.  Distinction  Between  Checks  and  Bills. 

Distinguishing  between  a  check  and  a  bilP  Lord  "Watson 
said :  * 

"The  duty  of  the  customer  arises  directly  out  of  the  contractual  rela- 
tion existing  at  the  time  between  him  and  the  banker,  vvlio  is  his  manda- 
tory. Tliere  is  no  such  connection  between  the  drawer  or  acceptor,  and 
possible  future  indorsees,  of  a  bill  of  exchange." 

And  Lord  Shand  said :  * 

"Tlie  c.ise  of  Young  v.  Grote,  between  a  banker  and  his  customer,  was 
one  in  which  there  was  the  rehition  of  parties  contracting  with  each  otiier." 

In  Other  words,  the  contract  between  a  banker  and  his  cus- 
tomer may  imply  a  promise  on  the  part  of  the  latter  to  use 
reasonable  care  not  to  give  opportunity  for  fraudulent  manipu- 
lation of  his  checks;  whereas  there  is  no  contract  (and  cannot 
very  well  be)  between  an  acceptor  and  a  future  indorsee  to  the 
effect  that  he  has  already  taken  such  precaution. 

J  Ch.  IX.  sScholfield  v.Londesborough(1896), 

2" A  check  is  a  bill  of  exchange  A.  C.  537;  65  L.  J.  Q.  B.  GOl 

drawn  on  a  banker,  payable  on  de-  ^(iggG)  A.  C.  548;  Co  L.  J.  Q.  B.  (309. 

mand,"    Tlie  Bills  of  Excliange  Act,  And  see  also  Lord  Macnaghten  (1896), 

45  and  46  Vic.  (Imp.),  ch.  61,  ^  73;  53  A.  C.  545;  65  L.  J.  Q.  B.  608. 

Vic.  (Can.),  ch.  33,  §  72. 


DISIiEGAKD    OF    SOME    DUTY.  47 

But  if  estoppel  by  assisted  misrepresentation  be  the  true  raiio 
decidendi  of  the  check  case,  all  questions  of  contract  are  irrel- 
evant. If  an  owner  of  property  stand  by  and  sec  it  sold  to  an- 
other he  is  estopped,  not  because  of  any  contract  between  hira 
and  the  true  purchaser,  but  because, 

"When  I  saw  the  mistake  into  which  lie  had  fallen  it  was  my  dut\j  to 
speak."' 1 

"lie  has  conducted  himself  so  as  to  give  rise  to  the  belief  of  a  fact  un- 
true." 2  • 

The  question,  then,  is  whether  there  can  be  any  dut}',  aj'tart 
from  contract,  not  to  afford  "too  much  opportunity"  to  com- 
mit a  fi'aud.  If  there  is,  it  is  immaterial  that  there  was  no 
contract.  The  point  then  is  included  in  the  large  question  of 
existence  of  duty. 

II.  AccKPTou  Not  Responsible  for  Form  of  Bill. 

Upon  the  second  point  Lord  Watson  said:' 

"In  many,  if  not  most,  cases  which  occur  in  the  course  of  business,  the 
bill  is  written  out  by  tlie  drawer  and  sent  by  him  to  the  accei)tor  who  is 
under  an  obligation  to  sign  it.  Assuming  tiie  ai)pellant's  argument  to  be 
well  founded,  it  would  be  within  tiie  right  of  the  acceptor  to  return  the 
bill  unsigned,  if  it  were  not  drawn  so  as  to  exclude  all  reasonable  possibil- 
ities of  fraud  or  forgery.  The  exercise  of  that  right  might  lead  to  very 
great  complications  in  commercial  transactions," 

Lord  Shand  said  :  * 

"An  acceptor  scrutinizing  a  bill  might  think  it  left  room  for  a  fraudu- 
lent addition  and  might  refuse  acceptance,  to  the  serious  injur_v  of  the 
drawer  residing  at  a  distance  or  abroad,  or  of  a  drawer  who  might  have 
indorsed  tlie  bill  for  value  given  before  acceptance." 

With  deference,  it  may  be  replied  that  the  obligation  of  a 
drawee  cannot  include  that  of  accepting  an  improperly  drawn 
bill.*  But  waiving  that  point,  all  that  has  to  be  insisteil  upon 
is  that  an  acceptor,  when  he  sees  invitation  to  fi-aud  in  the 
form  of  spaces  u])on  the  face  of  the  bill,  should  draw  a  pen- 
mark  through  them.  lie  need  not  return  the  bill,  or  decline 
acceptance;  he  can,  without  altering  the  bill,  remedy  its  defect. 

It  will  be  observed,  too,  that  the  point  in  hand  would  raise 
a  distinction  between  a  bill  and  a  note  with  regard  to  liability 
in  case  of  alteration;  for  if  the  acceptor  of  a  bill  be  not  re- 
sponsible for  its  form,  at  all  events  the  maker  of  a  note  cannot 

1  Ramsden  v.  Dyson  (186G),  L.  R.  1  <(1896)  A.  C.  549;  65  L.  J.  Q.  B.  610. 

H.  L.  140.  And  see  also  per  Lord  Macnaghten, 

•-'Swan  v.  N.  B.  A.  (1862),  7  H.  &  N.  (1896)  A.  C.  546;  65  L.  J.  Q.  B.  60;^. 

657;  31  L.  J.  Ex.  425.  5  American   Water  Works  Co.  v. 

sScholfield  v.  Londesborough,  Venner  (1892),  IS  N.  Y.  Sup.  379. 
(1896)  A.  C.  5:JT;  65  L.  J.  Q.  B.  604. 
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shelter  himself  in  that  way.  It  may  probably  be  assumed  that 
the  ar<rument  in  hand  would  not  be  a  sulHcient  or  satisfactory 
ground  for  upholding  such  a  distinction.  And  it  may  well  be 
asked,  too,  whether  there  is  a  difference  between  a  bill  writ- 
ten by  the  acceptor  himself  and  one  prepared  by  the  drawer? 

III.  No  Duty  to  Guard  Againt  Crime. 

* 

This  may  be  said  to  be  the  principal  ground  of  decision  in 
the  Scholfeld  v.  Londesborough  case.     Lord  Halsbury  said:  ^ 

"I  certainly  concur  with  .  .  .  the  wide  proposition  of  Boviil,  C.  J., 
.  .  .  tiiat  people  are  not  supposed  to  commit  forgery,  and  that  the  pro- 
tection against  forgery  is  not  the  vigilance  of  parties  excluding  the  possi- 
l)ility  of  committing  forgery  but  the  law  of  the  land." 

Lord  Watson  said :  ^ 

"It  is  not  consistent  with  the  general  spirit  of  the  law  to  hold  innocent 
persons  responsible  for  not  taking  measures  to  prevent  the  commission  of 
a  crime  which  they  may  have  no  reason  to  anticipate." 

And  Lord  Macnaghten  said:* 

"The  prevention  of  crime  is,  perhaps,  better  left  to  the  operation  of  the 
criminal  law." 

These  dicta  are  quite  in  line  with  some  previous  judicial 
utterances.     For  example  Brett,  J.,  said  :  * 

"There  is  no  duty  on  any  one  to  suppose  that  those  against  whose  char- 
acter tiiere  is  no  imputation  will  commit  forgery.  To  say  that  there  is 
such  a  duty  is  to  enunciate  a  startling  proposition  which  cannot  be  main- 
tained." 

Fry,  L.  J.,  said  :  * 

"I  do  not  know  of  any  general  rule  which  obliges  you  to  assume  that 
every  pei-son  with  whom  you  are  dealing  is  likely  to  be  a  knave." 

And  Bramwell,  L.  J.,  said:^ 

"Is  it  not  a  rule  that  every  one  has  a  right  to  suppose  that  a  crime  will 
not  be  committed  and  to  act  on  that  belief?  "  Tlie  intervention  of  a  crime 
"undoubtedly  is  a  distinction  and  a  real  distinction." 

Some  dissenting  opinions  in  Scholfield  v.  Londesborough  are 
as  follows: 

Per  Charles,  J.:' 

"It  appears  clear  from  these  cases  that  a  person  who  signs  a  negotiable 
instrument  with  the  intention  that  it  shall   be  delivered  to  a  series  of 

i(189G)  A.  C.  532;   6")   L.  J.  Q.  B.  L.  J.  Q.  B.  842;    Goodman  v.  East- 

601.      And    see   Scollans   v.    Rollins  man  (1828).  4  N.  H.  455;  Worrall  v. 

(1899).  ry.i  N.  E.  R.  863  (Mass.).  Gheen  (1861),  39  Pa.  St.  388;  Collier 

*2(1890)  A.  C.  537;    65   L.  J.  Q.  B.  v.  Miller  (1893).  137  N.  Y.  332;  33  N. 

004.  E.  R.  374. 

3(1896)    A.  C.  544;    65   L.  J.  Q.  B.         5  Union  Bank  v.  Kent  (1888),  39  Ch. 

607.  D.  248;  57  L.  J.  Ch.  1027. 

4Societe  v.  Metropolitan  (1873),  27        "Baxendale  v.  Bennet  (1878),  3  Q. 

L.  T.  N.  S.  858.     And  see  Union  v.  B.  D.  5:30;  47  L.  J.  Q.  B.  626. 
Mersey  Docks  (1899),  2  Q.  B.  205;  68        ^(jgyi)  2  Q.  B.  001;  03  L.  J.  Q.   B. 
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liolrlers  doos  incnr  a  duty  to  those  who  take  the  bill,  note  or  HiPclc  not  to 
be  K"''t.V  of  n('<;li;;rnce  with  reference  to  tlie  form  of  tlie  instruincMit." 

Per  Lopes,  L.  J. : ' 

"It  wouM  be  passinp;  stran<:^e  if  a  |)"rs')n  who  accepts  a  np.<::otiaV)le  in- 
strument, sucli  as  a  bill  of  exc-bani^e,  ant!  who  tlm<  pi-rniits  it  togo  forth  on 
the  credit  of  liis  name,  he  beinj;  tiie  person  primarily  liable  to  ail  subsp- 
(liiftit  holders,  should  not  owe  to  those  subse()uent  holders  tlie  duty  of 
t.-ikinp:  reasonable  care  that  the  document  should  be  so  framed  when  ac- 
cepted .as  not  to  oll'er  obvious  opportunities  for  the  commission  of  crime." 

And  in  support  of  these  o})inions  strong  previous  authority 

may  hu  quotcHl : 

i'er  Bhickburn,  J.:^ 

"The  person  puttinj;;  in  circulation  a  bill  of  exchange  does,  by  the  law 
merchant,  owe  a  duty  to  all  parties  to  the  l)ill  to  take  reasonable  precau- 
tion against  the  possdjility  of  fraudulent  alterations  in  it." 

Per  Eovill,  C.  J.:' 

"  Parties  cannot  prevent  forjrery  beinp;  committed;  they  must  use  rea- 
sonal)le  care  not  to  alford  opportunity  for  it." 

PerCockburn,  C.  J.:* 

"The  mercantile  community  are  as  a  body  honorable  men;  but  experi- 
ence, unfortunately,  tells  us  that  frauds  occasionally  happen  when  they 
mij2;ht  least  lie  exi)ected.  In  the  majority  of  instances  this  occurs,  as  in 
Inis  case,  from  the  carelessness  of  those  concerned  and  the  omission  to 
take  the  precautionary  measures  which  the  regular  course  of  business 
would  prescribe," 

Per  Day,  J. : » 

"Now  it  has  been  said  there  can  be  no  nep^lij^ence  attributable  to  the 
corporators  of  this  boiiy,  because  it  is  not  to  be  assumed  that  any  man  will 
commit  the  grave  ofTense  of  availing  himself  of  opportunities  which  are 
placed  in  his  way  —  that  no  mai  ought  to  be  assumed  to  yield  to  a  tempta- 
tion with  which  he  is  surrounded.  That  sort  of  reasoning  does  not  com- 
mend itself  to  me,  nor  to  my  experience  of  tha  world;  nor,  I  should  think, 
to  the  common  sense  of  men  in  general." 

Per  Wills,  J.: « 

"A  person  whose  negligent  act  has  directly  contributed  to  the  forgery 
must,  as  between  himsi.df  and  the  person  who  has  taken  tiie  forged  instru- 
ment, and  acted  upon  it  to  his  own  detriment  as  a  genuine  one,  bear  the 
loss." 


G"»'3.  See  also  Putnam  v.  Sullivan 
(1880),  4  Mass.  45;  State  v.  Matthews 
(1890),  44  Kan.  590:  L^5  Pac.  R.  3G; 
Atchison  v,  Brassfield  (1893),  51  Kan. 
1G7;  32  Pac.  R.  814.  The  Code  Na- 
poleon has  the  following:  "  1S83. 
Tout  fait  quelconque  de  riionime 
qui  cause  a  autrui  un  dommage, 
oblige  celui,  par  la  faute  duquel  il 
est  arrive,  a  le  reparer.  1383.  Chacun 
est  responsable  du  dommage  qu'il  a 
cause,  non  seulement  par  son  fait, 
mais  encore  par  sa  negligence,  ou 
par  .son  imprudence." 


1(1895)  1  Q.  B.  546;  64  L.  J.  Q.  B. 
30-3. 

•-'Swan  V.  North  British  (1863),  2 
H.  &  C.  183;  32  L.  J.  Ex.  277. 

3Societe  v.  Metropolitan  (1873),  27 
L.  T.  N.  S.  858. 

*  Johnson  v.  Credit  Lyonnais  Co. 
(1877),  3  C.  P.  D.  41 ;  47  L.  J.  C.  P.  241. 

*  Merchants  v.  Bank  of  England 
(1887),  21  Q.  B,  D.  102;  57  L,  J.  Q.  B. 
420. 

«Id.  107,422. 
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Per  Pennsylvania  co'irt:' 

••It  is  the  duty  of  the  maker  of  t!io  note  to  j^uarrl  not  only  liimself  but 
the  public  a,2;ainst  iraud  and  alleiation,  by  refusin!^  to  sign  negotiable 
paper  made  in  sucli  form  as  to  admit  of  fraudulent  practire  upon  them 
witii  ease  and  witliout  ready  detection." 

Crime  and  Any  Other  Fraud . —  The  iirst  step  towards  cor- 
rect appreciation  of  the  point  in  controvers}'  is  to  ascertain 
whether  it  is  correct  to  say  that  there  is  no  di(ference 

"  between  a  fraud  carried  out  by  means  of  a  forgery  (by  means  of  a  crime) 
and  any  otiior  fraud  '"'-  — 

to  ascertain  whether  it  can  be  said  (with  Baron  Brum  well) 

"that  every  one  has  a  right  to  suppose?  that  a  crime  will  not  be  committed, 
and  to  act  on  tiiat  iKdief;"* 

and  at  the  same  time  admit  that  like  security  cannot  be  in- 
duli^ed  with  reference  to  frauds  which  hcve  not  been  declared 
to  be  criminal. 

In  the  first  place  it  is  quite  clear  that  no  one  deems  it  pru- 
dent "  to  act  on  the  belief  that  a  crime  will  not  be  committed  " 
when  the  risk  is  his  own.  Houses  are  locked  at  night  purely 
because  one's  right  to  trust  everybody  and  to  act  upon  that 
trust  would  probably  induce  theft.  Portable  valuables  are  care- 
fully guarded  for  the  same  reason;  and  the  notion  is  general 
that  money  is  safest  in  a  tightly-buttoned  pocket. 

Every  one  protects  himself  by  appropriate  measures  of  pru- 
dence against  crimes  as  well  as  against  frauds.  Can  there  be 
any  distinction  between  them  with  reference  to  our  duty  to  our 
neighbors?  The  elTect  of  an  aflli-mative  answer  is  that  although 
every  one  must  exercise  "an  appropriate  measure  of  prudence" 
not  to  afford  an  opportunity  for  fraud  at  the  expense  of  third 
persons,  yet  that  no  prudence  at  all  is  necessary  where  the 
fraud  can  only  be  accomplished  through  crime.  In  other 
words,  "  while  every  one  has  a  right  to  suppose  that  a  crime 
will  not  be  committed,  and  to  act  upon  that  belief,"  no  one 
has  a  right  to  assume  that  Si fraud  will  not  be  committed,  and 
to  act  upon  that  belief. 

Were  the  distincti(^n  well  founded  there  would  be  this  some- 
what curious  result,  that  alterations  in  the  criminal  law  would 
entail  changes  in  the  duty  of  carefulness  as  to  the  interests  of 
others.     As  against  certain  frauds  we  must  take  reasonable 

1  Zimmerman  V.  Rote  (1874).  T.")  Pa.        2Ri,aw   v.  Port   Philip    (1884),   13 
St.   191.     And   see    Drown   v.    liecd     Q.  B.  D.  109;  53  L.  J.  Q.  B.  373. 
(1ST5),  70  Pa.  St.  ;;70.  '^  Ante,  p.  48.  ■ 
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precautions  in  the  interests  of  our  neighbors;  but  shouM  ])ar- 
liament  attach  penalties  to  such  fiauds  then  we  may  altogether 
cease  to  take  caie!  We  woukl  esca])e  not  because  we  had  not 
been  negligent,  and  the  cause  of  the  mischief;  and  not  even  be- 
cause another  remcd\'  is  supplied;  but  because  the  defrauder,  if 
caught,  must  go  to  gaol. 

Test  6'<2s<?5.— Perhaps  the  best  way  to  deal  with  this  question 
is  to  put  a  few  cases,  observing  whether  the  presence  or  absoiice 
of  "  an  appropriate  measure  of  prudence  "  ought  to  depend  \\\n)\\ 
the  presence  or  absence  of  crime. 

Young  V.  Grote,iis  has  already  been  said,^  is  allowed  to  stand 
as  law  if  its  doctrine  bo  confined  to  checks.  In  other  words, 
the  drawer  of  a  check  must  not  (at  his  own  peril)  leave  tempting 
sjiaces  in  it  which  may  be  criminally  made  use  of  to  increase 
its  amount.  But  to  so  say  is  to  reverse  the  dictum  that  "every 
one  has  a  right  to  suppose  that  a  crime  will  not  be  committed, 
and  to  act  on  that  belief.'" 

A  clerk  stole  an  acceptance  inclosed  in  an  envelope  from  the 
ofKce  letter-box  of  his  employer,  in  which  it  had  been  placed 
for  mailing;  forged  an  indorsement,  and  passed  the  bill.  The 
acceptor  was  not  estopped.^  Suppose  that  the  acceptance  be- 
fore it  was  stolen  had  been  indorsed  in  blank,  the  result  would 
have  been  otherwise.  Here  again  the  dictum  is  falsified,  and 
this  tim(^  with  reference  to  a  bill  of  exchange.  Coleridgi^,  C.  J., 
in  the  case  just  referred  to  said: 

"There  could  be  no  nep;li;:;ence  in  relyinp;  on  the  honesty  of  th -ir  serv- 
ants in  tiie  discharge  of  their  ordinai'y  duty,  that  of  conveying  lett-M's  to 
tlie  post."'* 

But  as  we  have  seen,  had  the  acceptance  been  transferable 
without  forgery,  and  the  fraud  accomplished  by  mere  larceny, 
the  negligence  would  have  been  very  apparent  aiul  the  acceptor 
would  have  been  liable.  In  such  case  "  an  appropriate  measure 
of  prudence"  (namely,  a  special  indorsement)  wouUl  have  been 
omitted ;  and  the  decision  would  have  been  reversed. 

This  case  is  a  good  example  of  the  point  in  hand,  and  well 

1  Ante,  p.  43.  by  Fry,  L.  J.,  in  Tlu-  Fine  Art  S  'ci^ty 

a  Arnold  v.  The  Cheque  Banlc  (18TG),  v.  Union  Bank  (I8SG).  17  Q.  B.  D.  713. 

1  C.  P.  D.  578.  45  L.  J.  C.  P.  5G-2.     And  56  [..  J.  Q.  B.  70;  and  perhaps  witli 

see  Coates  v.  London  (1879),  41  L.  T.  less  justification  than  in  the  case  in 

5:)3.  the  text,  for  the  document  was  nnich 

8  Much  the  same  remark  was  made  more  readily  transferable. 
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illustrates  the  dictum  of  the  same  learned  judge  in  the  same 
case: 

"A  man  may  be  more  careless  with  regard  to  the  rusto-iy  of  a  thin  jc  that 
can  be  made  available  only  by  means  of  a  forgery  than  if  by  mere  larceny."* 

But  observe  that  the  distinction  here  made  is  between  crimes 
of  different  classes,  and  not  between  crime  and  fraud.  Larceny 
is  more  common,  more  easily  accomplished,  than  forgery; 
therefore  (the  learned  judge  would  argue)  more  care  must  be 
taken  to  guard  against  the  one  than  against  the  other.  There 
must  be  "an  appropriate  measure  of  prudence." 

The  reasonableness  of  this  may  at  once  be  seen  if  we  note 
the  diffef^nce  between  filling  out  a  note  but  not  signing  it,  on 
the  one  hand,  and  signing  a  blank  note  but  not  filling  it  out, 
on  the  other.  Xeither  document  can  be  used  without  forgery.' 
In  the  latter  case,  however,  the  maker  may  very  well  be  liable;  - 
while  in  the  former  he  cannot.  The  distinction  here  is  not  be- 
tween crime  and  fraud,  nor  yet  between  crimes  of  different 
degree,  but  proceeds  upon  the  duty  to  "order  his  precaution 
by  the  measure  of  what  appears  likely  in  the  known  course  of 
things." 

There  are  many  other  cases  in  which  a  man  ma\'  suffer,  if  he 
act  upon  his  "  right  to  suppose  that  a  crime  will  not  be  com- 
mitted." For  example,  believing  in  another's  honesty  he  may 
lend  him  a  horse,  and  find  that  the  animal  has  been  sold  in 
market  overt;  believing  in  a  broker's  honesty  he  may  intrust 
him  with  blank  transfers  of  shares  to  be  used  only  upon  instruc- 
tions, and  find  that  the  trust  has  been  violated  and  the  shares 
appropriated;  believing  in  a  solicitors  honesty  he  may  execute 
a  document  which  has  an  effect  quite  different  from  that  rep- 
resented to  him,  and  nevertheless  he  is  bound  by  it  in  favor  of 
a  third  person  to  whom  it  has  been  transferred;  a  company  be- 
lieving in  its  secretary's  honesty  may  give  him  authority  to 
issue  certificates  of  shares  and  guarantee  the  genuineness  of  the 
signatures  to  the  certificates,  and  find  that  he  has  forged  the 
necessary  names  and  issued  a  certificate  for  his  own  benefit;' 
in  short,  a  man  believing  in  another's  honesty  may  permit  the 

1  For  it  is  not  only  forgery  to  sign        2  gee  ch.  XXV, 
a  name  to  a  document,  but  also  to        3 Shaw  v.  Port  Philip  (1884),  13  Q. 
write  a  document  over  a  name.  R^jr.     B.  D.  103;  53  L.  J.  Q.  B.  369. 
V.  Wilson  (184>j),  17  L.  J.  M.  C.  H2; 
byles  on  Bills  (15th  ed.),  342,  ft 
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alone.  Both  cases  are  therefore  the  same  in  tliis,  tluit  the  un- 
authorized act  was  the  act  of  a  stranger.  They  are  also  alike 
in  this,  that  being  unauthorizad  the  mortgiL^ee  could  not  pos- 
sibly be  bound  by  the  act  done  in  his  name.  The  question  there- 
fore is  simply  whether,  although  the  mortgagee  is  not  bound, 
yet  he  is  lor  some  reason  estoi)ped  from  so  saying. 

Now  observe  that  ostensible  agency  is  out  of  the  question  in 
both  cases,  for  there  was  no  appearance  of  agency  of  any  Icind 
in  either  of  them.  When  the  orders  were  taken  to  the  dock 
company  they  were  complete,  and  apj)eared  to  have  been  ex- 
ecuted in  their  perfected  form.  The  company  could  not  say 
that  they  relied  upon  the  appearance  of  authority  to  fill  up  the 
blanks  —  they  knew  nothing  of  blanks,  and  nothing  of  agency. 

The  appearance  to  the  dock  company,  in  both  cases,  was  that 
of  ownership  and  not  agency;  and  the  only  question  therefore 
is  whether  the  mortgagee  can  be  said  to  have  been  responsible 
for  such  appearance — whether  he  exercised  "an  appropriate 
measure  of  prudence."  This  brings  us  sharply  to  the  point: 
Has  "every  one  a  right  to  suppose  that  a  crime  will  not  be 
committed,  and  to  act  on  that  belief?"  If  so  the  decision  with 
reference  to  both  delivery  orders  ought  to  have  been  the  same  — 
that  is,  in  favor  of  the  mortgagee.  And  if  such  a  right  cannot 
be  predicated  in  all  cases,  are  we  to  distinguish  upon  the  ground 
that  the  forger  in  one  of  them  had  power  to  do  something 
other  than  what  he  did;  and  in  the  other  had  power  to  do 
nothing?  Or  are  we  not  rather  to  say  that  forgery,  when  made 
easy  and  tempting,  is  not  a  wild  improbability;  that  the  rule 
of  "an  appropriate  measure  of  prudence"  requires  that  "a  per- 
son whose  negligent  act  has  directly  contributed  to  the  forgery 
must  bear  the  loss;"  and  that  there  was  the  same  imprudence 
in  the  one  case  as  in  the  other;  for  in  both  a  s[)ace  was  left  in 
which  the  description  of  the  unreleased  goods  could  easily  be 
filled  in.  If  a  vendor  of  land  were  to  execute  a  conveyance  in 
which  a  blank  half-page  foHowed  the  parcels,  it  would  hardly 
be  fair  of  him  to  attempt  to  throw  upon  an  innocent  purchaser 
of  added  property  the  burden  of  a  loss  mainly  attributable  to 
the  opportunity  he  had  afforded  for  fraud. 

Degrees  of  Probability. —  There  are  degrees  of  probability  as 
to  the  commission  of  crime.  V7cre  I  to  leave  money  upon  the 
desk  of  a  publicly  frequented  olllce,  I  might  safely  say  that  it 
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would  be  stolen  witliiu  Jive  iiiiiuito.^;  were  notes  or  bonds  so 
(lispl.iyod,  they  miulit  remain  for  half  an  hour;  but  a  hat-iack 
would  probably  stand  fur  live  yeai-s  in  an  adjoining  lobby  and 
not  be  carried  away. 

There  are  degrees  of  ])i-obal;ility  also  among  frauds  known 
and  uidcnown.  But  it  cannot  be  said  that  there  is  always  more 
chance  of  a  fraud  than  a  crime.  Some  frauds  for  their  accom- 
plishment demand  a  boldness  and  an  ingenuity  that  might  well 
be  thought  to  make  them  much  less  probable  of  attempt  than 
larceny  of  money  or  bills  within  luring  reach,  or  than  forgeiy 
by  the  simple  expedient  of  lilling  up  a  blank  space. 

It  seems,  then,  to  be  impossible  to  sa}'  that  there  is  any  dis- 
tinction between  crimes  and  frauds  as  classes,  with  regartl  to 
the  degree  of  ])ru(U'iice  wliicli  one  must  exercise  to  prevent  in- 
jur)' to  other  })eoi)le.  The  requisite  of  '•  an  api)ropriate  measure 
of  prudence"  j)i-ovides  for  all  (.iistinctions  between  and  among 
them,  and  has  regard  to  the  availability,  ])ortability  and  otiier 
characteristics  of  jiroperty  as  well  as  to  all  other  circumstances 
of  each  particular  case.  It  exacts  the  conduct  of  a  reasonable 
man  guided  "  by  a  reasonable  estimate  of  probabilities." '  It  is 
better  to  leave  each  case  to  be  measured  by  the  standard  of  "  an 
appropriate  measure  of  prudence"  than  to  endeavor  a  jjrio/'i 
to  establish  some  order  of  recjuisite  circumspection. 

The  Frawh  or  Crimes  of  Another. —  The  only  ijuestion,  then, 
seems  to  be  whether  there  is  incumbent  upon  us,  in  business 
affairs,  any  duty  of  care  foi'  the  interests  of  othoi-s?  And  tiie 
answer  to  this  cannot  be  doubted.  Not  only  in  the  various 
depai'tments  of  the  law  already  indicated  is  this  duty  exacted 
under  the  penalty  of  estoj)|)el,  but  it  may  be  said  that  the  whole 
law  of  estoppel  by  assisted  misrepresentation  is  foundetl  upon 
it,  and  that  nine-tenths  of  the  cases  dealt  with  in  this  w  orlc  ai-e 
unsup|)ortable  without  it. 

Above  Views  Supported. —  Some  suppoi-t  for  the  views  hei'e 
ailvocated  may  be  found  even  in  the  judgments  under  criticism. 
For  example.  Lord  Ilalsbury,  in  refeiring  to  the  check  case 
{Yoang  v.  Grote),  said:'- 

'•If,  to  use  Lord  Cranworth's  phraseology,  tlie  onstoinor  by  any  act  of 
his  has  induced  the  banker  to  act  upon  tlie  dOcnni^nt  !>y  his  act  or  iic^Ht'ct 
of  some  act  usual  in  tlie  course  ol  (.lealing  bLtwoL-n  tliem,  it  is  tjuite  iiitel- 

•  Union  v.  Mersey  Docks  (1803),  2  ^Scholfield  v.  Londesbor(Ui.:,'h 
Q.  B.  •Z\)'r,  GS  L.  J.  Q.  B.  SiZ.  (l^OJ),  A.  C.  o2J;  G.-)  L.  J.  Q.  B.  O'J?. 
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li?:ible  that  lie  fthoitkl  not  be  permitted  to  Ret  up  his  own  aet  or  negjeet  to  tlie 
prejudice  of  the  banker  whoiii  he  Juis  mialcd  or  by  neglect  permitted  to  be 
misled,'" 

And  may  it  not  be  said  that  if  an  accei)tor  "by  any  act  of 
his  has  induced"  a  transferee  in  due  course  "to  act  upon  the 
ihjcument  by  his  act  or  neglect  of  some  act  usual  in  the  course 
of  dealing  between"  merchants,  "it  is  quite  intelligible  that  he 
should  not  be  permitted  to  set  up  his  own  act  or  neglect  to  the 
prejudice  of  the"  transferee,  "whom  he  has  thus  misled  or  by 
neglect  permitted  to  be  misled  ? "  The  i)rinciple  is  the  same.  In 
both  cases  a  party  to  a  negotiable  instrument  is  guilty  of  the 
neglect  of  "some  act  usual  in  the  course  of  dealing"'  (whether 
"  between  them  "  as  indh'iduals  or  as  members  of  the  public  is 
immaterial);''^  in  both  that  neglect  has  been  taken  advantage 
of  by  another  person  who  "has  induced  the  banker  (or  trans- 
feree) to  act  upon  the  document;"  in  both,  therefore,  there  ought 
to  be  estoppel. 

Further  support  may  also  be  obtained  from  the  law  with 
reference  to  blanks  wilfully  left  in  a  negotiable  instrument, 
as  distinguished  from  spaces  carelessly  left  there.  In  the  chap- 
ter on  "Execution  of  Documents"'  it  is  shown  that  if  an  ac- 
ceptance be  intrusted  to  another,  with  authority  lo  fill  it  up 
for  £100,  and  he  fraudulently  insert  £500,  and  the  bill  come 
to  the  hands  of  a  transferee  in  due  course  in  complete  form, 
the  ground  of  the  acceptor's  liability  is  estoppel.  The  estoppel 
results  from  the  representation  made  by  the  negotiator  U) 
the  transferee  that  the  bill  was  the  real,  completed  obliga- 
tion of  the  acceptor,  and  the  acceptor  is  estopped  by  such  mis- 
representation (although  not  his)  because  he  assisted  it,  pro- 
vided an  opportunity  for  it,  did  that  which  was  necessary  to 
make  it  credible. 

The  acceptor's  liability  in  such  a  case  is  undisputed;  and  the 
only  possibility  of  distinction  between  it  and  the  case  under 
discussion  is  that  in  the  one  (when  blanks  left)  opportunity  for 
fraud  was  wilfully  given,  whereas  in  the  other  (when  spaces 
left)  it  was  carelessly  supplied.  In  both  there  was  crime;  in 
both  opportunity  was  given  for  the  crime;  in  both  "the  cause 
of  the  mishap  was"  (or  was  not,  as  one  may  choose  to  say) 

lit  in;iy  safely  he  afTirmed  that  ne-  2 s^g  ch.  X. 
gotiablu  instruments  are  not  iisu;illy  ^cij,  XXV. 
drawn  as  was  the  one  in  question. 
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the  forgory,  and  not  the  blanks  or  spaces;  in  both  there  on'^ht' 
or  ought  not  to  be  estoppel. 

An  ucceptor  may  then  be  liable  akhough  a  forgery  has  in- 
tervened; and  the  only  question  is:  Should  he  be  liable  if  he 
have,  with  careless  indifference  to  the  interests  of  others,  sup- 
plied "too  much  opportunity"  for  the  fraud  —  if  he  have  ni^t 
used  "reasonable  care  not  to  afford  ojijiortunity  for  it."  iJoar- 
ingin  mind  the  general  jirinciple  of  social  life,  that  every  one  "  is 
required  to  use  due  diligence  to  avoid  causing  liarm  to  others," 
it  is  submitted  that  the  answer  ought  to  be  in  tjc  allinnative. 

IV.    iMrOSSIBILlTY    OF    A    RuLE    NoT   TO    FACII.rrATE    FkaII). 

Lord  Justice  Kigby,  as  to  the  possibility  of  framing  a  rule 
as  to  facilities  for  fraud,  said:^ 

"I  i>:iss  from  the  question  of  negliKPnce  to  consider  tlie  flut}-  that  is  set 
up.  Tlie  iluty  as  fornuihited  is  one  nut,  i)i  accejitiiKj  the  bill,  to  Jacilitate 
fntiiil.  This  is  a  ditiieult  proposition  to  deal  witii.  What  is  a  duty  not  to 
facilitate  fraud?  If  sucii  a  duty  exists  it  must,  of  necessity,  be  limited  to 
a  duty  not  to  facilitate  a  particular  kind  of  fraud.  To  illustrate  my  niean- 
inf,^  1  may  point  out  that  any  one  who  accepts  a  i>ill  paj-ahle  to  order  do  's. 
in  one  si'use.an  act  which  facilitates  fraud:  for  anyone  into  whose  hands 
the  hill  may  Kt't  can  commit  a  forgery  in  regard  to  indorsements.  There 
is  no  great  diliiculty  in  so  doing,  and  1  do  not  see.  if  the  duty  as  formulated 
exists  to  its  full  extent,  why  it  sliould  not  ajiply  to  the  case  I  have  sug- 
gested." 

And  Lord  Halsbury  added:' 

"I  cannot  myself  understand  wliy  the  particular  form  of  fraud  adopted 
in  this  case  should  have  any  dilVer^Mit  operation  in  giving  validity  to  a 
forged  instrument,  rather  than  oLlier  forms  of  fraud  to  which  instruments 
are  suhject." 

A  good  rule  may  easily  be  spoiled  by  stating  it  too  broadly. 
It  is  a  good  rule  that  a  driver  of  horses  must  use  reasonable 
care  to  avoid  killing  ])eople.  But  changing  it  to  a  declaration 
that  no  one  shall  endanger  life  would  be  to  invite  the  criticisms 
that  that  would  be  "a  dithcult  pro|)osition  to  deal  with,"  and 
that,  if  any  one  drove  a  horse  at  all,  he  did,  "in  one  sen.se,  an 
act  which  "  endangered  life.  And  in  much  the  same  way  a 
ride  that  an  acceptor  of  a  negotiable  instrument  iriust  "  take 
reasonable  care  that  the  di)Cu;nont  should  l)e  so  framed  .  . 
as  not  to  offer  ohoioas  oppoHunltics  for  the  commission  of 
crime"  will  undoubtedly  become  much  more  vidneral)le  if  ex- 
]>ressed  as  "a  duty  not  to  facilitate  frautl."     Such  a  form  of  it 

'Van  Duzen  v.  Howe  (1800),  21  -'Scholfield  v.  Londesborough 
N.  Y.  5ol.  (IS!).")).  1  Q.  B.  o.-il^.  64  L.  J.  Q.  B.  293. 

3  Id.  (Ib'JU),  A.  C.  D21 ;  G5  L.  J.  Q.  B.  j'ja. 
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almost  forces  the  remark  that,  if  so,  no  one  miist  accept  a  bill 
at  all;  an  observation  Avhich  is  quite  inapplicable  to  the  rule  as 
more  carefully  framed. 

Because  the  law  does  not  prohibit  the  use  of  the  streets,  or 
the  making  and  circulation  of  negotiable  instruments,  it  does 
not  necessarily  follow  that  it  must  altogether  refrain  from  pro- 
pounding regulations  for  the  conduct  of  persons  using  or  mak- 
ing them.     It  is  true,  no  doubt,  that 

"It  is  impossible  to  carry  on  the  common  affairs  of  life  without  doins  va- 
rious tilings  which  are  more  or  less  likely  to  cause  loss  or  inconvenience 
to  otliers,  or  even  which  obviously  tend  that  way;  and  this  in  such  a  man- 
ner that  tl^eir  tendency  cannot  be  remedied  by  any  means  sliurt  of  not 
acting  at  all."^ 

But  although  true,  it  is  not  a  very  convincing  argument 
against  the  validity  of  a  declaration  that 

"Tlie  law  of  negligence  enforces  the  duty  of  fellow-citizens  to  observe  in 
varying  circumstances  an  appropriate  measure  of  [irudence  to  avoid  caus- 
ing harm  to  another." - 

Nor  is  it  a  satisfactory  reply  to  the  remark  of  Lopes,  L,  J,, 
in  an  earlier  stage  of  the  Scholfield  v.  Lomleshoroiujh  case:'' 

"  It  would  be  passing  strange  if  a  person  who  accepts  a  negotiable  instru- 
ment, such  as  a  bill  of  exchange,  and  who  thus  pin-mits  it  to  go  forth  on 
the  credit  of  his  name,  he  being  the  person  primarily  lialjle  to  all  subse- 
quent holders,  should  not  owe  to  those  subsequent  holders  the  duty  of  tak- 
ing' reasonable  care  that  the  document  should  be  so  framed  when  accepted 
as'not  to  offer  obvious  opportunities  for  the  commission  of  a  crime." 

As  to  highways,  the  rule  is  that 

"For  the  convenience  of  mankind  in  carrying  on  the  affairs  of  life,  people 
as  tliey  go  along  roads  must  expect  or  put  up  with  such  miscliief  as  rea- 
sonable care  oittlie  ])art  of  others  cannot  avoid." ■^ 

And  in  the  ways  of  commerce  may  it  not  bo  said  with  Bo- 
vill,  C.  J.,  in  a  case  of  the  class  in  hand :  ^ 

"Parties  cannot  prevent  forgery  being  committed;  they  must  use  rea- 
sonable care  not  to  ajjord  opportunities  for  it." 

A<min  in  the  law  of  torts  the  rule  is  undoubted  that 

"A  man  who  orders  a  work  to  be  executed,  from  which  in  the  natural 
course  of  tilings  injurious  consequences  to  his  neighbor  must  be  expected 
to  arise,  unb-ss  means  are  adopted  by  which  such  cons.-quences  may  be  jire- 
vented,  is  bound  to  see  to  the  doing  of  that  which  is  necessary  to  prevent 
the  mischief."'' 

And  was  not  Cockburn,  C,  J,,  undoubtedly  right  when  he 

said : 

"The  mercantile  community  are  as  a  body  honorable  men;  but  expe- 
rience unfortunately  tells  us  that  frauds  occasionally  happen  when  they 

1  Pollock  on  Torts  (fjth  ed.),  141,         Mather  (1875),  L,   R,   10  Ex,  207;  44 

2  Id.  22.  L-  J-  Ex.  170. 

3(1895)  1  Q.  B.  546;  04  L.  J.  Q.  B.  ^Societe  v.  Metropolitan  (1873).  27 
09-5.  L.  T.  N.  S.  854. 

4  Per  BramwcU,  B.,  in  Holmes  v.        «  Per  Cockburn,  C.  J.,  in  Bower  v. 
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miglit  lenpt  be  expoftod.  In  tlio  majority  of  instanros  this  orctirs.  as  in 
tills  case,  from  carelessiu'ss  of  tiiosc  (.oiic-cnu-il,  ami  tiie  omission  to  lake 
t!ie  ])rec-autioi)ary  measures  wliitii  the  regular  course  of  business  would 
prescribe." ' 

There  is,  surely,  no  more  dilliculty  in  applying  this  rule  of 
reasonable  care  lo  the  form  of  negotiable  instruments  than 
to  the  execution  of  them,-  or  to  the  multitudinous  incidents  of 
every-day  physical  life. 

2'est  Cases. —  Those  who  supjiort  the  view  that 
"everyone  has  a  ri;j;ht  to  suppose  that  a  crime  will  not  be  committed, 
and  to  act  on  that  belief," * 

require  some  courage  to  maintain  it  under  all  circumstances. 
For  example,  suppose  that  to  a  bill  for  £5,000  written  in  ink, 
some  material  condition  is  addeci  as  a  fo(jt-note  in  ligjjt  lead 
pencil;  the  acceptor  is  struck  with  the  facility  oifercd  to  fraud, 
but  nevertheless  accei)ts;  and  the  drawer  at  once  rubs  out  the 
foot-note  and  jiasses  the  bill.  Or  sui)nose  that  the  condition 
is  written  in  ink,  but  upon  a  wide  margin  which  raa\'-  be  readily 
cut  off  without  affording  the  slightest  appearance  of  alteration. 
Such  cases  are  of  frequent  occurrence  in  the  United  States. 
Unfortunately,  however,  there  is  much  disagreement  as  to  the 
law,  and  judges  and  text-writers  can  be  cited  upon  both  sides 
of  the  question.     Mr.  Bigelow  allirnis  that 

-It  mav  be  safely  stated  that  in  i)rinc-ipli\  and  by  the  weight  of  au- 
thority, a  material  alteration  .  .  .  in  a  note,  bill  orchecl:.  ilelivered  as 
a  complete  instrument,  by  writing  or  printing  words  in  a  blank  space  de- 
stroys the  instrument,  so  that  no  acticm  can  be  maintained  against  the 
maker  or  drawer  or  other  non-consenting  parties,  even  by  a  bona  fide 
holder  for  value."'' 

"Marginal  terms  which  are  intended  to  be  part  of  the  written  contract 
are  treated  by  the  better  authorities  as  inseparable  from  the  main  writing 
to  which  tile  signature  IS  given.  .  .  .  Accordingly  to  remove  such  terms 
by  cutting  tiiem  olT,  or  in  any  other  way,  without  consent,  will  be  fatal."* 

Mr.  Daniel,  on  the  other  hand  (more  reasonably,  as  the 
present  writer  thinks),  declares  the  law  in  this  way: 

"There  is  a  general  principle  wdiich  pervades  the  universal  law  mer- 
chant respec-ting  alterations  (which  when  they  are  material  will,  as  we 
have  seen.  viti;ite  tlie  bill  or  note  even  in  the  hands  of  a  bona  fide  holder 
without  notic-e);  a  principle  necessary  to  the  protection  of  the  innocent 
and  prudent  from  the  negligence  and  fraud  of  others.  That  is,  that  when 
the  drawer  of  t'ne  bdl  or  maker  of  tiie  note  has  himself,  by  careless  e.\ecu- 
tion  of  the  instrument,  left  room  for  any  alteration  to  be  maiie,  either  by 
insertion  or  era>ure,  without  defacing  it  orexcitmg  the  suspicionsof  a  care- 
ful man,  he  will  bj  liable  upon  it  to  any  bona  fide  holder  witliout  notice, 

Peate  (18TG).  I  Q.  B.  D.  :J'2G:  4.")  I..  J.  i  Ante,  p.  -19. 

Q.  B.  44(5.     See  Hughes  v.  Percival  2  As  to  which  see  ch.  XXIV. 

(18S:;),  S  App.  Cas.  44:5;  52  L.  J.  Q.  B.  »  Ante,  p.  48. 

719;    Black    v.    Christchurch   (lb94).  •«  On  Bills  and  Notes,  192. 

A.  C.  48;  iiSLu  J.  P.  C.  32.  *  Id.  194. 
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wlien  the  opportunity  which  he  has  afforded  has  been  embraced,  and  the 
instiuiiient  tilltnl  up'with  a  larger  amount  or  different  terms  than  those 
which  it  bore  at  tlie  time  he  sijjjned  it." 

"Tiie  true  priticiple  applicalile  to  such  cases  is  tliat  the  party  who  puts 
the  paper  in  circulation  invites  tlie  public  to  receive  it  of  any  one  liavinp; 
it  in  possession  with  apparent  title,  and  /(c  ?,s  (>.s7f)pj)('fZ  to  urge  aa  actual 
defect  in  that  which  throuy^h  his  act  ostensibly  lias  none." 

'•  It  is  the  duty  of  the  maker  of  tlie  note  to  guard  not  only  himself  but 
the  public  against  frauds  and  alterations,  by  refusing  to  sign  negotiable 
paper  made  in  such  a  form  as  to  admit  of  fraudulent  |)ractices  upon  them 
with  ease  and  without  ready  detection." 

••  The  inspection  of  the  paper  itself  furnishes  the  only  criterion  by  which 
a  stranger  to  whom  it  is  olfered  can  test  its  character,  and  when  the  in- 
spection reveals  nothing  to  arouse  the  suspicions  of  a  prudent  man  he 
will  not  be  permitted  to  suffer  when  there  has  been  an  actual  alteration."  i 

Some  cases  no  doubt  may  be  very  close  to  the  line  which 
separates  the  prudent  from  the  imprudent  act.  For  example, 
leaving  a  very  small  space  after  the  word  "eight,"  which  is 
made  use  of  to  insert  the  letter  "y,"  may  to  some  appear  in 
one  lio-ht,  and  to  some  in  another.-  Such  border  cases,  how- 
ever,  embarrassing  as  they  may  be,  are  never  thought  in  other 
branches  of  the  law  to  vitiate  the  rule  which  requires  "an  aj)- 
])ropriate  measure  of  prudence  to  avoid  causing  harm  to  one 
another."  Nor  do  such  ditliculties  render  impossible  the  as- 
sertion of  a  duty  "to  take  reasonable  care  that  a  document 
should  be  so  framed  ...  as  not  to  offer  obvious  opi)ortu- 
nities  for  the  commission  of  crime,"  ^  or  of  a  duty  to  keep  your 
signature  under  your  own  control. 


Hn  favor  of  Mr.  Bigelow's  view 
are:  Swaisland  v.  Davidson  (1882),  3 
Ont.  320;  Holmes  v.  Trumper  (1871), 
2i  Mich.  427;  Benedict  v.  Covvder 
ri872).  49  N.  Y.  396;  Greenfield  v. 
Stowell  (1877),  123  Mass.  198;  Knox- 
ville  Bank  v.  Clark  (1879),  51  Iowa, 
209,  1  N.  W.  R.  491;  Fordyce  v.  Kos- 
minski  (1887).  49  Ark.  40.  3  S.  W.  R. 
892;  Columbia  v.  Cornell  (1888),  1:50 
U.  S.  G.V);  Burrows  v.  Klunk  (1889), 
7J  Md.  4r,l,  17  Atl.  R.  o78;  Simmons 
v.  Atkinson  (1892),  G9  Miss.  8(J2,  12  S. 
R.  263;  Exchange  Bank  v.  Bank 
(1893),  7  C.  C.  A.  111.  58  Fed.  R.  140; 
Searles  v.  Seipp  (1895).  6  S.  D.  472;  61 
N.  W.  R.  804;  Walsh  v.  Hunt  (1898), 
120  Cal.  46,  53  Pac.  R.  115.  Upon 
the  other  hand  Mr.  Daniel's  lan- 
guage: "  It  is  the  duty  of  the  maker 
of  the  note  to  guard  not  only  him- 
self but  the   public  against   fraud 


and  alterations,  by  refusing  to  sign 
negotiable  paper  made  in  such  a 
form  as  to  admit  of  fraudulent  prac- 
tices upon  them  with  ease  and  with- 
out ready  detection,"  is  to  be  found 
in  Goodman  v.  Eastman  (1828),  4  N. 
H.  455;  Isnard  v.  Torres  (1855).  10  La. 
Ann.  10;i;  Yocum  v.  Smith  (1872),  63 
111.321:  Zimmerman  v.  Rote  (1874), 
75  Pa.  St.  190:  Brown  v.  Reed  (1875), 
79  Pa.  St.  370;  Blaky  v.  Johnson 
(1877),  13  Bush,  197  (K}'.);  Leas  v. 
Walls  (1882),  101  Pa.  St.  57;  Scotland 
v.  O'Connell  (1886),  23  Mo.  App.  165; 
Lowden  v.  National  Bank  (1888),  38 
Kan.  533,  10  Pac.  R.  748;  Weidraan 
v.  Symes  (1899),  79  N.  W.  R.  894. 

^Societe  v.  Metropolitan  (1873).  27 
L.  T.  N.  S.  854;  Leas  v.  Walls  (1882j, 
101  Pa.  St.  57. 

3  Ante,  p.  49. 
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Summary. —  Summarizing  the  result  of  the  argument  relat- 
ing to  Scholjield  v.  LondcHlntronfjh  we  may  say: 

1.  "There  is  no  dilFerence,"  with  reference  to  estoppel,  "be- 
tween a  fraud  can-ii'd  out  l»y  means  of  a  crime  and  any  other 
fraud." 

2.  Admittedly  there  is  a  duty  to  guard  against  fraud. 

3.  There  are  degrees  of  probability  of  fraud,  and  sometimes 
more  likelihood  of  its  perpetration  by  crime  than  by  acts 
which  are  not  criminal. 

4.  And  the  rules  for  all  such  cases  ought  to  be  the  require- 
ment of  "an  apj)ropriate  measure  of  prudence  to  avoid  caus- 
ing harm  to  one  another." 

5.  "  When  one  person  is  b)-  circumstances  placed  in  such  position  with 
regard  to  anotlier  tliat  every  one  of  ordinary  sense  uiio  did  tliink  would 
at  once  recou;nize  tliat  if  he  did  not  use  ordinary  care  and  skill  in  liis  own 
conduct  with  regard  to  tiK)se  circumstances  he  would  cause  danj^er  of  in- 
jury to  the  person  or  jjroperty  of  tlie  other,  a  duty  arises  to  use  ordinary 
care  and  skill  to  avoid  sucli  ilanger."! 

G.  If  an  acceptor  "  by  any  act  of  his  has  induced"  a  trans- 
feree in  due  course  "to  act  upon  the  document,  by  his  act  or 
neglect  of  some  act  usual  in  the  course  of  dealing  between" 
mercha.its,  "it  is  quite  intelligible  that  he  should  not  be  per- 
mitted to  set  up  his  own  act  or  neglect  to  the  prejudice  of  the 
transferee  whom  he  has  thus  misled,  or  by  neglect  permitted 
to  be  misled." 

7.  There  is  a  duty  to  "  take  reasonable  care  that  a  document 
should  be  so  framed  ...  as  not  to  offer  obvious  opportu- 
nities for  the  commission  of  crime." 

Custody  of  Negotiable   Ixsrumexts."' 

Is  there  any  duty  of  circumspection  as  to  the  custody  of  signed 
but  unissued  negotiable  instruments,  or  of  signed  slips  of  paper 
which  mav  readily  be  converted  into  documents  of  that  char- 
acter? Much  reason  will  be  found  in  another  chapter'  for  an 
affirmative  reply.  A  few  considerations  at  this  place  will  be 
useful. 

If  a  land-owner  create  a  magnificent  fish  pond  which  event- 
ually bursts  its  bounds  and  devastates  neighboring  territory, 
he  will  be  liable  if  he  have  failed  to  exercise  that  measure  of 
prudence  which  "a  discreet  and  cautious  person  would  or  ought 

^  Ante  p.  42.  continue  to  use  the  word  "  negoti- 

*  Until  chapter  XXIV  we  must,  in    aole." 
deference   to  current    pliruseology,        3(jii.  XXIV, 
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to  use  if  the  whole  risk  and  l^ss  were  to  be  bis  own."^  And 
mav  it  not  very  well  be  said  with  reference  to  a  signed  bill  left 
in  a  drawer  or  upon  adoskthatthe  signer  has  brought  into 
existence  an  article  of  dangerous  and  ebisive  character,  easily 
])icked  up,  and  readily  made  the  instrument  of  injury  to  others; 
and  that  if  damage  ensues  it  is  not  sufficient  for  him  to  urge 
that,  usually,  people  are  honest;  even  as  in  the  dam  cases  he 
would  not  escape  because,  usually,  there  were  no  Hoods.  Would 
he  leave  signed  notes  lying  about  "if  the  whole  risk  were  his 
own?"  In  that  case  probably  he  would  tear  up  the  notes  and 
write  others  when  he  wanted  to  use  them  The  ))rinciplos  un- 
derlying the  following  excerpts  from  the  law  of  torts  ought  to 
be  applied  to  negotiable  instruments: 

"If  I  am  guilty  of  negligence  in  leaving  anything  dangerous  in  a  place 
where  I  knoW  it  to  be  extremely  probable  that  some  other  person  will  un- 
justifiably set  it  in  motion  to  the  injury  of  a  thirJ,  and  if  that  injury 
should  be  brought  about,  I  presume  that  the  sutTerer  might  liave  redress 
by  action  against  both,  or  either  of  the  two,  but  unquestionably  against 
the  first."  2  ,  .   i  i 

"The  risk  incident  to  dealing  with  fire,  fire-arms,  explosives,  or  highly 
inflammable  matters,  corrosive  or  otlierwise  dangerous  or  noxious  fluids, 
and  (it  is  appreiiended)  poisons,  is  accounted  by  the  common  law  among 
those  which  subject  the  actor  to  strict  responsibility.  Sometimes  the  term 
'consummate  care  '  is  used  todescribe  theamount  of  caution  required;  but 
it  is  doubtful  wiiether  even  tliis  be  strong  enough."' 

"The  risk  incident  to  dealing  with"  negotiable  instruments 
would  seem  to  require  the  same  standard  of  "consummate 
care,"  and  ought  not  to  be  shouldered  olf  upon  those  who  in- 
nocently suffer  because  such  care  is  disregarded. 

Distinction  may  well  be  made,  in  the  dam  case,  between 
water  accumulated  for  merely  ornamental  purposes  and  water 
in  a  mill  dam;  and  a  higher  degree  of  care  may  be  exacted  in 

1  Per  Chanceller  Walworth  in  New        2  Per  Lord  Dennvin  in  Lynch  v. 

York  V.  Bailey  (1845),  2  Denio,  433.  Nurdin  (1841),  1  Q.  B.  :]5:  19  L.  J.  Q. 

And  see  Rylands  v.  Fletcher  (18(58),  B.  73.     See  Lygo  v.  Newbold  (1854), 

L.  R.  3  IL  L.  341;  37  L.  J.  Ex.  161;  9  Ex.  302;    23  L.  J.  Ex.    108;  Great 

Lapham  v.  Curtis  (1833).  5  Vt.  371;  Northern  v.  Harrison  (1854),  10  Ex. 

Shrewsbury  v.  Smith  (1853),  66  Mass.  376;  23  L.J.  Ex.  308:  Caswell  v.  Worth 

177;    Hoffman    v.    Tuolumne   Co.  (1856).  5  E.  &  B.  849;  25  L.  J.  Q.  B. 

(1858),   10  Cal.  413;  Todd  v.  Cochell  121;  Mangan  v.  Atterton  (1S(;6),  L.  R. 

(1800),   17   Cal.   97;    Everett   v.    Hy-  1  Ex.  239;  35  L.  J.  Ex.  161:  Austin 

draulic  (1863),  23  Cal.  225;  Gray  v.  v.  Great  Western  (1867),  L.  R.  2  Q.  B. 

Harris  (1871).  107  Mass.  492;  Losee  v.  442;   36  L.  J.  Q.  B.  201;  Citizens  v. 

Buchanan  (1873),  51  N.  Y.  476;  Gar-  Lepitre  (18'J8i,  29  S.  C.  Can.  1;  Mak- 

land  v.  Towne  (1874),  55  N.  H.  55;  ins  v.  Piggott  (1.^08).  29  S.  C.  Can.  188. 
Marshall  v.  Welwood  (1876),  38  N.  J.        3  Pollock  on  Tons  (5th  ed.),  470. 
L.  339;  Gorham  v.  Gross  (1878),  125 
Mass.  232. 
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the  former  instance  than  in  the  hitter.  This  would  be  quite 
in  accord  with  the  distinction  between  useful  fires,  such  as  for 
domestic'  or  mechanical  orfarminii;  ])ui])o.ses''^  on  the  one  hand, 
and  mei'c  boiilires  on  the  other.  For  the  same  reason  if  it  be 
held  that  a  man  is  not  always  liable  upon  a  note  signed  by 
him  but  stolen  from  him,  distinction  might  at  least  be  made 
between  cases  in  which  the  signer  had  no  immediate  purpose 
to  serve  in  retaining  the  note  uncancelled,  or  in  which  he  took 
little  precaution  with  reference  to  its  custody  on  the  one  hand, 
and,  on  the  other,  cases  in  which  during  an  occupied  moment 
he  allowed  a  document  which  he  was  about  to  use  to  escape 
his  personal  vigilance. 

Custody  of  Seal  of  Company. 

Closely  associated  with  the  subject  just  considered  are  ques- 
tions relating  to  the  dut}''  of  circumspection  in  the  custody  of 
corporation  seals.  If  it  be  permissible  to  leave  signed  but  un- 
issued notes  within  easy  reach  of  j)ersons  whose  principles  may 
be  overcome  by  enticing  temptation,  so  also,  no  doubt,  may  a 
company  be  careless  and  indilrerent  as  to  the  custody  of  its 
seal,  and  mav  require  persons  who  have  given  hard  money  in 
exchange  for  that  which  apjieared  to  be  a  properly  executed 
document  to  look  to  the  criminal  law  for  their  satisfaction. 

And  such  seems,  unfortunately,  to  be  the  law.  It  was  justi- 
fied in  the  House  of  Lords  by  Baron  Parke  in  this  way:' 

"Now  we  all  concur  in  opinion  that  the  evidence  given,  which  was 
only  ot  a  supposed  negligent  custody  of  their  corfwration  seal  by  the 
trustees,  Ifavinj;  it  in  the  hands  of  Mr.  Grace,  whereby  he  was  enabled  to 
coinuiit  the  forgeries,  is  not  sullicient  evidence  of  that  species  of  negli- 
gence whicli  alone  would  warrant  a  jury  in  tindiug  tiiat  the  plaintitfs  were 
disentitled  to  insist  on  the  transfer  being  void.  We  concur  ...  in 
thinking  that  the  neglect  which  would  deprive  the  plaintilf  of  his  right 
to  insist  that  the  transfer  was  invalid  Diu.st  be  neglect  in  or  iminedintelij 
cuiuiecled  iciih  the  transfer  itnelf.  ...  If  there  was  neglect  in  the  cus- 
todj'  of  the  seal  it  was  very  reniotelj'  connecteii  with  tiie  act  of  transfer. 
The  transfer  was  not  the  necessary  or  ordinary  or  likely  result  of  that 
neglect." 

••  Would  it  be  contended  that  if  he  ki^pt  his  goods  so  negligently  that  a 
servant  took  tlieni  anil  sold  tle'ni,  lie  must  be  considered  as  having  con- 
curred in  the  sale,  and  so  l)e  disentitled  to  sue  for  their  conversion  on  a 
demand  and  refusal." 

"...  If  such  neglect  could  disentitle  the  plaintiffs,  to  what  extent 
is  it  to  go?     If  a  man  lose  his  check-book,  or  neglect  to  lock  tlie  desk  in 

1  See  14  Geo.  3  (Imp.),  ch.  70,  Sj  80.     Owens   v.   Burgess,  id.  7");  Dean  v. 
-'See  Thomas  on  Negligence. G-10  (T;     McCarty  (IS.")),  v!  U.  0.  Q.  B.  448. 
Booth  V.  Motfatt  (1«'J0),  11   Man.  'ZTv,        ^Bank  of  Ireland  v.  Evans  (lS5o),5 

H.  L.  C.  bb9. 
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which  it  is  lippt,  :inrl  a  servaiit  or  slranj^or  shouhi  talce  it  up,  it  is  impossi- 
ble, in  our  cpiiiion,  to  conleiid  tliat  a  banU-cr  payiiis;  i>is  forged  cliet-k 
would  be  entitled  to  cliarge  his  customer  with  tiiut  payment." 

The  question,  "To  Avhat  extent  is  it  to  go?"  lias  been  fre- 
quently re-ecb()ed  in  later  cases; ^  but  the  answer  is  not  ditli- 
cult,  and  is  to  be  found  in  the  phrase  "an  appropriate  meas- 
ure of  prudence."  Such  a  princi|)le  supplies  also  a  ready  reply 
to  the  learned  Baron's  other  questions:  (1)  It  would  not  be 
contended  that  an  owner  of  goods  would  be  estopped  were 
they  stolen  by  a  servant  and  sold,  for  possession  of  the  goods 
by  the  servant  in  no  way  misleads  the  purchaser.  The  master, 
therefore,  has  in  no  way  accredited  the  title  of  the  servant;  he 
has  in  no  way  assisted  the  servant's  misrepresentation  of  own- 
ership; he  has  not  omitted  to  observe  an  appropj-iate  measure 
of  prudence.^  Nor  (2)  would  the  owner  of  a  check-book  be 
estopped  were  it  stolen  and  his  signature  forged.  Ownership 
of  a  check-book  cannot  be  said  to  be  the  disregard  of  "an  ap- 
propriate measure  of  prudence."  Vary  this  last  case  a  little: 
suppose  that  the  check-book  owner  signed  a  lot  of  checks  in 
blank  and  left  them  so  as  "  to  offer  obvious  opportunity  "  for 
their  theft,  and  that  they  were  stolen  and  cashed  by  the  banker; 
should  not  the  signer  be  estopped  from  denying  the  making  of 
the  checks?     There  would  be  crime  in  both  cases. 

The  case  was  followed  with  some  misgiving  in  Mayor^  etc.  v. 
Bank  of  England^  Willis,  J.,  saying: 

"But  for  that  case  I  should  liave  tliought  that  the  mode  of  keeping  the 
seal  was  eminently  calcuhited  to  facilitate  if  not  to  invite  the  commission 
of  forgery." 

But  the  law  is  as  stated  by  Baron  Parke.  The  present  writer 
trusts,  however,  that  the  method  of  avoiding  it  adopted  in 
Shaw  V.  Port  PJdllp^  (although  unavailing  in  a  subsequent 
case-^)  may  end  in  its  overthrow.  In  that  case  the  company 
was  held  bound  by  its  seal,  although  fraudulently  alfixed  by 
the  secretary,  because  the  secretary  had  been  "  held  out  by  the 
company  as  their  agent  to  warrant  the  genuineness  of  the  cer- 
tificate." 

1  Development  of  the  law  has  fre-  3(i887)  21  Q.  B.  D.  IGO;  57  L.  J.  Q. 

quently    been    impeded    by   sucli   a  B.  4-18. 

question.     A  good  example   of  the  i{\m\)  13  Q.  B.  D.  103;  53  L.  J.  Q. 

argument   is    to    be    found   in   the  B.  309. 

judgment  of  (irose,  J.,  in   Pasley  v.  »  Mayor  v.  Bank  of  England  (1887), 

Freeman  (1789).  3  T.  R.  53.            "  2-1  Q.  B.  D.  IGO;  57  L.  J.  Q.  B.  418. 

a  Seech.  XXL 
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Tt  is  worth  notinn-,  too,  that  the  Bniih  of  Tr  el  and  v.  Evans 
case  does  not  expressly  deny  the  existence  of  (hity  with  refer- 
ence to  the  custody  of  a  company's  seal.  It  proceeds  upon  the 
ground  that  any  nefrligence  in  the  custody  was  not  sudiciontly 
closely  associated  with  the  application  which  was  made  of  it; 
which  is  another  point,  and  is  elsewhere  dealt  with.^ 

In  the  meanwhile  it  is  worth  noticing  that  trusting  your  sec- 
retary with  the  key  of  your  safe  is  sulhciently  connected  with 
his  theft  of  your  debentures  as  to  cut  out  your  title  to  them  as 
against  a  purchaser  from  the  thief-  —  upon  the  ground  of  "ne- 
gotiability," it  is  said;  but  we  shall  see.* 

E.DBBEK  Stamps. 

The  introduction  of  rubber  stamps  as  a  method  of  facilitat- 
inn-  sin-nature  of  documents  has  added  a  new  terror  to  commer- 
cial  life,  if  the  dictum  of  Baron  Parke  is  to  be  applied  to  them 
also.  In  olden  days  when  seals  were  used  instead  of  signa- 
tures, there  was  obligation  of  carefulness  as  to  their  custody 
imposed  upon  the  owners  of  them.''  Is  it  now  the  law  that  a 
man  may  leave  his  stamp  wherever  he  pleases,  and  plead  to 
instruments  to  which  it  may  be  applied  (1)  that  "  every  one  has 
a  right  to  suppose  that  a  crime  will  not  be  committed,  and  to 
act  on  that  belief;"  (2)  that,  "if  there  was  neglect  in  the  cus- 
tody of  the  seal  (stamp),  it  was  very  remotely  connected  with 
the  act;"  and  (3)  that  the  neglect  "  must  be  in,  or  immediately 
connected  with,  the  transfer  (instrument)  itself?"  A  Pennsyl- 
vania gentleman  has  already  escaped  liability  upon  a  check  to 
which  his  stamp  had  been  fraudulently  applied,  because  "it  is 
lawful  to  have  a  stamp,"  and  because  the  fraudulent  affixing 
of  it  to  a  check  is  not  "the  natural  and  probable  result"  of 
any  negligence  in  its  custody.* 

Miscellaneous  Cases  in  Wuicn  l!To  Estoppel. 

Throughout  this  volume,  in  their  appropriate  places,  will  be 
found  numerous  cases  in  which  the  existence  of  a  duty  of  care- 
fulness or  disclosure  has  been  affirmed.     There  are  a  few  de- 

1  See  ch.  IX.  (1887),  21  Q.  B.  D.  166,  167;  57  L.  J.  Q. 

■2  Becluianaland  v.  London  (180S),  B.  418;  Pollock  on  Contracts  (Gthed.). 

'2  Q.  B.  GoS;  G7  L.  J.  Q.  B.  080.  p.  135.     And  see  post,  ch.  XXIV. 

a(jh.  XXIV.  5  Robb  v.  Pennsylvania  (1898),  186 

*See  Mayor  v.  Bank  of  England  Pa.  St,  456;  40  Atl.  R.  969. 
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tached  authorities  in  which  the  existence  of  dntv  has  been 
denied  that  may  be  conveniently  collected  here.  The  attempts 
in  them  to  impose  obligation  to  action  are  instructive  as  show- 
ing the  length  to  which  it  has  been  thought  possible  to  carry 
the  doctrine  of  an  appropriate  measure  of  prudence. 

(1851)  Mangles  v.  Dixon}-  A  ship  owner  assigned  "the 
amount  due"  upon  a  charter-party  to  a  third  person;  the  as- 
signee gave  notice  of  the  assignment  to  the  charterer,  who  did 
not  volunteer  the  information  that  the  charter-party  was  some- 
what misleading,  and  that  "  the  amount  due"  was  in  reality 
not  as  much  as  that  shown  by  the  document.  No  estoppel;  for 
the  charterer  was  not  bound  to  assume  that  the  assignee  was 
unaware  of  the  true  situation.  There  w^as  no  duty  to  volunteer 
information  to  one  who  probably  already  had  it. 

(1857)  Simpson  v.  Acoidental,  etc?  After  the  death  of  an 
insured  person,  the  insurance  company  refrained  from  inform- 
ing the  executors  that  a  premium  was  overdue,  and  that  non- 
payment for  a  few  more  days  would  vitiate  the  policy.  Ileld^ 
that  there  was  no  duty  upon  the  part  of  the  company  to  proffer 
the  information. 

(1871)  Smith  v.  Hughes}  Defendant  agreed  to  buy  some 
new  oats  believing  that  they  were  old  oats.  He  bought  by 
sample,  and  the  seller  said  nothing  to  mislead  the  purchaser. 
Held,  that 

"The  passive  acquiescence  of  the  seller  in  the  self-deception  of  the  buyer 
did  not  entitle  tlie  hitter  to  avoid  the  contract."  "Whatever  may  be  tlie 
case  in  a  court  of  morals,  there  is  no  legal  obligation  on  the  vendor  to  in- 
form tlie  purchaser  that  he  is  under  a  mistake,  not  induced  by  tlie  act  of 
the  vendor." 

(1870)  Polak  V.  Everett}  A  surety  stood  by  while  the  cred- 
itor, by  dealing  with  the  debtor,  released  him.  iTSTo  duty  to 
Avarn  the  creditor: 

"  To  say  that  a  person  who,  being  a  surety,  becomes  aware  that  the  cred- 
itor is  going  to  give  time  or  do  something  else  which  if  done  without  his 
assent  may  discharge  him,  is  bound  to  warn  the  creditor  against  doing  it, 
is  a  thing  for  which  no  autliority  whatever  has  been  t;ited." 

(1886)  Clark  V.  Echroyd}     Vendors  shipped  the  goods  sold, 

but  the  purchasers  never  received  them  owing  to  their  being 

1 3  H.  L,  C.  702.    And  see  reference  ^  (isTG)  1  Q.  B.  D.  R69;  45  L.  J.  Q.  B. 

to  this  case  in  cli.  XI.  SC). 

2  2  C.  B.  N.  S.  257;  26  L.  J.  C.  P.  289.  &  12  Ont.  App.  425.     And  see  Dur- 

3(1871)  L.  R.  C  Q.  B.  597:  40  L.  J.  rant  v.  Ecclesiastical,  etc.  (1880),  G 

Q.  B.  221.    And  see  Potts  v.  Temper-  Q.  B.  D.  234;  50  L.  J.  Q.  B.  30;  Con- 

ance  (1892),  23  Ont.  73.   See,  however,  federation   v.   Merciiants   (1894),    10 

Ch.  VL  Man.  09. 
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misdirected.  Purcliasers,  however,  believing  that  they  had  been 
received  paid  for  them.  In  i-eality  they  had  been  sold  by  the 
carriers  for  unpaid  charges.  It  was  contended  by  the  vendor 
that  the  purchaser  had  by  payment  represented  that  the  goods 
had  been  received,  and  that  thus  tho  vendors  had  been  lulled 
into  security  and  deprived  of  an  opportunity  of  recovering  the 
goods.  Held,,  that  the  purchasers  were  not  estopped  from  de- 
nying receipt  of  the  goods: 

"That  it  was  not  discovered  sooner  may  liave  been  negligence,  but  it 
was  negligence  in  relation  to  ponietiiing  wliich  would  have  been  prudent 
in  respect  to  the  plaintiirs  themselves,  but  not  of  any  duty  they  owed  to 
the  defendants." 

SUBOIARY. 

Summing  up  what  has  been  said  it  appears  that  — 

1.  The  duty  of  "  an  appropriate  measure  of  prudence  to  avoid 
causine:  harm  to  others''  ouo^ht  to  be  enforced  as  well  bv  es- 
topjiel  as  by  an  action  in  tort. 

2.  Such  duty  has  already  in  various  departments  of  the  law 
been  admitted  as  a  governing  principle  of  decision. 

3.  But  in  many  of  them  other  reasons  have  been  given,  and 
these  are  now  current  and  believed  to  be  satisfactory. 

4.  The  existence  of  the  duty  has  been  altogether  denied  in 
cases  in  which  the  criminal  law  penalizes  the  resulting  "  harm 
to  others."  "The  prevention  of  crime  is,  perhaps,  better  left 
to  the  operation  of  the  criminal  law." 

5.  But  there  can  be  no  dilference  in  this  respect  "between  a 
fraud  carried  out  by  means  of  a  forgery  (a  crime)  and  any  other 
fraud." 

6.  And  there  are  numerous  cases  in  which  the  intervention 
of  neither  fraud  nor  crime  has  been  allowed  to  save  the  negli- 
gent party  from  the  burden  of  the  loss  which  his  disregard  of 
duty  has  brought  about. 

7.  While  it  is  impossible  to  formulate  a  rule  "  not  to  facilitate 
fraud,"  there  is  nodilHculty  in  the  application  of  a  rule  requir- 
ing the  exercise  of  "an  appropriate  measure  of  prudence." 

8.  A  large  number  of  well-decided  cases  can  be  supported 
only  by  the  acceptance,  exj)ressed  or  implied,  of  such  a  rule. 

9.  "Without  such  a  rule  in  the  realm  of  torts,  social  life  would 
be  impossible.  AVithout  it  as  the  working  i)rinciple  in  the  law 
of  estoppel,  financial  and  commercial  all'airs  would  be  much 
impeded  and  distracted. 


CHAPTER  VI. 

CONDITION  NO.  4. 

The  Misrejrrcsentation  Must  he  as  to  Fact  or  ZatVj  Not  as  tc 
Intention  or  Opinion. 

Fact  and  Intention. 

Lord  Selborne  in  Maddison  v.  Alderson'^  said: 

"The  doctrine  of  estojipel  by  representation  is  applicable  only  to  repre- 
sentations as  to  some  st;uy  of  facts  alleged  to  be  at  the  time  actually  in 
existence,  and  not  to  promises  de  fuluro,  which  if  binding  at  all  must  be 
binding  as  contracts.'' 

Jorden  v.  Moneij"'  is  the  leading  authority: 

"When  a  person  possesses  a  legal  ri;^^ht,  a  court  of  equity  will  not  inter- 
fere to  restrain  him  from  enforcing  it,  tliough  between  the  time  of  its  crea- 
tion and  that  of  his  attempt  to  enforce  it  he  has  made  representations  of 
his  intention  to  abatnion  it.  Nor  will  equity  interfere  even  though  the 
jiarties  to  whom  these  representations  were  made  have  acted  on  tiiem,  and 
luive  in  full  belief  in  them  entered  into  irrevocable  engagements.  To  raise 
an  equity  in  such  a  case  there  must  be  a  misrepresentation  of  existing 
facts,  and  not  of  mere  intention." 

In  that  case  Lord  Cran worth  said : 

'•I  think  that  that  doctrine  (the  doctrine  of  estoppel)  does  not  apply  to 
a  case  where  tlie  representation  is  not  a  representation  of  fact,  but  a  state- 
ment of  something  which  tlie  party  intends  or  does  not  intend  to  do.  In 
the  former  case  it  is  a  contract,  in  the  latter  it  is  not." 

Intention  May  Involve  Fact. —  A  representation  as- to  inten- 
tion may,  however,  under  certain  circumstances  be  a  represen- 
tation of  fact.  For  example,  in  Edgingion  v.  Fitzmaurice^  vl 
prospectus  stated  that  "the  objects  of  the  present  issue  are" 
to  make  certain  purchases  and  alterations;  whereas  the  real  in- 

1(1883)  8  App.  Cas.  473;   53  L.  J.  Ch.  SGo;  approved  in  Citizens  v.  First 

Q.  B.  737.     And  see  Prole  v.  Soady  Nat.  Bank  (1873).  L.  R.  6  H.  L.  352;  43 

(1859),  2  GiflF.  1;  Piggott  v.  Stratton  L.  J.  Ch.  269.  and  Chad  wick  v.  Man- 

(1859),  1  De  G.,  F.  &  .T.  33;  29  L.  J.  ning  (1890),  A.  C.  231 ;  05  L.  J.  P.  C.  43. 

Ch.  8;  Orr  v.  Orr  (1874),  21  Gr.  397;  See  Keating  v.  Orme  (1874).  77  Pa. 

Merchants'  Bank  v.  Lucas  (1888),  15  St.  89;  Jackson  v.  Allen  (1870),  120 

Ont.  App.  586;    18  S.  C.   Can.  705;  Mass.  64. 

Langdon   v.   Doud   (1805),   93  Mass.  3(1885)  29  Ch.  D.  459;  55  L.  J.  Ch. 

433;  White  v.  Ashton  (1873),  51  N.  Y.  650;  Old  Colony  v.  Dubuque  (1898), 

3«0.  89  Fed.  R.  794. 

2(1854)  5  H,  L.  Cas.  185;  33  L.  J. 
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tention  was  to  pay  off  liabilities.     In  an  action  of  deceit,  Cot- 
ton, L.  J.,  said : 

"It  was  arj^ueil  tliat  this  was  only  the  statement  of  an  intention,  and 
tliat  tlie  mere  fact  lliat  an  intention  was  not  carried  into  otFcct  couhi  not 
make  the  defendants  lialfle  to  the  ).laintilF.  I  a<,'ree  that  it  was  a  state- 
iii'Mit  of  intention,  but  it  is  iicvertheli'ss  a  .statement  of  fact;  ami  if  it  could 
not  he  fairly  said  that  the  objects  of  the  issue  of  tlie  debentures  were  those 
wliich  were  stated  in  the  prospectus,  tiie  defendants  were  stating  a  fact 
which  was  not  true;  ami  if  tiiey  knew  tliat  it  was  not  true,  or  made  it 
recklessly  not  caring  whether  it  was  true  or  not,  they  would  be  liable." 

Bowen,  L.  J.,  in  another  case*  said: 

"The  state  of  a  man's  mind  is  as  much  a  fact  as  the  state  of  his  diges- 
tion." 

Under  other  circumstances  also  an  expression  of  intention 
ma}''  involve  a  representation  of  fact.  For  example,  if  a  note 
be  bhown  to  me  by  one  who,  to  ray  knowledge,  contemplates 
purchasing  it,  and  I  say  that  "I  intend  to  pay  it  at  maturity," 
I  ought  to  be  estopped  as  against  my  interlocutor  from  den}-- 
ing  my  signature  to  the  note;'-  for  the  expression  of  intention 
to  pay  involved  a  representation  that  the  note  was  a  real  obli- 
gation. 

Intention  as  Ground  of  Estoppel— Theve  are  some  cases  in 
which  it  is  said  that  a  representation  as  to  intention  not  amount- 
ing to  a  representation  of  fact  will  estop  from  afterwards  chang- 
ing the  intention.     For  example, in  one  case^  it  is  said: 

"The  rule  we  believe  is  that  a  promise  to  forgive  a  debt  or  to  forbear  its 
collection,  either  temporarily  or  for  an  indefinite  period,  unsupported  by 
any  consideration,  though  inelfectuai  as  a  defense  viewed  merely  as  an 
agreement,  yet,  if  the  suretv  has  been  intluced  by  such  an  assurance  to 
neglect  any  of  the  means  whicii  might  have  been  used  for  his  indemnity, 
the  promise  mav  have  that  elfect  as  an  estoppel  which  it  wants  as  a  con- 
tract, and  amount  to  a  defense  against  any  subsequent  action  brougiit  by 
the  creditor." 

But  the  answer  to  this  is  apparent.  If  the  surety  has  beon 
induced  by  such  an  assurance  "to  change  his  position  for  the 
worse,"  then  there  is  a  consideration  and  a  contract;  for  con- 
sideration includes  "any  detriment  sustained  by  the  plaintiff," 
if  it  be  "suffered  by  the  plaintiff  with  the  consent,  express  or 
implied,  of  the  defendant."*  On  the  other  hand,  if  there  is  no 
contract,  it  is  impossible  to  say  that  the  surety  has  been  in- 

i  Edgington  V.  Fitzmaurice  (1885),  »  White  v.  Walker  (ISG:]),  31  III.  422. 

29  Ch.  D.  483;  55  L.  J.  Ch.  650.  *  Per  Tindal,  C.  J..  Laythoarp  v. 

2 Preston    v.   Mann,  25  Conn.  118.  Bryant  (18:JG).  3  So.  250;  5  L.  J.  C.  P. 

See  Krothwohl  v.  Dawson  (ISOl),  140  217.    And  see  Gerhard  v.  Bates(1853), 

Ind.   1;   38  N.   E.   R.  407;  Austin   v.  2  E.  &  B.  4«7;  22  L.  J.  Q.  B.  309;  Moss 

Hahn  (1894),  87  Te.K.  582;  27  S.  W.  R.  v.  Hall  (1850),  5  Ex.  49;   19  L.  J.  Ex, 

1047;  Perry  v.  Lawless  (1849),  5  U.  C.  205. 
Q.  B.  514. 
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duced  to  change  his  position,  for  he  knew  perfectly  well  that 
the  creditor  was  not  bound  by  the  assurance  and  was  at  liberty 
to  change  bis  mind  at  any  time.  Stephen,  J.,  in  Ahlerson  v. 
Maddison,^  said : 

"Tlie  difference  between  the  classes  of  misrepresentation  which  do  and 
do  not  biml  seems  to  me  plain.  To  say,  'I  have  cancelled  tliis  liond,'  ''•hen 
you  have  nut,  is  to  tell  an  untruth.  To  say,  'I  intend  to  cancel  this  bond,' 
IS  to  make  a  statement  as  to  a  present  movable  intention.  If  a  person 
chooses  to  act  on  such  a  representation  without  havinf;  it  reduced  to  the 
form  of  a  binding  contract,  he  knows,  or  ought  to  know,  that  he  takes  his 
chance  of  the  promisor  changing  liis  mind." 

An  assurance  which  may  be  withdrawn  the  next  or  any  suc- 
ceeding minute  cannot  be  alleged  as  a  ground  for  change  of 
action.  If  it  be  urged  that  the  creditor  may  have  observed  thai 
the  surety  was  refraining  from  enforcing  his  remedies,  the  repl}' 
is  that  the  case  (if  thus  altered)  may  have  become  one  of  con 
tract — one  in  which  there  is  a  consideration  because  of  the- 
detriment  sustained  "  with  the  consent,  express  or  implied,  of 
the  defendant." 

In  another  case^  it  is  said: 

"If  one  having  a  right  to  redeem  real  estate  under  mortgage  assures  a 
proposed  purchaser  of  tlie  fee  that  he  will  not  redeem,  and  this  assurance  is 
given  for  the  purpose  of  inducing  such  purchaser  to  buy,  and  he  is  thereby 
induced  to  buy,  the  owner  of  the  riglit  will  be  estopped  afterward  to  en- 
force it  against  the  purchaser  or  his  assignees." 

But  this  is  not  estoppel  at  all,  but  contract  pure  and  simple. 
"  In  consideration  of  your  assurance  that  you  would  not  redeem 
I  became  the  purchaser."  If  there  be  no  contract,  the  language 
cannot  form  the  ground  of  estoppel,  for  it  was  known  to  be  an 
expression  of  intention  merely  and  so  not  binding  —  known  to 
be  nothing.  It  could  not  therefore  be  put  forward  as  a  reason  for 
a  change  of  position ;  and  a  cliango  of  position  upon  the  faith 
of  another's  assertion  is  necessary  to  estoppel.^ 

Distinction  must  be  made  between  the  representation,  "I 

1(1880)  5  Ex.  D.  303;  49  L.  J,  Ex.  St.  17;  2  Atl.  R.  425;  College  v.  Tut- 

801.  tie  (1887),  71  Iowa.  5'J6;  33  N.  W.  R 

2 Southard  v.  Sutton  (1878),  68  Me.  74;  Moore  v.  Trimmer  (1890),  35  S.  C. 

575.     There   are   many  other  cases.  606;    11    S.    E.   R.  548;    Shroeder   v. 

Some  of  them  almost  avowedly  pro-  Young  (1896),  161  U.  S.  334;  16  S.  C. 

ceed    upon    contract,   and   are   not  R.  512;   Ricketts  v.  Scothorn  (1898), 

quite  open  to  the  criticism  of  the  57  Neb.  5;  77  N.  W.  R.  365;  Gilbert 

text.     Others  directly  support   the  v.  Richardson  (1898),  51  S.  W.  R.  134 

doctrine  under  consideration.    S?e  (Tenn.).  Some  of  these  are  clear  cases 

Harris  v.  Brooks  (1838),  38  Mass.  195;  of  contract. 

White  V.  Walker  (1863),  31  111.  422;  3  See  ch.  XL 
Reimensnyder  v.  Gans  (1885),  110  Pa. 
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have  no  interest  in  the  land,"  and  "1  have  an  interest,  but  do 
not  intend  to  assert  it."  In  the  former  there  is  estoppel  be- 
cause there  is  misrein-esentation;  but  in  the  latter  there  may 
be  no  misrepresentation,  for  the  truth  may  be  in  accordance 
with  the  assertion.  "  I  do  not  intend  to  assert  it"  may  mean 
one  of  two  things:  (1)  "In  my  i)resent  frame  of  mind  and  at 
the  present  time  I  have  no  intcntio)i  to  enforce  my  claim;"  or 
(2)  "I  promise  you  that  I  will  not  enforce  my  claim."  If  the 
former  language  were  used  no  one  would  suggest  estoppel;  and 
if  the  latter  every  one  would  recognize  contract.  Each  case 
will  be  found  to  be  either  in  one  category  or  the  other.^ 

There  are  several  cases  in  which  an  assurance  has  been  given 
by  the  owner  of  ))ro])erty  that  he  will  make  certain  disposition 
of  it,  if  another  person  will  reside  with  him.-  The  point  as  to 
consideration  is  clearly  stated  in  one  of  them : ' 

"But  there  may  be  other  kin;ls  of  consideration,  and  if  the  conduct  of 
one  person  induces  another  to  alter  his  or  her  conduct  that  will  make  a 
bindin-;  contract;  and  if  the  plaintiff,  at  an  a^e  when  she  was  capable  of 
gaining  her  livcdiliood  either  by  going  into  domestic  sersice  or  into  busi- 
ness, was  induced  bv  Sarah  Coles,  wiio  was  rich  enough  to  confer  the  ben- 
efit, to  alter  her  conduct  bv  the  gift  of  a  house  in  which  she  should  live 
for  the  whole  of  her  life  with  a  view  to  gaining  her  livelihood  by  lettmg 
out  lodgings,  the  very  circumstance  of  her  having  induced  the  plaintUf  to 
alter  her  conduct  anil  refrain  from  going  into  business,  in  which  she  might 
have  done  well  and  got  friends  to  assist  her  and  realizcil  independence, 
would  be  enough  to  make  tl)e  agreement  binding.  Ami  althf)Ugh  the  donor 
received  no  actual  consideration,  the  case  is  one  to  wliicii  the  cited  pas- 
sage by  Sir  John  Stuart,  in  Lolfus  v.  Maw.  3  Giif.  GU:'.;  o>  L.  J.  Ex.  49.  from 
Lord  Cottenham's  judgment  in  Hainmersley  v.  De  Biel.  V2  CI.  &  F.  G2.  n., 
is  applicable.  A  representation  made  by  one  party  for  the  i)urpose  of  in- 
fluencing the  conduct  of  the  other  party,  and  acted  on  by  him.  will  in  gen- 
eral be  sufficient  to  entitle  him  to  the  assistance  of  this  court  for  the  jiur- 
poso  of  realizing  suidi  representation.  This  then  is  a  case  in  which  the 
rei)resentation  made  by  Sarah  Coles  must  be  held  to  he  sulUcieat  to  raise  a 
consideration  in  favor  of  tlie  plaintijf.  there  being  a  good  gift,  that  is  an 
intention  on  the  part  of'Sarah  Coles  to  give  the  house  and  a  possession  in 
accordance  witii  that  intention."'* 

AVere  we  to  get  away  f I'om  the  solid  ground  that  a  represen- 
tation to  be  binding  must  be  either  as  to  present  fact,  or  el.so 
amount  to  a  contract,  it  would  be  ditlicult  to  formulate  any 

1  See  Pollock  on  Contracts  (Uth  ed.),  ^Coles  v.  Pilkington.  ante. 

507.  ^S.-e   also  Bracewell  v.  AVilliams 

^Loflus  V.  Maw  (lSfi'3),  8  GilT.  'm:  (186G).  L.  R.  2  C.  P.  19G;  Williams  v. 

32  L.  J.  Ch.  49;    Coles  v.  Pilkington  Stern  (ISTO).  5  Q.  B.  D.  409;  49  L.  J. 

(1874),  L.  R.  19  Eq.  174;  44  L.  J.  Ch.  Q.  B.  G63.     Note  that  the  change  of 

381;  Alderson  v.  Maddison  (1880),  5  conduct  must    be   referable   to   the 

Ex.  D.  293;  S  App.  Cas.  4G7;  52  L.  J.  promi.se.  Alderson  v.Maddison  (18^)). 

Q.  B.  737;  Smith  v.  Smith  (189G),  29  5  Ex.  D.  29;;  49  L.  J.  Ex.  801:  8  App. 

Out.  309.  Cas.  4C7;  52  L.  J.  Q.  B.  737. 
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principle  of  action.  For  example,  if  a  surety  may  rely  upon 
a  creditor's  expressed  intention  not  to  sue  the  debtor,  although 
there  is  no  contract  to  that  elfect,  why  may  not  a  policy-holder 
rely  upon  the  insurance  company's  expi-essed  intention  to  no- 
tify him  of  the  due-date  of  the  premiums,  although  there  is  no 
contract  to  that  effect?  Ought  the  company  to  be  estopi)ed 
from  saying  that  any  premiums  ever  fell  due  if  its  intention  is 
not  carried  out,  and  for  years  no  premiums  are  paid?^ 

Fact  and  Opinion. 

All  that  need  bo  said  as  to  the  distinction  between  fact  and 
opinion  is  to  be  found  in  a  judgment  of  Garbert,  J.  :^ 

"T!ie  general  rule  is  that  a  representation  cannot  form  the  basis  of  an 
action  for  falsity  unless  it  relates  to  a  matter  of  fact  as  distinguished  from 
opinion.  The  difilleulty  arises  in  making  the  distinction.  The  true  rule 
appears  to  l)e  that  a  fraudulent  misrepresentation  cannot  itself  be  the 
mere  expression  of  an  opinion  entertained  \>y  the  party  making  it;  but 
where  such  part}'  makes  a  statement  which  might  otherwise  be  only  an 
()|rmion,  and  does  not  state  it  as  the  mere  expression  of  his  opinion,  Ijut 
alHrms  it  as  a  fact  material  to  the  transaction  to  which  it  relates,  so  that 
the  person  to  whom  it  is  addressed  may  reasonably  treat  it  as  a  fact,  and 
relj'  and  act  upon  it  according!}',  then  such  statement  l)ecomes  an  affir- 
mation of  a  fact,  within  the  meaning  of  the  general  rule,  and  may  be  a 
fraudulent  misrepresentation,  ('i  Pom.  Eq.  Jur.,  2d  ed..  ^  878.)  If  tlie  rep- 
resentations are  of  such  a  character  that  tiiey  will  hear  either  the  con- 
struction that  they  were  expressions  of  opinion  or  statements  of  fact,  tlie 
question  winch  they  were  must  be  decided  by  the  jury  (■>  Suth.  Dam.,  '2d 
ed.,  5^1167;  Teague  v.  Irwin,  127  Mass.  217:  Sterne  v.  Shaw,  124  Mass.  M): 
but  in  order  to  justify  a  finding  that  they  were  representations  of  fact, 
they  must  be  statements  susceptible  of  knowledge,  as  distinguished  from 
opinion,  {'i  Suth.  Dam.,  supra;  Sterne  v.  Shaw.  Hupra;  Nounnan  v.  Land 
Co.,  8  Cal.  1;  22  Pac.  R.  51.5;  Williams  v.  McFadden,  23  Fla.  147;  1  S.  R. 
618;  Parker  v.  Moulton,  114  Mass.  99.)  " 

Fact  and  Law. 

Two  reasons  have  been  put  forward  in  support  of  the  asser- 
tion that  no  relief  can  be  grounded  upon  misrepresentation 
of  law:  (1)  that  everybody  is  assumed  to  know  the  law,  and 
therefore  there  can  be  no  effective  misrejiresentation  of  it; 
and  (2)  that  nobody  should  depend  or  act  upon  what  another 
person  asserts  to  be  the  law,  for  it  is  a  matter  of  opinion  only. 

1  Si>e Insurance  Co.  v.  Mowry  (1877),  lers  (1834),  55  Mich.  141 ;  20  N.  W.  R. 

0(5   U.    S.   5i4.     Something   in   such  829. 

casss  may  be  said  in  favor  of  waiver  2  American    Nat.    Bank    v.    Ham- 

of  punctual  payment  as  a  ground  of  mond  (1898),  55  Pac.  R.   1000  (Colo.), 

forleiture.  Chicago  v.  Werner  (1875),  And  see  Akin  v.  Kellogg  (1890),   119 

80111.410;  Insurance  Co.  v.Eggleston  N.  Y.  442.    Incidentally  the  subject  is 

(1877),  90  U.  S.  572;  Lyon  v.  Travel-  ncurred  to  in   a  later  part  of  the 

present  chapter. 
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T.  Law  TTf^'/Z  Knov^n. —  Porlinps  no  presumption  tli.it  was 
ever  proposed  is  in  nnjre  Ihigrant  ojijiosition  to  indubitable 
fact  than  that  propounded  by  Lord  Elienborough  in  the  oft- 
qu(;ted  case  of  BUhie  v.  Lumley:  ^ 

"  Every  man  must  be  taken  to  be  cognizant  of  tlie  law;  otherwise  tbere  is 
no  saying  to  wiiat  extent  tlie  excuse  of  ignorance  might  not  be  carried." 

and  together  with  all  false  assumptions,  it  must  be  got  well 
rid  of  before  the  law  can  be  said  to  be  scientilically  arranged. 

Tlie  iiction  is  supposed  to  be  sjieciall}'  recjuisite  in  the  de- 
partment of  crimes.  Ko  doubt  when  a  felon  urges  that  he 
was  ignoi-ant  of  the  law,  we  must  have  something  whcrouiili 
to  answer  him.  But  we  need  not  toil  him  that  ttie  judiie  is  so 
absurd  as  to  presume  to  be  true  that  which  both  of  them  know 
to  be  false.  It  is  quite  sufficient  and  much  more  reasonable  to 
remind  him  that  he  is  a  member  of  society,  and  that  he  must 
inform  himself  of  the  rules  prescribed  for  social  conduct  or 
take  the  consequences. 

In  the  department  of  civil  law,  although  Lord  Ellenborough's 
assumption  is  constantly  repeated,-  yet  the  books  are  full  of 
its  modification  and  contradiction;  and  the  cases  are  numer- 
ous in  which  the  plain  fact  that  this  man  did  not  know  the 
law  has  been  allowed  to  assert  itself.  If  it  were  to  be  taken 
to  be  absolutely  true,  then  of  course  there  could  be  no  effective 
misrepresentation  as  to  a  matter  of  law,  for  the  person  addressed 
would  always  know  that  the  statement  made  to  him  was  false: 

"A  misrepresentation  of  a  matter  of  hiw  does  not  constitute  a  fraud,  be- 
cause tlie  law  is  presumed  to  be  equally  witiiin  tlie  knowledge  of  all  par- 
ties." ^ 

"Now  every  man  is  supposed  to  know  tlie  legal  effect  of  an  instrument 
which  lie  signs;  and  the*refore  this  must  be  taken  to  be  a  representation  as 
to  a  fact  u-ithin  the  knoirlcdge  of  the  creditor;  and  such  misrepresentation 
will  not  have  the  effect  of  avoiding  tliis  instrument,  because  it  was  not 
calculated  to  mislead  the  creditor."* 

11803)  2  East.  472.  Keyes  v.  Merrill  (1896).  92  Wis.  32; 

2Pullen    V.    Ready    (174S\   2   Atk-  65  N.  W.  R.  7:55. 

rm-,  Lewis  V.  Jones  (1820).  4  B.  &  C.  » Powell  v.  Smith  (1872).  L.  R.  14  Eq. 

512:  Midland  Ry.  v,  Johnson  (18")*^).  91;  41  L.  J.  Cli.  785.     And  see  Camp- 

6   H.    L.    C.   811;    Rashdall    v.    Ford  b;'!I  v.  Edwards  (1876).  21  Gr.  175. 

(1863).  L.  R.  2  Eq.  751;  ;35   L.   J.   Ch.  <  Lewis  v.  Jones  (1825),  4  B.  &  C. 

76!);  Powell  v.  Smith  (1872).  L.  R.  14  .506;  3  L.  J.  K.  B.  O.  S.  27.     And  see 

Eq.  91;  41  L.  J.  Ch.  734;  Pollock  on  per  Lord  Chelmsford  in  Midland  v. 

Contracts.  405;  Kerr  on  Fraud  (2d  Johnson  (1858),  6  H.  L.  C.  811;  and 

ed.),  52;  Chand  on  Consent.  !'0.  91;  per  Gwynne.  J.,  in  Laing   v.  Taylor 

Grant  v.  McKee  (1800),  II  Man.   145;  (1876),  26  U.  C.  C.  P.  429:    Cole    v. 

Pope  (1898),  29  S.  C.  Can.  291. 
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But  surely  this  is  trifling  with  the  truth,  and  treating  as  in- 
controvertible that  which  is  frequently  said  in  satire  or  jest. 
The  law  may  be  open  to  disparaging  remark  because  of  its 
proverbial  uncertainty,  but  it  is  worse  than  unfortunate  if  our 
onlv  reply  is  that  the  charge  is  untrue  —  unless  indeed  we  do 
verily  believe  that  everybody  is  so  perfectly  familiar  with  every 
point  which  can  possibly  arise  that  it  is  inconceivable  that,  even 
under  pressure  of  weightiest  assertion,  any  one  can  ever  make 
a  mistake  about  it. 

Consider  too  whether  it  would  not  be  more  reasonable  to 
hold  that  every  man  must  be  taken  to  be  cognizant  of  the  facts 
with  reference  to  which  he  is  dealing  than  that  "every  man 
must  be  taken  to  be  cognizant  of  the  law."  And  yet  that  is 
never  an  answer  to  a  man  who  complains  that  the  facts  have 
been  misrepresented  to  him;  nor  is  he  told  that  he  could  with 
"  ordinary  vigilance  and  attention  "  have  tested  the  matter  for 

himself.^ 

II.  Zaw  a  Matter  of  Oj)imon.— This  becomes  apparent  when 
we  turn  to  the  other  reason  for  denying  relief  in  cases  of  mis- 
representation of  law,  namely,  that  law  is  a  matter  of  opinion 
only,  and  that  therefore  no  one  ought  to  depend  or  act  upon 
another  person's  representation  of  it.  In  other  words  (and 
with  much  greater  truth  than  in  the  former  case),  the  law  is 
very  uncertain;  if  anybody  makes  an  assertion  as  to  it,  he  may 
be  right  or  he  may  bo  wrong;  he  is  merely  giving  you  his  opin- 
ion; and  you  must  not  act  upon  that  —  you  should  go  and  in- 
quire as  best  you  can. 

"A  representation  of  wlmt  the  law  will  or  will  not  permit  to  be  done  is 
one  on  which  the  party  to  whom  it  is  made  has  no  right  to  rely;  and  if  he 
does  so  it  is  his  folly,  and  he  cannot  ask  the  law  to  relieve  him  from  the 
consonuenoes.  The  truth  or  falsehood  of  such  a  representation  can  be 
tested  by  ordinary  vigilance  and  attention.  It  is  an  opinion  in  regard  to 
the  law,  and  is  always  understood  as  such."  2 

If  a  representation  of  law  w^as  always  accompanied,  expressly 
or  impliedly,  by  the  remark  that  it  was  given  as  a  matter  of 
opinion  only,  much  could  be  said  for  this  view;  but  the  author- 
ities supply  us  with  many  cases  in  which  precisely  the  opposite 
remark  is  made  or  implied  — cases  in  which,  by  purposely  and 
strenuously  misstating  the  law,  a  fraud  is  accomplished. 

1  Bloomenthal  v.  Ford  (1897),  A.  C.  2  Fish  v.  Clelland  (18G4),  33  111.  243. 

V)S:  66  L.  J.  Ch.  2r>3;  David  v.  Park  And   see   Starr  v.   Bennett  (184")),  3 

(1870),  10:3  Mass.  001.    And  see  ch.  XI,  Hill  (N.  Y.),  303:  Upton  v.  Tribilcock 

sub-tit.  "Means  of  knowledge."  (IS?.)),  91  U.  S.  45. 
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One  can  easily  understand  that  if  a  question  arises  upon  the 
construction  of  a  document  as  to  the  right  of  a  woman  to  dower, 
and  she  should  say  that  she  was  not  entitled  to  it,  her  remark 
would  not  justify  action  by  those  hearing  her.*  And  yet  if  a 
company  should  represent  that  its  debentures  were  legally 
transferable, 

"there  would  be  an  equity  on  the  part  of  any  person  who  had  agreed 
for  value  to  take  a  transfer  of  these  debentures,  to  restrain  the  company 
from  pleading  their  invalidity." - 

Law  and  Fact. —  There  is  this  difficulty,  if  we  are  to  have 
one  rule  as  to  misrepresentations  of  law  and  another  as  to  mis- 
representations of  fact,  that  we  shall  have  to  come  to  some 
clear  understanding  as  to  the  difference  between  them.  For 
example,  in  one  House  of  Lords  case  it  was  said  that  "  the  con- 
struction of  a  contract  is  clearl}'  a  matter  of  law ; "  Mn  a  second 
it  was  thought  that  "  ])rivate  right  of  ownership  is  a  matter  of 
fact,"  even  if  you  have  to  argue  it  from  the  construction  of 
documents;  for  although  it  is  a  matter  of  fact  "it  may  be  the 
result  also  of  matter  of  law ; "  *  while  in  a  third  relief  was  given 
because  of  mistake  as  to  the  meaning  of  a  document,  Lord 
Chelmsford  declaring  that  "  a  matter  of  law  arising  upon  the 
doubtful  construction  of  a  grant"  is  "very  different  from  the 
ignorance  of  a  well-known  principle  of  law."* 

And  what  must  be  thought  of  a  representation  by  a  com- 
])any  that  its  shares  are  unassessable?  Is  that  a  statement  of 
law,  or  of  fact  as  the  result  of  a  matter  of  law?  If  the  com- 
pany had  represented  that  there  was  a  clause  in  its  charter 
rendering  the  shares  unassessable,  is  that  a  matter  of  fact? 
And  will  it  become  one  of  law  if  there  is  some  provision  there 
but  of  doubtful  interpretation.^  Again,  if  directors  should  rep- 
resent that  their  company  has  power  to  issue  debentures,  is 

iFairweather  v.  Archbald  (1868),  v.  Clifford  (1876),  3  Ch.  D.  793;  45  L, 

15  Gr.  255.     And  see  Bigelow  on  Es-  J.  Ch.  809.     See  also  Barber  v.  Clark 

toppel  (5th  ed.),  573.  (1890),  20  Ont.  522;  18  Ont.  App.  435; 

^Per  Kay,  L.  J.,  in  Re  Romford  Baldwin  v.  Kingstone  (1890),  18  Ont. 

(1883),  24  Ch.  D.  93;  52  L.  J.  Ch.  728.  App.   108;  King  v.  Doolittle  (lb58),  1 

And  seech.  XXIV,  sub-tit.  "Negotia-  Head   (Tenn.),  80;   Chand.   on   Con- 

bility  by  estoppel,"  citing  Goodwin  V.  sent,  104;  Pomeroy,  Eq.  Jur.  1176. 

Roberts,  and  other  cases.  ^  Beauchamp  v.  Winn  (1873),  L.  R. 

3  Midland  v.  Johnson  (1858),  6  II.  L.  6  II.  L.  234. 

C.  811.     And  see   Powell    v.   Smith  «In  Upton  v.  Tribilcock  (1875),  91 

(1872),  L.  R.  14  Eq.  85;  41  L.  J.  Ch.  734.  U.  S.  45.  it  was  held  that  a  represen- 

••  Cooper  V.  Phibbs  (1867),  L.  R.   2  tation  that  siiares  are  unassessable  is 

II.  L.  170.     See  to  same  effect,  Jones  a  representation  of  law. 
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that  a  representation  as  to  law  or  fact?  Possibly  either  or 
both.  For  it  is  said  that  it  the  reason  why  the  company  had 
not  such  power  was  that  sulHcient  stock  (a  pre-requisite  of 
debentures)  had  not  been  subscribed,  the  representation  was 
one  of  law;  but  if  the  right  to  issue  had  accrued  and,  "  having 
exhausted  that  power,  the  directors  had  stated  that  they  still 
had  power  to  issue  debentures,"  the  representation  would  have 
been  one  of  fact.^  And  what  is  to  be  said  of  a  representation 
that  a  patent  is  valid  when  the  jwint  is  whether  it  is  for  a 
"  new  and  useful"  invention;-  or  a  representation  that  a  man 
is  a  shareholder  in  a  company  ;  ^  or  a  representation  that  a  writ 
has  been  "returned  in  due  form  of  law;*  or  a  representation 
that  A.  is  the  wife  of  B.  ?  Perhaps  tliis  is  the  best  that  can  be 
said : 

"  There  is  not  a  single  fact  connected  tnth  personal  status  that  does  not 
more  or  less  involve  a  question  of  law.  If  3'ou  state  tliat  a  man  is  tlie  eldest 
son  of  a  niarria.i^e,  you  state  a  q-aestion  of  law,  heeaiise  you  must  know 
tliat  there  has  been  a  valid  marriage,  and  that  that  man  was  tiie  first-born 
son  after  the  marriage,  or  in  some  countries  before.  Therefore,  to  state 
tliat  it  is  not  a  representation  of  fact  seems  to  arise  from  a  confusion  of 
ideas.  It  is  not  tlie  less  a  fac't  because  tliat  fact  involves  some  knowledge 
or  relation  of  law.  There  is  hurdlij  an;/  fact  which  does  not  involve  it.  If 
you  state  that  a  man  is  in  possession  ot'  an  estate  of  ten  thousand  pounds 
a  year,  the  notion  of  possession  is  a  legal  notion  and  involves  knowledge 
of  law;  nor  can  any  other  fact  in  connection  ivith  propcrtu  be  stated  which 
does  not  involve  snch  knoirlcdge  of  law.  To  .state  that  a  man  is  entitled  to 
ten  thousand  pounds  consols  involves  all  sorts  of  laiv,"  ^ 

We  see  now  sulHciently  the  difficulties  which  confront  those 
who  assert  that  relief  will  be  given  as  against  mistakes  of  fact 
but  not  as  against  mistakes  of  law.  Categories  have  to  be 
made;  for  we  have  not  got  them,  but  only  the  promise  of  im- 
mense difficulty  in  their  construction. 

There  are  moreover  two  ver}'^  important  points  to  be  noticed 
in  connection  with  the  mux'im.  Ignora/itia  juris  haud  exGusat, 
if  "the  word  ^jus^  is  used  in  the  sense  of  denoting  general 
law,"  as  Lord  Westbury  declares  is  the  correct  sense  of  it;* 
or  if,  as  Lord  Chelmsford  has  it,  the  maxim  applies  only  to 
"ignorance  of  a  well-known  rule  of  law."  ^ 

iRashdall  v.  Ford  (18GG),  L.  R.  2  <  Starr    v.    Bennett   (1843),  5  Hill 

Eq.  750;  35  L.  J.  Ch.  769.  (N.  Y.).  803. 

-'Vermilyea   v.    Canniff  (1886).   12  s  Eaglesfield  v.  Londonderry  (1876), 

Ont.   164;    Huber  v.   Guggenheiraer  4  (Jh.  D.  702. 

(1898),  89  Fed.  R.  598.  «  Cooper  v.  Phibbs  (1867),  L.  R.  2 

3  Broughton  v.  Hutt  (1858),  3  De  G.  H.  L.  170;  45  L.  J.  Ch.  809. 

&  J.  5W;  28  L.  J.  Ch.  167.  7  Midland  v.  Johnson  (1858),  6  H. 

I.    C.  811. 
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(1)  There  is  the  criticism  in  Story's  Equity: 

"The  distinction  between  cases  of  mistake  of  a  j)Iain  anr]  settled  prin- 
ciple of  law,  anil  cases  of  iiiistMlce  of  a  |)ri(icii)le  of  law  not  plain  to  persons 
generally,  but  which  is  j'et  constructively  certain  as  a  foundation  of  title, 
is  not  of  itself  very  intelligible,  or  practically  speaking  very  easy  of  appli- 
cation, considereil  as  an  independent  element  of  decision."  l 

(2)  And  further  there  is  the  very  important  consideration 
that  it  is  precisely  in  cases  in  which  there  has  been  a  disph\y 
of  "  ion o ranee  of  a  well-known  rule  of  law  "  that  relief  is  often 
granted  (as  we  shall  see)  because 

"the  ignorance  of  a  plain  and  established  doctrine  so  generally  known 
ami  of  such  constant  occurrence  as  a  common  canon  of  descent  may  well 
give  rise  to  a  presumption  that  there  had  been  some  undue  inlluence,  im- 
position, mental  imbecility,  or  confidence  abused." 2 

We  thus  seem  to  arrive  at  the  conclusions  that  the  maxim 
Ignorantia pirifi  hand  excusat  ?i\^\)Y\Q.^  only  to  cases  of  "igno- 
rance of  woll-ktiown  rules  of  law;"  that  it  is  probably  impos- 
sible to  distinguish  (for  practical  purposes)  between  a  plain 
princij)le  of  law  and  one  "not  plain  to  persons  generally;" 
but  that  the  distinction  is,  after  all,  not  very  important,  for  if 
ignorance  of  plain  law  will  not  excuse,  yet  advantage  must  not 
be  taken  of  such  ignorance.  That  is  to  say,  people  are  presumed 
to  be  familiar  with  the  plain  principles,  but  when  they  are  not 
courts  must  recognize  that  fact  and  will  relieve  upon  the 
ground  of  fraud. 

Advantage  Tal'en  of  Ignorance. —  It  sometimes  happens  that 
a  venerable  statement  of  the  law  is  allowed  to  persist  while 
the  cases  which  it  ought  to  regulate  are  being  decided  in  op- 
position to  it.  This  presumption  that  "every  man  must  be 
taken  to  be  cognizant  of  the  law  "  still  has  authoritative  sound; 
and  arguing:  from  it,  in  the  manner  above  suggested,  the  con- 
elusion  is  inevitable  that  nobody  can  be  misled  by  a  misrepre- 
sentation of  law;  but  as  we  have  already  said,  "the  cases  are 
numerous  in  which  the  plain  fact  that  this  man  did  not  know 
the  law  has  been  allowed  to  assert  itself ; "  and  it  is  now 

"  well  settled  that  where  there  is  a  niistiike  of  law  on  one  side,  and  either 
positive  fraud  on  the  other,  or  ineciuitable,  unfair  an<l  deceptive  conduct 
which  tends  to  confirm  the  mistake  and  conceal  tlie  truth,  it  is  the  rij;ht 
and  duty  of  ecjuity  to  award  relief."  * 

This  is  made  sufficiently  clear  by  Lansdown  v.  Lansdown 

Il3theil28.  'Haviland  v.  AViUets    (1891),  141 

2Sneirs  Eq.   (11th  ed.),  457.   And    N.  Y.  3D;  35  N.  E.  R.  938. 

see  Frigg  v.  Read  (1843),  5  Humplu 

(Tenn.)  535. 
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in  1750,  a  case  of  misroprosentation  as  to  right  of  succession;^ 
Legge  v.  Croker  in  1811,  a  case  of  misrepresentation  as  to  a 
right  of  wav;^  Champlain  v.  Ldxjtin  in  1836,  a  case  of  mis- 
representation as  to  dedication;^  Wheeler  v.  Smith  in  1850,  a 
case  of  misrepresentation  as  to  the  effect  of  a  will;*  Southall 
V.  liigg  in  1851,  a  case  of  misrepresentation  of  the  liability  of 
an  apprentice  to  make  up  deficiency  in  his  master's  fee;'  Cow- 
ard V.  Hughes  in  1855,  a  case  of  permitting  a  woman  to  believe 
in  her  liability;^  Jordan  v.  Stevens  in  18G3,  a  case  of  misrepre- 
sentation as  to  the  validity  of  a  lease  commencing  infuturo;'' 
Sari  Beauchamp  v.  Winn  in  1873,^  and  Cooper  v.  Phipps  in 
1867,^  cases  of  purchasers  buying  their  own  property;  Ilirsch- 
Jield  V.  London  in  1876,  a  case  of  misrepresentation  as  to  ef- 
fect of  a  release  of  damages;^"  Hart  v.  Swaine  in  1877,  a  case 
of  misrepresentation  as  to  tenure  of  land  sold ;  ^'  Snell  v.  Insur- 
ance Co.  in  1878,  a  case  of  misrepresentation  as  to  a  policy  in 
the  name  of  one  partner  covering  the  firm's  interest;  '^  Stewart 
V.  Kennedy  in  1890,  a  case  of  misrepresentation  as  to  necessity 
for  "ratification  of  the  court ;"^^  and  in  Wilding  v.  Sanderson 
in  1897,  a  case  of  misrepresentation  as  to  the  effect  of  a  docu- 
ment;^* and  many  other  cases.^^ 

Estoppel. —  The  cases  relating  to  misrepresentation  of  law 
have  not  so  far  involved  the  peculiar  remedy  of  estoppel.  They 
have  been  those  in  which  relief  by  rescission  and  restitution 
principally  have  been  awarded.  There  can  be  no  doubt,  how- 
ever, that  the  principles  involved  in  both  classes  of  cases  are  so 
far  similar  that  we  are  safe  in  applying  (with  some  little  cir- 
cumspection) the  authorities  of  the  one  when  treating  of  the 
other. 

1  Mosely,  304;  2  J.  &  W.  205.     See       1293  u.  S.  85. 
reference    in    Stewart    v.    Stewart       ^^  15  App.  Cas.  lOS. 

(18;J8).  ()  CI.  &  F.  900.  14(1897)  2  Ch.  534;  08  L.  J.  Ch.  407, 

2  1  Ball  &  B.  500.  684. 

3  0  Paige  (N.  Y.),  195.  i^Laing  v.  Taylor  (1870).  20  U.  C. 
49  How.  (U.  S.)  55.  C.  P.  430;  approved  in  Brown  v.  Hol- 
6  11  C.  B.  481.  land  (1885),  9  Ont.  57;  Champlin  v. 
6  1  K.  &  J.  443.  Laytin  (1830).  0  Paige  (N.  Y.),  195,  in 
'  51  Me.  79.  which  it  is  suggested  that  the  ground 
8  L.  R.  6  H.  L.  233.  of  relief  is  fraud  rather  than  igno- 
9L.  R  2  H.  L.  149.  See  p.  164.            ranee  of  the  law;  Goodenow  v.  Ewer 

102  Q.  B.  D.  1;  40  L.  J.  Q.  B.  94.  (1800).  10  Cal.  401;  Boggs  v.  Hargrave, 

u  7  Ch.  Div.  42;  47  L.  J.  Ch.  5.  id.  5C0. 
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Innocent  3n s representation. —  V.cUne  leaving  tbe  subject  it 
should  be  noted  that  it  is  not  at  all  necessary  for  relief  that 
the  misrepresentation  should  be  fraudulent.  An  innocent  mis- 
representation is  just  as  disastrous  to  the  person  deceived  as 
one  tainted  with  falsehood;  and  it  is  equally  a  ground  for  es- 
toppel.^ 

1  Snell  V.  Insurance  Co.  (1878),  98  U.  S.  85.     And  see  ch.  VIIL 


CHAPTER  VII. 

CONDITION  NO.  5. 

The  Misrepresentation  Must  he  of  Something  Material. 

It  is  not  necessary  to  quote  much  authority  for  the  proposi- 
tion that  a  misrepresentation  to  have  any  effect  upon  the  rela- 
tions of  parties  must  be  as  to  something  which  might  have 
affected  those  relations. 

"A  matter  alleged,  which  is  neither  traversable  nor  material,  shall  not 
estop."! 

The  test  of  materiality  may  be  stated  as  follows: 

"It  must  be  a  representation  'dans  locum  co«^raef;n'.' that  is  a  repre- 
sentation K'^'ing  occasion  to  the  contract:  the  proper  interpretation  of 
which  appears  to  me  to  be  the  assertion  of  a  fact  on  wliicli  tlie  person  en- 
tering into  the  contract  relied,  and  in  the  absence  of  wiiich  it  is  reason- 
al^le  to  infer  tluit  he  would  not  have  entered  into  it;  or  the  suppression  of 
a  fact  tlie  knowledge  of  which  it  is  reasonable  to  infer  would  have  made 
him  abstain  from  the  contract  altogether."^ 

Or,  in  the  lanffuasre  of  Pollock  on  Contracts:^ 

'■Anything  which  would  affect  the  judgment  of  a  reasonable  man,  gov- 
erning himself  by  the  principles  on  which  men  in  practice  act  in  the  kind 
of  business  in  hand." 

The  following  is  from  a  United  States  case  and  represents  a 

more  rigid  view  of  the  matter: 

"Still,  this  important  question  is  not  left  to  the  arbitrary  or  accidental 
decision  of  each  court  in  each  case,  for  all  courts  are  governed  or  at  least 
directed  by  certain  precedents  and  rules,  among  which  it  is  sufficient  to 
state  at  jiresent  tiiat  the  fraud  must  be  material  to  the  contract  or  tians- 
action  which  is  to  be  avoided;  for  if  it  relate  to  another  matter,  or  to  this 
only  in  a  trivial  and  unimportant  way,  it  affords  no  ground  for  the  action 
of  llie  court.  It  must,  therefore,  relate  distinctly  and  directly  to  the  con- 
tract and  affect  its  very  essence  and  siiVjstance.  But  there  is  no  positive 
standaril  by  which  to  determine  whetlier  the  fraud  be  thus  material  or 
not.  No  better  rule  can  be  given  for  deciding  the  question  than  this:  If 
the  fraud  be  such  that,  had  it  not  been  practiced,  the  contract  could  not 
have  been  made  or  the  transaction  completed,  then  it  is  material  to  it; 
but  if  it  be  shovvn  or  made  jirobible  that  the  same  thing  would  have  been 
done  in  the  same  way  if  tlie  fraud  hail  not  been  practice*!,  it  cannot  be 
deemed  material.  Whether  the  fraud  be  material  or  otherwise  seems  to 
be,  on  the  decided  weight  of  authority,  a  question  for  tlie  jury  and  not  a 
question  of  law;  but  it  is  obvious  that  in  many  cases  the  jury  cannot  an- 
swer this  question  without  instructions  from  the  court."* 

1  Vin.  Ab.,  vol.  X.  p.  422.  to  materiality,  see   Leake  on  Con- 

*Per  Romiliy,  M.  R.,in  Pulsford  v.  tracts  (IJJth  ed.),  3i;3sq.,  and  Royal 

Richards  (la.^i),  17  Beav.,  90;  22  L.  Ins.  Co.  v.  Byers  (1885),  9  Ont.  120. 

J.  Ch.  5")9.  4  Tor    Miller,    J.,    in    MeAleer    v. 

'Gth  ed.,  p.  550.     For  examples  as  Horsey  (1871),  'Jo  Md.  433.     And  see 
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In  view  of  a  useful  distinction  recentlv^  made  it  is  probably 
going  too  far  to  say  that  the  misre])resentation  must  "relate 
distinctly  and  directly  to  the  contract,  and  affect  its  very  es- 
sence and  substance."  A  rapacious  money-lender  concealed 
his  identity  (by  moans  of  an  assumed  name)  in  order  to  induce 
a  borrower  to  deal  with  him;  and  it  was  held  that  the  fraud 
was  sulticiently  material  to  warrant  a  rescission  of  the  con- 
tract.^    A.  L.  Smith,  L.  J.,  said: 

"In  my  opinion  tlie  first  point  which  arises  is  not  whother  tlie  fraud 
was  niatrrial  to  tlic  contract  entered  into,  hut  wiiether  the  fraud  was  ma- 
terial to  tiie  indiiceiiicnt  wliich  brou<^ht  about  the  contract." 

A  Manitoba  case  is  much  to  the  same  effect.  A  man  having 
a  contract  for  the  purchase  of  lands  resold  them  at  a  much 
higher  price,  pretending  that  he  was  agent  merely  for  his 
vendor,  and  procured  his  vendor  to  convey  direct  to  the  sub- 
purciiaser.  The  sub-purchaser  would  have  made  more  careful 
inquiries  had  he  been  aware  of  the  facts,  and  was  held  entitled 
to  rescind  his  agreement.- 

It  is  always  very  difficult,  when  a  misrepresentation  has 
been  followed  by  action,  for  the  misrepresenter  to  contend  that 
his  misstatement  was  immaterial.  The  onus  lies  heavily  upon 
him  to  disprove  the  propter  hoc? 

Several  liepresentat'tons^  and  One  of  Them  Untrue. — 

"When  certain  statements  have  been  made,  all  in  their  nature  capable, 
more  or  less,  of  leading  the  party  to  whom  they  are  addressed  to  adopt  a 
particular  Ime  of  conduct,  it  is  impossible  to  say  of  any  one  of  sucii  repre- 
sentations so  maiie  that  even  if  it  had  not  been  maile  the  same  resolution 
wouUI  have  been  taken  or  the  same  conduct  followed.  Where,  therefore, 
in  a  nej^otiation  between  two  i)arties,  one  of  them  induces  the  other  to 
contract  on  the  faitli  of  the  representations  made  to  him,  any  one  of  which 
lias  been  untrue,  the  whole  contract  is  in  this  court  considered  as  having 
b  'en  obtamed  fraudulently.  Who  can  say  tiuit  the  untrue  statement  may 
not  have  been  precisely  that  which  turned  tiie  scale  in  the  mind  of  the 
party  to  whom  it  was  addressed?"* 

The  subject  is  closely  associated  with  that  treated  of  in  a 
later  chapter,''  to  which  reference  may  be  ma<le.  There  i>,  no 
doubt,  distinction  between  questions  as  to  the  materiality  of 

Huber  v.  Guggenheim  (1S98),  89  Fed.  3  Smith  v.  Kay  (1859),  21  Beav.  5-:2; 

R.  ,598.  7  H.  L.  750;  Traill  v.  Baring  (1864). 

1  Gordon  v.  Street  (1899),  2  Q.  B.  4  I)e  {:i.,3.  &  S.  318;  42  L.  J.  Ch.  521; 

646;  69  L.  J.  Q.  B.  45.  Bailey  v.  Seymour  (1894),  42  S.  C.  322; 

-'Hutchinson    v.   Calder    (1883).    1  20  S.  E.  K.  62.     And  see  ch.  XI. 

Man.    17.      The   judgment   was    re-  ■•Per  Lord  Cranworth,  in   Raynell 

versed  on  appeal,  but  not  upon  the  v.  Sprye  (1852),  1  D.  JI.  &  G.  707;  21 

ground  tliat  such  a   niisrepresenta-  L.  J.  Ch.  6o3. 

tion  would  not  be  material.     Id.  46.  ^Q^g  oust,  ch.  21. 
6 


82  CONDITION    NO.  5. 

misrepresentations  and  questions  as  to  wbetlier  a  change  of 
position  tooli  place  upon  the  faith  of  such  misrepresentations. 
But  it  may  be  said  that  a  change  of  position  upon  tlie  faith  of 
a  misrepresentation  proves  its  materiality.  And,  given  a  ma- 
terial misrepresentation,  followed  by  a  change,  and  the  propter 
will  be  easily  inferred.  There  are  cases,  too,  in  which  neither 
factor  is  palpably  existent,  and  presumptions  have  to  be  re- 
sorted to. 

Assisted  Misrepresentation: — It  is  obvious  that  in  cases  of 
assisted  misrepresentation,  not  only  must  the  misrepresenta- 
tion have  been  material,  but  the  assistance  also  must  have  been 
of  such  character  as  to  have  influenced  the  result.  The  for- 
mula adopted  in  this  work  to  express  the  requisite  relation  be- 
tween the  assistance  rendered  by  the  estoppel-denier  and  the 
action  of  the  estoppel-asterter  is  that  the  change  of  position 
must  be  reasonably  consequent  upon  the  assistance.  This  sub- 
ject is  treated  in  a  subsjqaent  chapter.^ 

lCh.XIIL 


CHAPTER  YIII. 

CONDITION  NO.  6. 

Fraud  or  Bad  Faith  is  Not  Essential. 

The  question  now  to  be  considered  relates  to  the  moral  qual- 
ity of  the  misrepresentation.  Must  there  be  fraud  or  bad  faith 
in  it?  or  may  it  be  of  perfectly  innocent  chayacter?  Indeed, 
there  is  a  much  deeper  question  (usually  not  thought  of)  di- 
recting our  ethical  inquiry,  sometimes  not  to  the  misrepresen- 
tation at  all,  but  to  the  assistance  rendered  to  it  by  some  third 
person  — by  the  person  said  to  be  estopped. 

Misrepresentation  may  be  found  in  three  departments  of  the 
law :  (1)  Deceit,  (2)  Rescission,  and  (3)  Estoppel.  The  wider 
our  survey  of  it  the  better  we  shall  understand  it. 

I.  Misrepresentation  and  Deceit. 

Mr.  Bigelow's  list  of  requisites  of  an  estoppel  contains  the 

following: 

'•The  ivpresentation  must  have  been  made  with  knowledge,  actual  or 
virtual,  of  the  facts."  ^ 

And  in  exposition  of  that  proposition  he  says:^ 

"Estoppel  arising;  in  virtue  of  a  misrepresentation  is  the  converse  of  an 
action  of  deceit.  The  property  or  interest  claimed  hy  reason  of  the  estop- 
pel corresponds  to  the  damages  souglit  in  the  action  of  deceit;  and  in 
order  to  make  good  the  claim  of  estopjjel  the  same  things,  it  sliould  seem, 
are  requisite  tJiat  are  necessary  to  the  maintenance  of  the  action  men- 
tioned. Now  by  the  clear  weight  of  authority  in  which  courts  of  equity, 
in  recent  times  at  least,  agree  uitli  tiie  courts  of  law.  it  is  necessary  to  the 
recovt-ry  of  damages  in  an  action  ft)r  misrepresentation,  by  tiie  current  of 
nutliority,  to  show  that  the  defendant  made  the  re|)resentation  (I)  with 
atrtual  knowledge  of  its  falsity,  or  ("2)  recklessly,  without  knowing  whether 
it  was  true  or  false,  or  (;!)  urMer  circumstances  in  which,  from  his  piculiar 
relation  to  the  facts,  he  was  bound  to  know  the  true  state  of  things."' 

Passing  over  for  a  moment  the  stated  requisite  of  fraud,  let 
it  be  observed : 

1,  That  in  Mr.  Bigelow's  classification  there  is  no  room  for 
his  third  sort  of  case.     The  iirst  two  classes  exhaust  the  pos- 

'  On  Estoppel  (.Ith  ed.),  p.  570.  And    ever,  having  more  relation  to  acqui- 
see  VVillmott  v.  Barber  (1880),  15  Ch.     escence  than  to  estoppeL 
D.  9(i;  42  L.  J.  Ch.  702,  a  case,  how-        2id.,  p.  coO. 
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sible  cases,  for  they  include  cases  where  a  representation  has 
been  made  which  is  known  to  be  false,  and  those  in  which  it  is 
made  "  without  knowing  whether  it  was  true  or  false."  It  is 
useless  then  to  inquire  whether  the  asserter  "  was  bound  to 
know  the  true  state  of  things;"  for  whether  he  was  or  was 
not  so  bound  he  is  estopped  (1)  if  he  make  a  representation 
Avhich  he  knows  to  be  false,  and  (2)  which  may  be  false.* 

2.  The  ])rcsent  writer  cannot  agree  either  that  an  action  of 
deceit  will  lie  merely  because  tlie  misrepresenter  "was  bound 
to  know  the  true  state  of  things"  in  the  absence  of  that  fraud 
which  would  place  the  instance  in  one  of  the  other  categories. 
In  the  leading  case  of  Depnj  v.  Peelc^  Lord  Ilerschell  said : 

"I  think  the  authorities  establish  the  followinpc  propositions:  First,  in 
order  to  establish  an  action  of  deceit,  Uwre  vnist  be  proof  of  fraud,  and 
nothing  short  of  that  ivill  suffice.  Secondly,  fraud  is  proved  when  it  is 
shown  tliat  a  false  representation  lias  been  made,  (1)  knowingly,  (-)  witli- 
out  belief  in  its  truth,  or  (3)  recklessly,  careless  whether  it  be  true  or  false. 
Although  I  have  treated  the  second  and  third  as  distinct  cases,!  think  the 
third  is  but  an  instance  of  the  second,  for  one  who  makes  a  statement 
under  such  circumstances  can  have  no  real  belief  3  in  the  truth  of  what  he 
states." 

And  although  the  learned  judge  refers  to  cases  in  which  "  a 
person  within  whose  province  it  lay  to  know  a  particular  fact," 
it  is  "  only  for  the  purpose  of  putting  them  aside"  as  being  "  in 
an  altogether  different  category  from  actions  to  recover  dam- 
ages for  false  representations,  such  as  we  are  dealing  with." 

3.  Nor  can  the  present  writer  agree  that  for  "  estoppel  the 
same  things  are  requisite"  as  in  the  action  of  deceit.     The  lat- 

iln  Watson  v.  Jones,  25  S.  R.  683  knew  his  statements  to  be  untrue. 

(Fla.),  it  is  said:  "We  are  therefore  are  but  different  methods  of  stating 

of  opinion  that  proof  of  scienter  in  the  same  ultimate  fact,  viz.  knowl- 

the  third  phase  does  not  give  another  edge.     McBeth  v.  Craddock,  28  Mo. 

or  different  right  or  ground  of  ac-  App.   380;  De  Lay  v.  Carney  Bros., 

tion  from  that  given  by  proof  under  100  Iowa,  687;  69  N.  W.  R.  1053." 

the  first  phase,  but  that  it  simply  es-  2(1889)  14  A.  C.  357;  58  L.  J.  Ch. 

tablishes  the  same  ultimate  fact,  viz.  864.     See  the  Deny  v.  Peek  scholia 

knowledge,  by  a  different  class  of  cited  with  it  in  ch.  XVI. 

evidence;  and  consequently  that  an  3  As  to  this  point  of  reality  of  bs'- 

allegation    that  defendant   'knew'  lief  see  Allcroft  v.  Bishop  of  Lon- 

bis  representation  to  be  false  is  prov-  don  (1889),  23  Q.  B.  D.  414;  58  L.  J. 

able  by  evidence   embraced  in  the  Q.  B.  385;  24  Q.  B.  D.  213;  59  L.  J. 

third  phase.    In  other  words,  an  aver  Q.  B.  169;  (1891)  A.  C.  666;  61  L.J. 

ment  that  defendant's  situation  or  Q.  B.  62;  Angus  v.  Clifford  (1891).  "i 

means  of  knowledge  were  such  as  Ch.  449;  60  L.  J.  Ch.  443;  White  v. 

made  it  his  duty  to  know  whether  Sage  (1892).  19  Ont.  App.  135;  Turner 

his  statement  was  true  or  false,  and  v.  Francis  (1894),  10  Man.  340;  25  S.  C. 

an   averment  that  defendant  well  Can.  110. 
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ter,  ns  we  have  just  soon,  must  be  based  upon  "  fraud,  and  noth- 
ing short  of  that  will  suliice." '  In  estoi)pel,  on  the  other  hand, 
as  we  shall  abundantly  see,  a  perfectly  innocent  misrepresenta- 
tion, or  even  innocent  assistance  rendered  to  a  misrejiresenta- 
tion  of  another  person,  may  be  quite  sufficient  for  estoppel '* 

II.  MlSliEPKESENTATION    AND    RESCISSION. 

In  some  cases  of  misrepresentation  rescission  of  the  contract 
is  sought,  and  not  damages  in  deceit,  nor  yet  estoppel.  The  law 
as  to  malafides^  in  such  cases,  is  explained  by  Lord  Herschell: ' 

"I  think  it  important  that  it  slioulcl  be  borne  in  mind  tliat  such  an  ac- 
tion (/.  e.,  an  action  for  deceit)  differs  essentially  fron  one  brought  to  obtain 
rescission  of  a  contract  on  the  ground  of  misrepresentation  of  a  material 
fact.  Tiie  principles  wliich  govern  the  two  actions  are  widely  diiferent. 
Where  rescission  is  claimed  it  is  only  necessary  to  prove  tiiat  there  was 
misrepresentation;  then,  however  honestly  it  may  iuive  been  made,  how- 
ever free  from  blame  the  person  who  made  it.  the  contract  having  been 
obtained  by  misrepresmitation  cannot  stand.  In  an  action  of  deceit,  on 
the  contrary,  it  is  not  eriouj^h  to  establish  misrepresentation  alone;  it  is 
conceded  on  all  hands  that  sometlung  more  must  be  proved  to  cast  liability 
upon  the  defendant,  though  it  has  been  a  matter  of  controversy  what  ad- 
ditional elements  are  requisite." 

III.  Misrepresentation  and  Estoppel. 

Misrepresentation  as  a  basis  for  an  action  of  deceit  then 
must,  according  to  the  present  state  of  the  law,  be  fraudulent. 
On  the  other  hand,  misrepresentation  as  a  ground  for  rescission 


1  Reference,  of  course,  is  made  to 
the  present  state  of  the  law.  See, 
however,  the  chapter  on  Deceit, 
ch.  XVI. 

2. Mr.  Bigelow  at  page  6'39,  note  1, 
himself  says:  "As  there  need  not  be 
any  actual  design  that  the  repre- 
sentation should  be  acted  upon, 
there  need  be  no  design  to  defraud." 

SDerry  v.  Peek  (18S9).  14  App.  Cas. 
359:  58  L  J.  Ch.  864;  Reese  v.  Smith 
(1869),  L.  R.  4  H.  L.  81;  J39  U  J.  Ch, 
H')'}  (per  Lord  Cairns);  Petrie  v. 
Guolph,  11  S.  C.  Can.  A'tO:  Jordan  v. 
Provincial  (1S9S),  28  S.  C.  Can.  504; 
Budd  V,  McLaughlin  (1896),  10  Man. 
75.  A  very  capable  jurist  (Strong, 
C.  J.)  has  suggested  a  distinction  be- 
tween executed  and  executory  con- 
tracts, holding  that  for  rescission  of 
the   former    the    misrepresentatiou 


must  be  fraudulent  (as  in  deceit), 
but  otherwise  where  the  contract 
remains  executory.  Bell  v.  ]\Lu  klin 
(1889),  15  S.  C.  Can.  581.  This  may 
at  all  events  be  said:  That  rescission 
ouglit  to  include  restoration  to  the 
status  quo  ante;  that  where  the  con- 
tract has  been  executed,  complete 
restoration  is  frequently  impossible; 
and  that  if  there  has  been  bad  faith 
the  court  might  be  less  careful  upon 
that  point  than  if  the  misrepresen- 
tation had  been  made  innocentl}'. 
If  the  point  is  well  taken  it  will  in- 
volve the  consideration  of  contracts 
partly  executed;  and  perhaps  a  dis- 
tinction as  to  the  heinousutss  of 
the  fraud  as  compared  with  the  com- 
plexities of  the  change  of  position  — 
perhaps  to  the  exercise  of  judicial 
discretion  in  such  cases. 
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of  a  contract  may  be  innocent.  What  is  the  law  with  refer- 
ence to  misrepresentation  as  a  ground  of  estoppel? 

Diverse  Views. —  Upon  such  a  fundamental  point  as  the  ne- 
cessity for  fraud  as  an  element  of  estoppel  we  would  expect  to 
find  the  authorities  agreed.  For  plainly  little  can  be  done 
towards  a  philosophy  of  estoppel  without  settlement  of  this 
main  question,  Is  moral  culpability  essential  to  estoppel? 

In  Smith's  Leading  Cases  it  is  said: 

"But  if  the  representation  was  made  under  a  mistake,  and  in  ignoranco 
of  the  facts,  there  will  be  no  estoppel."! 

Story's  Equit}'-  has  the  following: 

"This  doctrine  of  estoppel  m  pais  in  ordinary  cases  grows  out  of  a 
fraudulent  purpose  and  a  fraudulent  result." - 

In  a  Canadian  case  it  is  said: 

"The  general  rule  is  that  fraud  is  necessary  to  the  existence  of  an  es- 
toppel by  conduct.  Tlie  person  must  have  been  deceived;  the  party  to 
whom  the  representation  is  made  must  have  been  ignorant  of  the  truth  of 
the  matter,  and  the  representation  must  have  been  made  with  knowledge 
of  the  facts."  3 

And  in  the  United  States  Supremo  Court  it  is  said  that: 

"For  the  application  of  that  doctrine  there  must  generally  be  some  in- 
tended deception  in  the  conduct  or  declaration  of  the  party  to  be  estopped, 
or  sucli  gross  negligence  on  his  part  as  to  amount  to  constructive  fraud 
by  which  another  has  been  misled  to  his  injury."* 

Upon  the  other  hand  there  is  in  many  cases  the  flattest  con- 
tradiction of  this  doctrine.    For  example  Lord  Cran  worth  said:* 

"It  is  not  necessary  ttuit  the  party  making  the  representation  should 
know  that  it  was  false;  no  fraud  need  have  been  intended." 


19th  Am.  ed.,  111,2110.  And  see 
Holcomb  V.  Boynton  (1894),  151  111. 
294;  37  N.  E.  R.  1031. 

2  13th  ed.  1544.  The  cases  in  the 
United  States  are  conflicting.  In 
favor  of  the  above  quotation  may  be 
found:  Hill  v.  Epley  (1H;;8),  31  Pa.  St. 
331;  Biddle  Boggs  v.  Merced  (1859), 
14  Cal.  367;  Zuchtman  v.  Roberts 
(1871),  109  Mass.  53;  Stephens  v.  Den- 
nett (1872).  51  N.  H.  324;  Brant  v. 
Virginia  (1876),  93  U.  S.  335;  Staton 
V.  Bryant  (1877),  55  Miss.  261;  King- 
man'v.  Graham  (1881).  51  Wis.  232; 
8  N.  W.  R.  181;  Powell  v.  Rogers 
(1883).  105  111.  322:  De  Berry  v. 
Wheeler  (1895),  128  Mo.  34;  30  S.  W. 
R.  338;  Brigham  Young  v.  Wagner 
(1895),  12  Utah,  1;  40  Pac.  R.  701. 
It  is  sometimes  thought  that  negli- 


gence as  evidence  of  fraud  will  suf- 
fice. Sullivan  v.  Colly  (1896),  18  C. 
C.  A.  193;  71  Fed.  R.  460.  For  the 
contrary  opinion:  Pitcher  v.  Dove 
(1884),  99  Ind.  175,  178;  Trustees  v. 
Smith  (1890).  118  N.  Y.  640;  23  N.  E. 
R.  1102;  Stiff  V.  Ashton  (1891),  155 
Mass.  130;  29  N.  E.  R.  203;  Moore  v. 
Brownfield  (1894),  10  Wash.  439:  39 
Pac.  R.  113.  And  see  cases  cited 
with  Brant  v.  Virginia,  posf,  ch.  XII. 

3  Per  Ferguson.  J.,  in  McGee  v. 
Kane  (1887),  14  Ont.  234.  And  see 
Howard  v.  Hudson  (1853),  2  E.  &  B. 
11;  22  L.  J.  Q.  B.  341. 

4  Brant  v.  Virginia  (1876),  93  U.  S. 
335. 

8  Jorden  v.  Money  (1854),  5  H.  L. 
C.  212;  23  L.  J.  Clu  805. 
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And  Lord  Cairns  said: 

'•If  pirsons  take  upon  tlu-insplvos  to  make  assoitions  as  to  wliicli  they 
are  ijiiiorant  wliellu'r  lln-y  art-  true  or  uritrui'.  tlu'y  must  in  a  civil  point  of 
view  be  held  as  responsible  as  il'  they  iiaJ  asserted  tliat  which  tiiey  knew 
to  be  true." ' 

Attempted  Reconciliation. —  Attempts  have  been  made  to  rec- 
oncile these  conflicting  views  by  retaining  the  word  "fraud," 
and  dispensing  with  its  i-eality  —  in  this  ingenious  fashion: 

"All  that  is  meant  in  tlie  ex[>ression  that  an  estoppel  nnist  possess  an 
element  of  fraud  is  that  the  case  must  be  on"  in  which  tiie  <'ir(;umstance3 
and  conduct  would  rend"r  it  a  fraud  for  the  party  to  deny  wliat  lie  had 
l>r"viou-;|y  induced  or  sufTered  another  to  believe  and  take  ai^tion  upon; 
tlie  door  IS  shut  against  assertinjij  a  ri;^ht  that  would  result  in  doin;^  an  in- 
jury by  the  i)arty  assertinj^  it  to  some  other  person,  or  when  in  fjood  con- 
science anil  honest  dealing  he  ought  not  to  be  permitted  to  gainsay  his 
previous  conduct.  Tliis  is  sullicieiit  to  work  an  esto()pel  and  bring  in  the 
element  of  moral  wrong,  and  there  need  be  no  precedent,  corrupt  motive 
or  evil  design." - 

It  will  be  observed  that  the  reconciliation  is  effected  by  re- 
moving the  so-called  fraud  from  one  end  of  the  transaction  to 
the  other  —  from  the  misrepresentation,  which  may  now  be 
innocent,  to  the  harvest  of  its  fruits,  which,  if  permitted,  would 
be  fraudulent  —  from  the  original  purpose  to  the  final  result. 
But  it  would  be  just  as  accurate  to  say  that  there  must  be  an 
"element  of  moral  wrong"  in  a  debtor  before  he  can  be  com- 
pelled to  pay  his  debts  —  "the  case  must  be  one  (it  would  be 
said)  in  which  the  circumstances  and  conduct  would  render  it 
a  fraud  for  the  party  to  deny  (payment  of)  what  he  had  pre- 
viously induced  or  suffered  another  to"  lend  him.  This  word 
"fraud,"  after  being  emptied  of  all  meaning,  is  often  used  in 
explanation  of  that  which  is  imperfectly  understood,  but  which 
would  be  clear  enough  were  it  completely  omitted.'  "We  can 
disjiense  with  it  here.  A  little  care  in  distinction  and  classifi- 
cation is  all  that  is  necessary. 

Reconciliation. —  Readers  will  remember  that  misrepresen- 
tation may  be  either  personal  or  assisted,  and  that  the  assist- 
ance may  be  either  active  or  passive.'*     Leaving  the  proof  to 

1  Reese  v.  Smith  (18G9).  L.  R  4  H.  ^See  ehs.  XVIII  and  XIX. 

L.  79;  39  L.  J.  Cli.  849.     And  see  per  *  Ante,   p.  18.     Assisted   misrepre- 

Jessel,  M.  R.,  in  Eagleslield  v.  Lon-  sentation  occurs  where  the  misrep- 

donderry  (1870),  4  Ch.  D.  704.  resentation  has  been  made  by  some 

-Herman  on  Estoppel  and  Res  Ju-  third  person,  but  it  has  been  maile 

dicata,  sec.  775.     And  see  Patterson  credible  by  some  act  or  omission  — 

V.  Lytle  (1849),  1  Jones,  53;   Dczell  v.  by  some  assistance,  of  the  estoppel- 

Odell  (184-2),  3  Hill,  215;  Hill  v.  Epley  denier.     This  assistance  may  be  ac- 

(1858),  31  Pa.  St.  334.  tive,  as  where  a  mortgagee  hands  to 
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follow  let  it  be  at  once  said:  (1)  that  where  the  misrc])repen- 
tation  is  that  of  the  estoppel-denier  (personal  misrepresenta- 
tion), a  misrepresentation  will  not  the  less  work  an  estoppel 
because  it  is  honest  and  innocent;  (2)  that  where  the  misrepre- 
sentation is  that  of  a  third  party  (assisted  misrepresentation), 
tbe  assistance,  if  active,  will  not  the  less  work  an  estoppel  be- 
cause it  was  rendered  honestly  and  innocently;  (3)  and  that 
the  dicta  which  require  culpability  or  bad  faith  as  a  pre- requisite 
of  estoppel  must  be  confined  to  cases  of  assisted  misrepresen- 
tation where  the  assistance  is  of  jiassive  sort. 

If  with  this  classification  in  view  the  authorities  are  again 
consulted  the  conflict  among  them  will  almost  entirely  disap- 
pear. "Where,  as  in  Story  or  the  United  States  Supreme  Court, 
it  is  asserted  that  fraud  is  requisite  to  estoppel,  it  will  be  found 
that  the  kind  of  estoppel  in  view  was  that  usually  I'eferred  to  as 
estoppel  by  standing-by,  that  is  to  say,  cases  of  misrepresenta- 
tion by  passive  assistance.  And  when  Lord  Cran worth  and 
many  others  deny  the  essentiality  of  fraud,  it  will  be  found 
that  they  are  speaking  with  reference  to  cases  of  personal  mis- 
representation, 53r  those  when  the  assistance  is  active. 

Applying  then  the  dicta  to  their  particular  cases  merely,  we 
might  be  led  to  say  generally  with  Lord  Cranworth,  that  "no 
fraud  need  have  been  intended,"  but  that  cases  of  standing-by 
seem  to  be  an  exception  to  the  rula 

Misrepresentation  by  Passive  Assistance. 

"When,  however,  we  examine  more  closely  this  exception  we 
shall  see  that  it  is  such  in  appearance  merely.  "We  shall  find 
indeed  that  there  must  be  culpability  in  all  cases  of  standing- 
by,  but.  careful!}'  distinguishing,  we  shall  discover  that  it  is  a 
re(juisite  of  existence  of  the  misrepresentation,  and  not  at  all 
an  essential  element  in  the  estoppel.  In  other  words,  there  is 
culpability  in  such  cases  because  they  are  a  category  of  cul- 
pable actions,  and  not  because  fraud  or  evil  intent  is  necessary 
to  estoppel. 

AVhether  estoppel  will  ensue  when  an  owner  of  land  stands 

the  mortgagor  the  title  deeds,  and,  where  tlie  owner  of  property  stands 

thus  equipped,  the  mortgagor  rep-  by  while  it  is  sold  to  another  to  an 

resents    himself    as    unincumbered  innocent  purchaser, 
owner.     Or   it   may   ba   passive,   as 
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bv  wliilo  it  is  soLl  to  an  innocent  purcliaser  depends,  no  doubt, 
U|)ori  \vli(>tlier  the  by-standcr  intended  to  mislead;  and  too 
hastily  it  may  be  said  that  the  case  shows  therefore  that  fraud 
is  essential  to  the  estoppel.  But  it  must  be  observed  that 
fraud  (in  the  case  in  hand)  is  necessary  to  the  existence  of  the 
misrepresentation  on  the  ]iart  of  the  by-stander;  and  all  that 
can  be  said  as  to  the  estoppel  is  that  there  must  be  a  misrep- 
resentation—  moral  quality  of  it  unessential. 

The  point  is  imjiorlant.  Observe  what  it  is  that  I  allege 
when  1  silently  stand  by.  Do  I  assert  that  I  have  no  interest 
in  the  i)roperty?  If  so,  I  would  of  course  be  estopjicd.  But 
that  is  not  the  proper  interpretation  to  put  upon  silence.  In 
America,  at  least,  where  land  is  designated  almost  exclusively 
by  ligures,  few  property  owners  can  bear  in  mind  the  descrip- 
tion of  their  holdings.  If  one  of  such  persons  witnessing  a  sale 
of  land  were  asked  whether  he  had  an  interest  in  it,  his  an- 
swer would  jirohably  be:  "I  do  not  know;  if  you  wisii  I  will 
look  it  up  and  tell  you."  B .'  such  a  statement  he  would  not 
be  estopped.  Innocent  silence  means  nothing  further,  if  in- 
deed it  even  goes  as  far  as  that.^  I;i  innocent  silence,  there- 
fore, thei'e  is  no  misrepresentation  or  assistance  to  misrepre- 
sentation.    It  therefore  cannot  estop. 

Consider  two  of  the  leading  dicta  as  to  estoppel  by  standing- 
by.     In  one  important  case  Lord  Cranworth  said:^ 

"If  a  stniinjer  lipfrins  to  build  on  my  land  supposinj?  it  to  bo  liis  own, 
and  1.  pi'iceivhu/his  Dii.stdke,  abstain  from  seltiii,";  liim  ri,u;lu  luid  leave  him 
to  persevere  in  his  error,  a  court  ofecjuity  will  not  allow  me  al'tei  \v;irds  to 
assert  my  title  to  the  laiul  on  which  he  had  expended  money,  on  the  sup- 
position that  the  land  was  I\is  own.  It  considers  that  tcJien  I  saw  the  mis- 
take into  trhich  lie  had  fiilleu  it  jcas  my  duty  to  be  active  and  to  state  my 
adverse  title;  and  that  it  would  be  dishonest  in  me  to  remain  wilfully 
passive  on  such  an  occasion,  in  order  afterwards  to  prolit  by  the  mistake 
whicli  I  miL;ht  have  prevent'il." 

And  Chancellor  Kent  is  to  the  same  effect:' 

"If  a  man  knowingly,  though  passively  by  looking  on,  suffer  anotlierto 
purc'hase  lantl  for  vahiable  ct)nsideration  vtider  an  erroneous  ifiipression 
of  title  without  making  known  his  claim,  he  will  not  be  p.-rmitted  there- 
after to  exercise  his  legal  right  against  such  person." 

1  Willmott  V.  Barber  (1880),  15  Ch.  47  L.  J.  Ch.  381;  Gray  v.  :\IcLennan 

D.  90;  4'3  L.  J.  Ch.  792;  Low  y.  Bou-  (1886).  3  Man.  337;  Hill  v.  Epley  (185S), 

verie  (1891),  3  Ch.  82;  60  L.  J.  Ch.  0-,4.  31  Pa.  St.  334. 

2Kamsden  v.  Dyson  (bSCiG),  L.  R.  1        'This   statement  of  the  law  has 

H.  L.  140.     And  see  East  India,  etc.  been  widely  adopted  in  the  United 

Co.  V.  Vmcent(1740),  2  Atk.  82;  Pick-  States.     Bigelow   on    Estoppel  (otb 

ard  V.  Sears  (1837),  6  A.  &  E.  4G9;  De  ed.),  p.  586,  and  note. 
Bussehe  v.  Alt  (1878),  8  Ch.  D.  314; 
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Observe  the  condition  for  estoppel:  "When  I  saw  the  mis- 
take into  which  he  had  fallen,"  or  when  I  "suffer  another"  to 
act  "under  an  erroneous  impression  of  title."  Standing-bv" 
merely  will  not  estop,  for  although  near-by  I  may  not  see  that 
there  is  any  mistake  or  any  erroneous  impression  —  will  not 
estop,  therefore,  because  there  is  no  misrepresentation. 

In  order  to  see  "  the  mistake"  three  things  seem  to  be  requi- 
site: 

1.  I  must  be  aware  of  my  own  right, 

2.  The  other  party  must  be  unaware  of  my  right, 

3.  I  must  have  reasonable  ground  for  assuming  the  other 
party's  ignorance.^ 

A  fev.r  cases  v,'ill  help  to  an  appreciation  of  these  points: 

Willmott  V.  Barher?  A  lease  contained  a  clause  prohibitive  of 
sub-leasing;  a  sub-lease  was  made;  the  sub-lessee  entered  and 
expended  money  to  the  knowledge  of  the  head  landlord;  both 
the  head  landlord  and  the  sub-lessee  were  unaware  of  the  pro- 
hibitory clause:  held,  that  the  head  landlord  was  not  estopped. 
Observe  that  the  head  landlord  had  made  no  representation  of 
any  kind.  The  utmost  that  was  charged  against  him  was  that 
he  stood  by  and  allowed  his  tenant's  misrepresentation  of  a 
rio-ht  to  sub-let  to  take  effect. 

This  case  illustrates  two  of  the  points  in  hand:  (1)  The  es- 
toppel-denier was  unaware  of  his  own  right;  and  (2)  he  had  no 
reason  for  assuming  that  the  other  party  was  ignorant  of  that 
which  a  prudent  man  would  have  ascertained.  As  to  the  first 
of  these.  Fry,  L.  J.,  said : 

"The  defend '.Mt.  the  possessor  of  the  lef^al  right,  must  know  of  the  ex- 
istence of  his  own  right  which  is  inconsistent  witii  the  right  claimed  by 
the  plaintilf." 

And  as  to  the  second  he  added: 

"He  might  well  have  snnposed  that  the  plaintiff  was  a  prudent  man, 
and  that  he  had  made  in(}uiries  as  to  the  provisions  of  Barber's  lease.  ,  ,  . 
I  cannot  therefore  conclude  that  the  mistaken  belief  of  the  plaintiff  was 
brought  home  to  Bouyer's  (tiie  owner's)  mind,  and  that  being  so  I  cannot 
restrain  Bouyer  from  exercising  his  legal  right." 

Mangles  v.  Dixon?  A  ship-owner  assigned  "the  amount 
due"  to  him  under  a  certain  charter-party;  according  to  the 
charter-party  the  amount  due  was  $1,0^^0;  the  assignee  notified 
the  charterer  of  the  assignment,  and  the  charterer  said  noth- 

iSee  reference  to  Bigelow  on  Es-        2(i880)  15  Ch.  D.  96;  42  L,  J,  Ch, 
toppel  in  ch,   XI,  sub-tit,  "  Means  of    792, 
Knowledge,"  3  (1852)  3  H,  L,  C,  702. 
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ing.  The  assignee  mifrlit  well  now  think  that  ho  had  an  assign- 
ment of  $1,000.  The  facts,  however,  were  that  the  owner  and 
charterer  were  jointly  interested  in  the  venture,  although  the 
charter  was  otherwise  drawn;  $500  therefore,  and  not  $1,000, 
was  the  amount  due  from  the  charterer  to  the  owner.  The 
assignee,  having  relied  on  the  charter-party,  claimed  that  the 
charterer  was  esto|)i)ed  from  denying  liability  for  the  whole 
$1,000.  He  urged  that  ho  was  misled  by  a  document  executed 
by  the  charterer,  and  Ijy  the  fact  that  when  he  gave  notice  of 
his  assignment  the  charterer  continued  the  misrepresentation 
by  his  silence. 

Separate  the  grounds:  First,  the  charter-party  was  mislead- 
ing. Yes,  but  that  was  a  contract  between  two  persons  who 
perfectly  understood  one  another.  It  was  a  chose  in  action, 
and  a  transfer  of  the  debt  evidenced  by  it  would  carry  with  it 
all  the  equities;^  ihe  assignee  knew  this,  and  knew  that  there 
might  be  equities;  he  made  no  inquiries;  no  estoppel,  there- 
fore, thus  far.  Secondly,  when  notice  of  the  assignment  was 
given  to  the  charterer,  was  he  bound  to  state,  without  question 
put  to  him,  that  there  were  equities?  The  House  of  Lords  re- 
])lied  in  the  negative  —  the  charterer  was  not  bound  to  assume 
or  imagine  that  a  fraud  had  been  practiced  upon  the  assignee; 
he  might  well  have  taken  it  that  he  had  satisfied  himself  as  to 
the  true  position  of  the  matter;  he  was  not  aware  of  the  as- 
sifjiiee's  i":norance.^ 

Proctor  V.  Bennis}  This  was  also  a  case  of  standing-by.  It 
Avas  claimed  that  a  patentee  was  estopped  from  setting  up  his 
patent  as  against  ])ersons  who  had  purchased  an  infringing 
marhine.  And  it  was  suggested  by  Cotton,  L.  J.,  as  a  reason 
against  estoppel,  that  the  patentee  had  no  reason  to  su])j)ose 
that  the  purchaser  was  unaware  of  the  patentee's  rights,  i^ot 
distinguishing  between  estoi)pel  by  passive  assistance  and  estop- 
pel by  personal  misrepresentation,  Mr.  Bigelow  says  of  this 
point:* 

"Can  it  be  necessary  to  an  ostoppel  under  the  law  of  the  scienter  that 
the  party  to  be  estopped  should  also  know  that  the  other  parly  is  acting 

1  Unless  it  was  intended  to  he  of  L.  J.  Q.  B.  221 ;  Potts  v.  Temperance 

ambulatory    character.     See    ch.  (1892),  23  On t.  73. 

XXIV.  3(1887)  36  Ch.  D.  740;  57  L.  J.  Ch.  11. 

-See  upon  the  same  line,  Smith  v.  <0n  Estoppel  (5th  ed.),  p.  GIO,  n.  2. 
Hughes    (1871),  L.  R.  G  Q.  B.  597;  40 
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in  ip:nor:inr*p?  So  it  appears  to  have  been  supposprl  by  Lord  Justice  Cot- 
ton in  Proctor  v.  Bennis.  .  .  .  An  auctioneer  makes  a  I'alsa  representa- 
tion scienter:  must  a  buyer  show  that  the  auctioneer  knew  iliat  the  buyer 
was  ignorant  of  the  facts?" 

The  auctioneer  case  is  totall}''  different;  it  is  one  of  personal 
misrepresentation;  the  auctioneer  iiimself  maizes  the  repre- 
sentation ;  and  the  only  requisite  for  estoppel  is  that  position 
should  have  been  changed  upon  the  faith  of  the  representation. 
In  the  patent  case  there  was  no  misrepresentation  by  the  estop- 
]iol-denier,  and  the  question  involved  is,  Under  what  circum- 
stances is  it  "my  duty  to  be  active?"  And  the  answer  is, 
When  I  see  another  person  falling  into  mistake;  and  I  see  no 
mistake  unless  I  have  reason  to  believe  that  the  otlier  party 
docs  not  understand  his  situation. 

It  must  be  observed,  too,  that  Lord  Justice  Cotton  did  not 
suggest  that  an  estoppel-denier  must  "know  that  the  other 
party  is  acting  in  ignorance."     He  said: 

"In  my  opinion  it  must  be  taken  that  they  (the  purchasers  of  the  ma- 
chine) did  know  it;  but  if  they  did  not  1  cannot  find  anytliing  from  which 
we  ought  to  draw  the  conclusion  that  the  plaintiff  liad  reason  to  suppose 
tlial  tliey  did  not."  ' 

The  case  involves  two  of  the  three  points  under  consideration, 
namely:  (1)  That  the  estoppel-asserter  must  be  unaware  of  the 
estoppel-denier's  right;  a:ul  (2)  That  the  estoppel-denier  must 
have  had  reasonable  ground  for  believing  in  the  other  party's 
ignorance. 

Summarizing,  let  it  be  observed  that  fraud  or  bad  faith  is  not 
essential  to  estoppel,  although  it  is  a  necessary  ingredient  in 
misrepresentation  b}^  passivity.  Tliere  is  not  in  such  cases  a 
real  excej)tion  to  the  general  rule  that  for  estoppel  "  no  fraud 
need  have  been  intended."  Upon  the  other  hand,  however,  it 
would  be  quite  correct  to  say  (in  such  cases)  that  there  "must 
have  been  knowledge  actual  or  virtual  of  the  facts,"  and  that 
the  estoppel  "grows  out  of  a  fraudulent  purpose  and  a  fraudu- 
lent result."  Ileconciliation  of  the  conflicting  dicta  is  accom- 
plished by  classification. 

1  Mr.  Justice  Fry,  in  another  case  Were  this  language  to  be  taken  ab- 
(Willmott  V.  Barber  (18H0),  lo  Cii.  D.  sohitely,  it  would  be  only  in  the  very 
96;  43  L.  J,  Cli.  79'3),  puts  the  point  rarest  of  cases  that  a  by-stander 
more  strongly:  "Fourtldj-.  the  de-  could  be  estopped.  He  could  always 
fendant,  tlie  possessor  of  the  legal  urge  that  he  attributed  the  purchas- 
right,  must  know  of  the  plaintiff's  er's  action  to  rash  stupidity  or  reek- 
mistaken  belief  of  his  rights.  If  he  less  aggression,  and  not  to  igno- 
does  not  there  is  nothing  which  calls  ranee, 
upon  liim  to  assert  his  own  right." 
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Personal  Misrepresentation. 

It  was  unfortun.itc  that  the  leading,'  case  of  estoppel  in  ^xt-ia 
{Picl'ard  v.  /Sears)^  was  a  case  of  misrepresentation  assisted  by 
passivity;  for,  that  fact  being  overlooked,  the  rule  there  laid 
clown  has  been  taken  to  be  of  general  application.^     It  is  this: 

'•Tlu'  rule  of  law  is  clear  that  wliere  one  by  his  words  or  confluct  icilfully 
causi  s  another  to  believe  the  existence  of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  tliat  belief  so  as  to  alter  his  own  previous  pusition.  the 
former  is  concluded  from  averring  asainst  the  latter  a  dilTerent  state  of 
things  as  existing  at  the  same  time."' 

The  word  "  wilfully,"  or  some  other  word  indicative  of  a  de- 
sire to  mislead  —  indicative  of  fraud,  was  there  necessary;  for 
the  case,  as  we  say,  was  one  of  passivity  (in  which  fraud  is  nec- 
essarv  to  the  fact  of  misrepresentation,  although  not  to  the  law 
of  estojipel);  but  that  the  word  was  out  of  place  in  cases  of 
personal  misrepresentation  became  apparent  upon  the  first  oc- 
casion in  which  the  rule  was  applied  to  an  instance  of  that  kind. 
Unfortunately,  however,  in  that  case  the  word  itself  was  ((uali- 
fied,  or  rather  almost  eliminated  from  the  general  delinition, 
instead  of  being  left  to  its  operation  in  the  class  of  cases  to 
which  it  had  been  ai)plied  and  to  which  it  properly  belonged. 

This  was  said: 

"Bv  tiie  term  'wilfully,'  however,  in  that  rule  we  must  understand,  if 
not  tliatthe  party  represi-nts  that  to  be  true  which  lie  knows  to  be  untrue, 
at  least  that  he  means  his  representation  to  be  acted  upon,  and  that  it  is 
acted  upon  accordingly."  ^ 


1(1837)  6  A.  &E.  4G9. 

2  It  is  not  liere  asserted  that  the 
rule  was  not  intended  to  be  of  gen- 
eral application.  No  doubt  its  lan- 
guage ("  by  his  words  or  conduct") 
covers  ciis.'S  of  both  active  and  pas- 
sive misrepresentation.  Two  years 
afterwards,  however,  the  same  court 
had  to  deal  with  another  case  of 
passive  misrepresentation  (Gregg  v. 
Wells  (18:J9),  10  A.  &  E.  97;  8  L.  J. 
Q.  B.  193),  and  the  language  there 
used  was  carefully  con  lined  to  that 
class  of  cases,  and  was  intended  to 
supersede  the  expiession  in  Pickard 
V.  Sears.  Lord  Denman  (the  same 
judge  whose  language  is  quoted 
from  in  the  earlier  case)  said  in  the 
later:  "Pickard  v.  Sears  was  in  my 
miud  at  the  time  of  the  trial  and  the 


principle  of  that  case  may  be  stated 
even  more  broadly  " — also  more  nar- 
rowly— "than  it  is  there  laid  down. 
A  party  who  negligently  or  culpably 
stands  by  and  allows  another  to  con- 
tract on  the  faith  of  an  understand- 
ing of  a  fact  which  he  can  contradict 
cannot  afterwards  dispute  that  fact 
in  an  action  against  the  person 
whom  he  has  himself  assisted  in  de- 
ceiving." Estoppel  by  passive  assist- 
ance must  be  based  on  culpability. 
Nothing  is  predicated  of  other  sorts 
of  estoppel. 

3 Freeman  v.  Cooke  (1848).  2  Ex.  r,.")!; 
18  L.  J.  Ex.  114.  And  see  Howard  v. 
Hudson  (18.T5),  2  El.  &  B.  1;  22  L.  J. 
Q.  B.  341;  Continental  Bank  v.  Na- 
tional Bank  (1872).  50  N.  Y.  oTJ. 
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This  language  perfectly  fits  the  case  in  which  it  was  used 
(one  of  personal  misrepresentation);  and  the  only  objection  to 
it  is  that  it  assumes  to  alter  a  rule  which  had  been  formulated 
in  view  of  another  class  of  cases  (misrepresentation  assisted  by 
passivity)  in  order  to  maice  it  suitable  for  the  one  in  hand.  For, 
as  the  writer  sees  it,  both  rules  were  correct.  In  the  case  of 
misrepresentation  assisted' by  passivity,  the  misrepresentation 
must  from  its  nature  (but  for  no  other  reason)  be  wilful ;  whereas, 
in  cases  of  personal  misrepresentation  (which  may  be  either 
honest  or  dishonest),  it  is  sullicieut  that  it  was  intended  to  be 
acted  upon. 

In  these  cases  of  personal  misrepresentation,  then,  we  get 
ixwuy  altogether  from  any  question  of  fraudulent  intent  in  the 
misrepresentation.  And  the  question  is  merely,  Did  he  intend 
what  he  said  or  did  to  be  acted  upon?  or,  as  we  shall  hereafter 
more  accurately  put  it.  Had  he  reasonable  ground  for  antici- 
]iating  a  change  of  position  in  consequence  of  what  he  said  or 
did?i 

''Even  where  a  representation  is  made  in  the  most  entire  good  faith,  if 
it  be  made  in  ordertoinduceanutlier  to  act  upon  it.  or  under  circumstances 
in  which  the  party  making;  it  may  reasonably  suppose  it  will  be  acted  upon, 
then  prima  facie  the  party  making  the  representation  is  bound  by  it,  as 
between  himself  and  tliose  whom  he  has  misled." 2 

Actively  Assisted  Misrepresentation. 

Cases  of  passive  misrepresentation  have  already  been  dealt 
"with;  and  it  has  been  shown  that  the  bad  faith  which  appears 
in  them  is  a  requisite  of  the  existence  of  the  alleged  misrepre- 
sentation and  not  of  any  rule  of  estoppel.  Personal  misrepre- 
sentation has  just  been  disposed  of.  There  remains  to  be  dealt 
with  those  cases  in  which  estoppel  is  chiimed  because  of  active 
assistance  rendered  by  the  estoppel-denier. 

For  example,  cases  in  which  a  railway  company  or  a  ware- 
houseman has  issued  delivery  orders  for  goods  which  were 
never  received,  and  some  third  person  has  advanced  money 

1  Post,  ch.  XII.  verie  (1891),  3  Ch.  Ill;  60  L.  J.  Ch. 

2  Per  Shadwell.  V.  C,  in  West  v.  6.'J4;  Horn  v.  Cole  (18G8),51  N.  H.  297; 
Jones  (IBol),  1  Sim.  N.  S.  207;  20  L.  Blair  v.  Wait  (1877),  69  N.  Y.  113; 
J.  Ch.  3G2.  And  see  per  Parke  B.,  in  Anderson  v.  Hubbies  (1883),  93  Ind. 
Freeman  v.  Cooke  (1848),  2  Ex.  6G3;  576;  Clark  v.  DiUman  (189G),  108  Mich. 
18  L.  J.  Ex.  114;  Mangles  v.  Dixon  625;  66  N.  W.  R.  570. 

(1852),  3  H.  L.  C.  734;  Low  v.  Bou- 
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npon  the  representation  of  the  holder  of  the  orders  (assisted  by 
the  documents)  that  he  was  tlie  owner  of  the  goods.^  Or  a 
company  has  issued  a  certilicate  that  A.  was  the  owner  of  cer- 
tain shares,  although  he  was  not;  and  upon  the  representation 
of  A.,  assisted  by  the  certilicate,  he  has  sold  the  shares  to  an 
innocent  purchaser.-  Or  a  mortgagee  has  given  up  the  deeds 
to  the  mortgagor,  who,  thus  equipped,  has  mortgaged  the  land 
as  though  he  were  the  unincumbered  owner  of  it,'  In  all  such 
it  is  clear  that  for  estopi)el  "  no  fraud  need  have  been  in- 
tended"  on  the  part  of  the  person  to  be  estopped.  He  is  fre- 
quently not  even  aware  that  a  misrepresentation  has  been  made. 

Indeed  the  law  may  with  confidence  be  said  to  be  that  if 
the  assistance  has  been  rendered,  not  only  is  the  question  of 
fraud  immaterial,  but  that  such  excuses  as  oversight,  or  mis- 
take, or  (;ven  that  the  assistance  was  the  result  of  deception 
practiced  upon  him,  will  not  avail  the  estoppel-denier.  A  few 
cases  from  various  departments  of  tlie  law  will  be  useful  here. 

Mortgages.—  K  mortgagor  will  be  estopped  as  against  an 
assignee  oi  the  mortgage  from  alleging  that  the  whole  con- 
sideration expressed  in  it  has  not  been  advanced  to  him,  if  in 
the  deed  and  by  indorsement  upon  it  he  has  acknowledged 
receipt  of  the  money.     In  such  a  case  Fry,  L.  J.,  said: 

"Tiiat  the  plaintiffs  (the  mortgas^ees)  were  in  a  moral  point  of  view  ex- 
cusable for  these  acts  is  beyond  doubt;  and  that  tliey  %vere  deceived  by 
tliose  wlioin  they  trusted,  and  as  such  are  olijects  of  sympathy,  is  ecjually 
clear.  But  tliey  were  inexact  and  careless,  and  placed  m  the  hands  of 
Bites,  or  Astley.  the  means  of  deceiving;  other  persons,  and  these  are  in 
the  view  of  a  court  of  equity  demerits,"'* 

Certificate  of  Shares.—  So  also  a  company  will  be  estopped  by 
its  certilicate  of  ownership  of  shares,  although  the  seal  may 
have  been  fraudulently  alKxed  by  the  secretary  of  the  com- 
]>any,  and  the  signature  of  a  director  forged.  The  comjjany 
has  sufficiently,  although  innocently,  assisted  in  the  misrepre- 
sentation.* 

I  Coventry  V.  Great  Eastern  (1883).  «  Bickerton    v.   Walker  (188r)),    31 

11   Q.  B.  D.  77G:  53  L,  J.   Q.  B,  694;  Ch,    D,   lol;    55   L,  J.  Ch.  2.27.     See 

Hen  lerson  v.  Williams  (1895),  1  Q.  B.  cases  cited  with  this  one  in  ch.  IV. 

.521:  Gl  L.  J.  Q.  B.  308;  Saderquist  v,  ^Shaw   v.  Port  Philip  (1884),  13  Q. 

Ontario  (1887).  14  Ont.  586;  Fourth  B.  D.   103;    53  L.  J.  Q.  B.  301).     Dis- 

National  v.  Compress  (188.').  11  Mo.  tinguish  Evans  v.  Bank   of  Ireland 

App.  333.     But  see  Second  National  (1855).  5  H.  L.  C.  388,  and  Merchants 

V.  Wallbridge  (18G9),  19  Ohio  SL  419.  v.  Bank  of  England  (1887).  21  Q.  B.  D, 

■ijvfni.  160;  57  L.  J.  Q.  B,  418,  as  pointed  out 

^  InJ'va.  in  the  latter  case. 
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Osteiuible  Ownership. — 

"It  is  familiar  law  that  if  the  owner,  although  induced  thereto  bi/  fraud, 
invests  another  with  the  apparent  legal  title  to  chattels,  in  pursuance  of  a 
contract,  tiie  person  so  clothed  may  transfer  an  unimpeacliable  title  to  a 
good-faith  purchaser.  We  are  unable  to  discover  any  ^ood  reason  for  a 
distinction  in  that  regard  bet%veen  chattels  and  such  instruments  as  may 
be  assigned  by  indorsement  so  as  to  give  the  as--ignee  a  complete  legal 
title."  1 

"The  rule  is,  that  if  a  man  so  conduct  himself,  irJiether  intentioiialli;  or 
not,  that  a  reasonable  person  would  infer  that  a  certain  state  of  tilings 
exists,  and  acts  on  tliat  inference,  he  shall  be  afterwards  estopped  from 
denying  it."  ^ 

Partnershij}. —  A  person  who  is  induced  by  fraud  to  hold  him- 
self out  as  a  partner  cannot  escape  estoppel  merely  because  he 
was  misled  by  the  fraud." 

Trustee. —  A  trustee  of  a  fund  was  asked  as  to  its  condition, 
and  re])lied  erroneously,  having  forgotten  that  he  had  been 
formerly  advised  of  a  charge  upon  it.  His  forgetfulness  was 
not  allowed  to  avail  him.     He  was  estopped  by  his  answer.* 

^^  N^egotiable^^  Instruments. —  An  acceptor  of  a  fc^rged  bill, 
who  by  his  conduct  had  intimated  to  his  banker  that  it  was 
genuine  and  would  be  presented  for  payment,  was  estopjx'd 
as  against  the  banker  (who  had  paid  it)  from  denying  his  liabil- 
ity upon  it.'^     Lord  Selborne  said: 

"If  the  plaintiffs  misled  the  bank  upon  a  material  point,  however  inno- 
cently,  and  although  they  were  themselves  deceived  by  the  trauil  winch  had 
been  committed,  1  think  that  they,  and  not  the  bank,  ought  to  bear  the 
loss  which  has  been  the  consequence."*' 

Infancy. — 

"Where  a  person  represents  to  another  that  he  is  of  age,  and  executes 
a  release  upon  which  the  latter  acts,  held,  that  he  could  not  afterwards 


1  Moore  v.  Moore  (1887),  112  Ind.  152; 
18  N.  E.  R.  073.  And  see  Sheppard  v. 
Union  Bank  (1862),  31  L.  J.  Ex.  154; 
Baines  v.  Swainson  (1803),  32  L.  J.  Q. 
B.  281;  Babcock  v.  Lawson  (18S0),  5 
Q.  B.  D.  284  ;  49  L.  J.  Q.  B.  408;  Kings- 
lord  V.  Mk^rry  (1856),  11  Ex.  577;  1  H. 
&  N.  503;  25  L.  J.  Ex.  166;  Pease  v. 
Gloaliec  (1866),  L.  R.  1  P.  C.  229,  230; 
25  L.  J.  P.  C.  166;  Root  v.  French 
(1835),  13  Wend.  570,  approved  in 
Henderson  v.  Williams  (1895),  1  Q.  B. 
539:  64  L.  J.  Q.  B.  308;  Trustees  v. 
Smitli  (1890),  118  N.  Y.  640,  23  N.  E. 
R.  1002;  Brant  v.  Virginia  (1876).  93 
U.  S.  327.  And  see  the  discussion  in 
eh.  XXI. 

2  Cornish  v.  Abington  (1859),  4  H. 


&  N.  556;  28  L.  J.  Ex.  262;  Sheppard 
V.  Union  Bank  (1802).  31  L.  J.  Ex. 
154;  Baines  v.  Swainson  (1833),  32  L. 
J.  Q.  B.  281.  But  see  McGee  v.  Kane 
(1887),  14  Ont.  234. 

3  Ellis  V.  Schmoeck  (1829),  5  Biiig. 
521;  7  L.  J.  C.  P.  231;  Collingwood  v. 
Berkeley  (1863),  15  C.  B.  N.  S.  145; 
Maddick  v.  Marshall  (1864),  16  C.  B. 
N.  S.  387:  17  id.  829. 

■•  Burrowes  v.  Lock  (1805),  10  Ves. 
470. 

^Vagliano  v.  Bank  of  England 
(1883),  22  Q.  B.  D.  103;  58  L.  J.  Q.  B. 
27:  23  Q.  B.  D.  243;  58  L.  J.  Q.  B.  357; 
(1891)  A.  C.  107;  60  L.  J.  Q.  B.  145. 

«Id.  (1891),  A.  C.  123;  60  L.  J.  Q.  B. 
145. 


FKAUD    NOT    ESSENTIAL.  07 

impeach  the  validity  of  the  release  on  the  ni''^und  of  his  minority,  and 
that  it  was  immateritil  whether  ]ie  wan  aware  or  not  of  the  incorrectness 
of  the  representation."^ 

Mr.  Pomekoy's  Point. 

Mr.  Pomeroy  distinguishes  between  lands  and  goods: 

"BVaudiiient  conduct  is  essential  in  cases  in  which  an  owner  of  lanrl 
is  precluded  from  asserting  his  legal  title  by  reason  of  intentionally  false 
representations  or  concealment  by  wiiicii  another  has  been  iiuluced  to  d<  al 
with  tile  land.  Tlnse  cases  are  at  the  jtresent  day  treated  as  examples  of 
equitable  estoppel;  "-' 

but  he  thinks  wrongly  so,  for  the  case  is  one  which  belongs  to 
earlier  equitable  doctrine,  and  "  is  confined  to  estates  in  land." ' 
In  reply  it  may  be  said:  (1)  It  seems  to  be  hardly  worth 
while  maUiniT  a  cate'i:orv  of  cases  in  which  "  fraudulent  conduct 
is  esseiitiaP'  merely  to  111!  it  with  cases '' of  intentionally  false 
representations  or  concealment."  (2)  It  would  be  difficult  to 
suj)port  a  distinction  between  goods  and  lands  with  reference 
to  the  application  to  them  of  the  principles  of  estoppel,  or  the 
necessity  for  fraud  in  misrepresentation.  (3)  Mr.  Pomeroy  him- 
self says  that  standing  by  in  silence  may  estop  an  owner  of 
"  property;"  that  this  is  "a  true  estoppel  in  equity;"  and  that 
in  such  cases  "a  fraudulent  intention  to  deceive  or  mislead  is 
not  essential."*  The  result  would  thus  be  that  standing  by  in 
silence  without  intent  to  defraud  would  estop;  but  that  a  fraud- 
ulent assertion  to  help  the  deception  would  not  —  at  all  events 
if  land  were  the  subject  of  the  transaction.  Such  a  case  would 
belong  to  "earlier  equitable  doctrine." 

Conclusion. 

Summarizing  it  may  be  said: 

1.  That  fraud  or  bad  faith  is  not  a  requisite  of  estoppel; 

2.  Although  it  is  often  found  in  misre])resentation,  and  is  a 
necessary  element  in  cases  of  misrepresentation  by  ]iassivity; 
and  misrepresentation  is  of  course  essential  to  estoppel. 

1  Wright  V.  Snow  (1848).  2  De  G.  &         "  Id.,  sec.  807. 
Sm.  «1.  •>  Id.,  sec.  818. 

2  On  Eq.  Jur.,  sec.  805. 
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CHAPTER  IX. 

CONDITION  NO.  7. 

Negligence  {Carelessness)  is  Sometimes  Essential. 

The  subject  of  "Estoppel  by  Kegligence"  is  in  a  most  con- 
fused and  peculiar  condition.  Rules  and  amendments  of  rules 
have  been  devised  and  elaborated  by  the  judges;  the  authors 
have  been  quoting,  applying  and  illustrating  those  rules;'  and 
yet  the  principal  writers  on  estoppel  are  far  from  sure  whether 
cases  of  estoppel  by  negligence  can  exist.  If  possible,  at  least 
they  "must  be  uncommon ;"2  and  "it  may  be  going  too  far  to 
say  that  in  the  nature  of  things  there  can  be  no  such  case."^ 
The  present  writer  believes  that  with  the  help  of  some  short 
preliminary  investigations  the  subject  can  be  made  intelligible. 

Negligence. —  Before  entering  upon  an  exposition  of  the  sub- 
ject, it  is  essentially  necessary  that  we  should  arrive  at  an  un- 
derstanding of  the  sense  in  which  the  word  "negligence"  is 
being  used. 

It  is  to  be  regretted  that  the  connotations  of  the  term  lead 
off  in  two  different  directions.  On  the  one  hand,  all  neglect 
of  duty  is  negligence,  and  embraces,  therefore,  intended  wrong. 
Upon  the  other  hand  the  action  of  negligence  is  usually  con- 
sidered as  being  limited  to  that  class  of  cases  in  which  the  act 
complained  of  has  been  due  rather  to  carelessness  than  to  in- 
tention. 

Confusion  has  arisen  from  this  double  signification  of  the 
word.     In  one  case,*  for  example.  Lord  Eldon  spoke  of 

'•that  gross  negligence  that  amounts  to  evidence  of  a  fraudulent  inten- 
tion." 

Of  which  Fry,  L.  J.,  said '^  that  the  expression  was 

"certainly  embarrassing,  for  negligence  is  tlie  not  doing  of  sonietliing  from 
carelessness  and  want  of  tliought  or  attention;  \vhereas4a.  fraudulent  in- 

'  Bigelow  on  Estoppel  (5th  ed.),  653-  2  Bigelow  (.^th  ed.),  053. 

659;  Cababe  on  Estoppel,  03-104;  Ev-  scababe  on  Estoppel,  10. 

erest  &  Strode  on  Estoppel,  353-370;  4  Evans  v.  Bicknell  (1801),  6  Ves. 

Sraitli's  Leading  Cases  (8th  ed.),  907-  190. 

911;  Beven  on  Negligence  (2d  ed.),  '^Northern     Counties     v.     Whipp 

1568-10 19;  Addison  on  Torts  (Bth  ed.),  (1884),  20  Ch.  D,  489;  53  L.  J.  Ch.  620. 
745;  Lindleyon  Companies  (5th  ed.), 
486. 
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tention  is  a  design  to  commit  some  fraud,  and  leads  men  to  do  or  omit 
doing  sometliing,  not  carelessly  but  for  a  purpose." 

Lack  of  care  is  tlie  more  frequent  signification  of  the  word 
"negligence;"  and  tlie  action  of  negligence  is  based  upon  that 
meaniniT  of  the  terra.     Sir  Frederick  Pollock  says:' 

"If  a  man  will  set  about  actions  attended  with  risk  to  others,  the  law 
casts  on  him  the  duty  of  care  and  cunipett-nce.  .  .  .  From  this  root  we 
have,  as  a  direct  growtli,  the  whole  moiiern  doctrine  of  negligence." 

We  see,  therefore,  that  when  we  speak  of  an  action  of  negli- 
gence the  word  "  negligence"  is  not  used  as  synonymous  with 
all  breach  of  duty,  but  in  the  sense  of  carelessness  in  the  dis- 
charge of  some  duty.  If  it  meant  all  breach  of  duty,  the  action 
of  negligence  would  embrace  the  w4iole  field  of  torts,  and  his- 
torically, of  contracts  also;  whereas  in  reality  it  is  an  action 
for  carelessness  in  the  discharge  of  some  duty  merely.  Our 
ideas  would  be  clarified  were  we  to  use  the  terms  "negligence" 
and  "carelessness"  to  express  respectively  the  two  ideas;  for 
at  present  we  either  risk  misconception,  or  we  have  to  explain, 
when  using  the  word  "  negligence,"  in  what  sense  it  is  employed. 
For  example.  Sir  Frederick  Pollock,  allirming  that 

"Culpa  is  exactly  what  we  mean  by  "negligence,"  the  falling  short  of 
the  care  and  circumspection  which  is  due  from  one  man  to  another." ^ 

"Thus  we  arrive  at  tlie  general  rule  that  every  one  is  bound  to  exercise 
due  care  towards  his  neiglibors  in  his  acts  and  conduct,  or  rather  omits 
or  falls  short  of  it  at  his  peril  "*  — 

places  "  negligence,"  in  his  classification  of  torts,  as  a  subdivis- 
ion of  "Group  C."*  But  negligence,  in  the  wider  sense  of  the 
breach  of  duty,  would  embrace  all  torts  and  not  constitute 
merely  a  subdivision  of  them.  Perhaps  it  would  be  better  to 
confine  negligence  to  the  generic  use  of  the  word,  and  adopt 
carelessness  for  the  specific  subdivision. 

Mr.  Beven's  book  on  "  Negligence,"  too,  is  not  a  survey  of  all 
the  cases  in  which  there  is  a  breach  of  duty,  as  from  its  title 
one  might  expect,  but  is 

"  primarily  occupied  with  considering  defaults  in  conduct,  and  only  sec- 
ondarily with  the  adequate  discharge  of  obligations.  It  deals  witii  an  as- 
pect, not  with  a  division,  of  law.     A  complete  treatise  on  negligence  in  law 

1  On  Torts,  433.  treated  of  under  that  title  are  those 

2 On  Torts,  17.  which  are  embraced  within  tiie  rule 

3 Page  353.     "Negligence  istheab-  that  "One  who  enters  on  tlie  doing 

sence  of  care,  according  to  the  cir-  of  anything  attended  with  risk  to 

cunistance&"  Willes.  J.,  in  Vaughan  the  persons  or  property  of  others  is 

V.  Taff  Vale  Ry.  Co.  (18G0),  5  H.  &  N.  held  answerable  for  the  use  of  a  cer- 

688;  29  L.  J.  Ex.  248.  tain  measure   of  caution  to  guard 

♦Pollock  on  Torts,  7.     The  cases  against  that  risk."    Id.  353. 


^ 
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would  be  a  commentary  on  the  whole  law  of  England  from  the  standpoint 
of  a  non-fulfillment  of  legal  duties,  excluding  only  intentional  wrong- 
doing." 1 

Having  thus  determined  that  the  action  of  neglig-ence  (or 
better,  carelessness)  is,  in  reality,  but  one  of  various  classes  of 
actions  for  neglect  of  duty  (that  is  of  negligence),  we  may  define 
carelessness,  when  it  arises  in  connection  with  duty,  as 

"the  omission  to  do  something  wliich  a  reasonable  man,  guided  by  those 
considerations  whicli  or.linarily  regulate  the  conduct  of  human  aliuirs, 
would  do,  or  doing  something  whicli  a  prudent  or  reasonable  man  would 
not  do." 2 

Or,  as  put  by  Mr.  Cooley : 

"The  failure  to  observe  for  the  protection  of  the  interests  of  another  that 
degree  of  care,  precaution  and  vigilance  which  the  circumstances  justly 
demand."' 

Estoppel  hy  Carelessness. —  "VVe  are  now  ready  for  the  state- 
ment that  estoppel  by  negligence  means  estoppel  by  careless- 
ness—  that  is  by 

"  the  omission  to  do  something  which  a  reasonable  man  .  .  .  would  do, 
or  doing  something  which  a  prudent  and  reasonable  naan  would  not  do; " 

it  being  understood,  of  course,  that  such  carelessness  is  in  breach 

of  some  duty  arising  out  of  contract,  relationship  or  otherwise. 

Following  the  lead  of  Mr.  Justice  Lindley,*  then,  and  actu- 
ated by  the  considerations  just  referred  to,  estoppel  by  negli- 
gence will  hereafter  be  referred  to  as  estoppel  by  carelessness. 
The  change  will  enable  us  to  get  rid  of  the  idea  that  we  are 
speaking  of  estoppel  with  reference  to  all  breaches  of  duty. 
We  are  dealing  with  "  an  aspect,  not  with  a  division,  of  the 
law."  5 

Misrepresentation. —  Note  next  that  in  estoppel,  carelessness 
is  only  important  when  it  is  associated  with  misre})resentation. 
Carelessness  without  misrepresentation  may  indeed  give  rise  to 
an  action  for  negligence.  But  for  estoppel  you  must  say  that 
you  were  misled  by  some  falsity,  ai-d  that  your  opponent  ought 

I2d  ed.  3.     Consider  Austin's  di-  v.  Midland  Ry.  Co.  (1857),  1  H.  &  N. 

vision  into  negligence,  recklessness,  781;  26  L.  J.  Ex.  151. 

and  heedlessness.     Lecture  20,  ^  632.  3  Cooley  on  Torts,  630.     See  Jag- 

2  Per  Alderson,  B.,  in  Blyth  v.  Bir-  gard  on  Torts,  810.  n.,  820,  826. 

mingham  (1856),  11  Ex.  783;  25  L.  J.  ^On  Companies  (5th  ed.).  486. 

Ex.213.     And  see  per  Brett,  J.,  in  ^Using  "negligence  "  in  its  wider 

Smith  V.  London,  etc.  Ry.  Co.  (1870),  signification,  every  case  of  estoppel 

L.  R  5  C.  P.  102;  39  L.  J.  C.  P.  68.  would  be  one  of  "estoppel  by  negli- 

,'''There  is  no  absolute   or  intrinsic  gence,"  for  there  could  in  no  case  be 

negligence;  it  is  always  relative  to  the  penalty  of  estoppel  unless  there 

some  circumstances  of  time,  place  or  had   been   some   breach  of  duty  — 

person,"    Per  Bramwell,  B.,  in  Degg  something  wrong  done. 
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to  bo  precluded  from  asserting  the  facts,  because  of  l;is  action 
or  inaction  —  tiiat  is,  by  the  carelessness  of  which  yuu  com- 
plain. 

Personal  and  Assisted  Misrepresentation. —  The  only  other 
preliminary  necessary  to  consideration  of  the  main  question  is 
the  observati(jn  of  the  distinction  between  personal  and  assisted 
misrepresentation.  1  hold  myself  out  as  a  partner  and  am  es- 
topped from  denying  membership  in  the  firm  —  that  is  ])er- 
sonal  misrepresentation.  A  mortgagee  hands  over  the  title- 
deeds  to  the  mortgagor,  who  uses  them  as  evidence  of  the  truth 
of  A/*  (the  mortgagor's)  representation  of  unincumbered  owner- 
ship, and  so  misleads  an  innocent  purchaser;  and  the  mortgagee 
is  estopped.  But  not,  observe,  because  of  any  misrepresenta- 
tion made  by  him,  but  because  merely  of  the  assistance  which 
he  has  rendered  to  the  misrei)"csentation  of  the  mortgagor  — 
he  has  furnished  an  o])portunity  for  fraud,  he  has  done  that 
which  has  made  the  misrepresentation  of  another  person  cred- 
ible.i 

Personal  Misrepresentation. —  Perusal  of  a  previous  chapter^ 
will  leave  little  room  for  doubting  that  it  is  not  in  cases  of  this 
class  that  we  are  to  look  for  instances  of  estoppel  by  careless- 
ness.' The  assertion  is  not  intended  that  every  case  of  per- 
sonal misrepresentation  is  the  result  of  evil  intent,  and  that 
there  are  no  instances  in  which  misrepresentation  is  not  due  to 
carelessness  rather  than  to  dishonesty.  What  is  meant  rather  is 
that  personal  misrepresentation  will  estop,  whether  it  is  due 
to  one  cause  or  the  other,  and  that  consideration  of  "  how  the 
representation  came  to  be  made" — whether  through  careless- 
ness or  intention  —  is  therefore  immaterial. 

For  example,  a  trustee  of  a  fund,  with  a  view  to  deceive,  rep- 

'  Waldron    v.  Sloper  (183'2),  1  Dr.  maj'  be  said  tliat  the  sender  of  the 

193;  Farrand  V.  Yorkshire,  etc,  (186S),  notice  was  misled   by  carelessness, 

40  Oil.  D.  182;  58  L.  J.  Ch.  238.  and  that  tiie  estoppel  was  rightly 

2Ch.  VIII.  adjudged.     The  case  would  be  tho 

3  Jlanul'acturers  v.  Hazard  (1SG4),  same  if  the  misleading  was  due  to 

30  N.  Y.  22G.  may  appear  to  contra-  carelessness  in  oral  communication; 

diet  this  statement.    An  indorser  of  but  it  is  preferable  to  relegate  such 

a  note  wrote  his  name  so  badly  that  cases  to  the  principle  (ante,  p.  15) 

the  initial  "M."  looked  like  "A.  C,"  that    reasonableness    of    inference 

and  he  was  held  to  be  estopped  by  from   statements  or  conduct  justi- 

his  carelessness  from  denying  notice  fies  action  according  to  such  infer- 

of    default,    which    miscarried    be-  ence,  and  will  carry  estoppel  with  it. 
cause  of  the  defective  autograph.    It 
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resents  that  the  fund  is  uncharged,  and  he  is  estopped  from 
asserting  otherwise.  But  if  he  had  made  the  same  representa- 
tion in  perfect  good  faith  but  carelessly  (having  for  the  moment 
forgotten),  he  would  have  been  likewise  estopped.'  Ao-ain, 
were  there  both  the  presence  of  good  faith  and  the  absence  of 
carelessness  (which  might  happen  in  some  cases  by  the  raisrep- 
resenter  being  himself  fraudulently  misled),  yet  even  in  that 
case  there  would  be  estoppel.^  The  element  of  carelessness, 
therefore,  is  immaterial  where  the  misrepresentation  is  per- 
sonal. 

"The  man  who  has  made  the  misrepresentation,  under  whatever  oircUm- 
stances.  must  bc-ar  the  consequences  of  tliose  reprt-sentations,  and  nut  the 
man  who  has  trusted  to  the  representations  so  made."  3 

Assisted  Misrepresentation. —  It  is  in  this  class  of  cases  then, 
if  at  all,  that  instances  of  estoppel  by  carelessness  are  to  bo 
found.  But  hitherto  the  existence  of  the  class  itself  has  not 
been  sufficiently  recognized,  nor  has  it  till  now*  received  a  dis- 
tinguishing name;  and  it  is  therefore  not  matter  for  much 
surprise  that  that  of  which  we  are  in  search  has  not  been  with 
precision  disentangled,  nor  its  true  affinities  observed. 

As  in  cases  of  personal  misrepresentation,  so  also  in  those  of 

assisted  misrepresentation,  the  general  rule  regards  merely  the 

act  done,  and  is  entirely  indifferent  to  the  motive  or  reason  for- 

it,  or  the  carelessness  or  diligence  that  may  be  in  it. 

"The  rule  is  tiiat  if  a  man  so  conducts  himself,  uihelher  intentionally  or 
not,  that  a  reasonable  person  would  infer  tliat  a  certain  state  of  things  ex- 
ists, and  acts  on  that  inference,  he  shall  be  afterwards  estopped  from 
denying  it."5 

For  example,  if  a  company  were  to  issue  a  false  certificate 
as  to  ownership  of  shares,  upon  the  faith  of  which  a  third  per- 
son changed  his  position,  it  would  be  estopped  whether  Avrong- 
ful  intent  or  good  faith,  carelessness  or  diligence  underlay  the 
act.^ 

1  Burrowes  v.  Lock  (1805),  10  Ves.  (1869),  L.  R.  4  H.  L.  64;  39  L.  J.  Ch. 
^^^-  849;  and  per  Jessel,  M.  R,  in  Eagles- 

2  Per  Lord  Selborne   in    Bank   of  feld  v.  Londonderry  (1876),  4  Ch,  D. 
England  v.  Vagliano  (1891),  A.  C.  123;  704. 

63  L.  J.  Q.  B.  14");  Ellis  v.  Schmoeck  ''This  chapter  in  somewhat  modi- 

(1829),  5  Bing.  .021;  7  L.  J.  Q.  B.  231;  fied  form  was  first  published  in  Tiie 

Collingwood    v.  Berkeley   (1863),  15  Law    Quarterly    Review,    October, 

C.  B.  N.  S.  14.j;  Maddick  v.  Marshall  1899. 

(1864),  16  C.  B.  N.  S.  387;  17  id.  829.  5 Cornish  v.  Abington  (1859),  4  H. 

*Per  James,   L.  J.,  in  Hunter  v.  &  N.  550;  28  L.  J.  Ex.  262;  West  v. 

Walters  (1871),  L.  R.  7  Ch.  85.     And  Jones  (1851),  1  Sim.  N.  S.  207. 

see  per  Lord  Cairns  in  Reese  v.  Smith  »  Re  Bahia,  etc,  (1868),  L.  R.  3  Q.  R 
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Close  inspection,  however,  of  the  category  of  nssistod  mis- 
representation will  discover  various  lines  of  cases  in  which  the 
operation  of  estop])cl  by  carelessness  may  be  observed.  Not 
that  the  principles  by  which  most  of  the  cases  have  been  de- 
cided have  any  relation  to  estoppel  —  indeed  quite  other  prin- 
ciples and  rules  have  been  invoked.  Nevertheless  the  present 
writer  believes  that  his  ratio  decidendi  will  be  readily  accepted, 
can  he  but  clearly  present  it  to  the  profession. 

Acceptance  unfortunately  involves  something  of  a  houle- 
versement:  to  what  extent  it  may  be  as  well  frankly  at  once 
to  indicate: 

1.  Although  no  case  of  estoppel  by  carelessness  has  been 
discovered,  yet  there  are  many  classes  of  them;  some  passing 
at  present  under  other  designations  and  at  least  one  existing 
in  England  by  statute. 

2.  And  there  are  others  (one  very  notably),  from  which 
many  courts  have  excluded  all  questions  of  carelessness;  but 
which  the  present  writer  would  leave  in  almost  sole  possession 
of  the  field. 

1.  Execution  of  Documents. —  Opening  the  first  class  of  cases 
in  which  estoppel  by  carelessness  may  be  found,  suppose  that 
a  man  is  tricked  into  executing  a  document  which  is  after- 
wards by  the  knave  passed  on  to  an  innocent  transferee;  who 
is  to  lose,  and  why? 

The  present  law  dividing  the  cases  into  void  and  voidable 
documents  (so  much  fraud  —  amount  very  uncertain  — and  the 
document  is  voidable,  more  fraud  and  the  document  is  alto- 
gether void)  declares  that  if  the  document  be  voidable  only  its 
creator  must  suffer;  if  it  be  void  the  loss  falls  on  the  innocent 
transferee.^  And  the  discussion  for  the  most  part  expends  it- 
self upon  distinctions  between  cases  in  which  the  duj)e  was  de- 
ceived as  to  the  actual  contents  of  the  document,  and  in  others 
as  to  its  legal  effect;'-  between  cases  in  which  the  deception 
was  as  to  the  land  affected  by  the  document,  and  in  others  as 

584;  37   L,   J.    Q.    B.    176.     And   see  J.    Ch.    905;    Foster    v.    McKinnon 

cases  cited  witli  this  one,  cluii)ter  (18G9).  L.  R  4  C.  P.  704;  38  L.  J.  C.  P. 

XXII.  310;  Hunter  v.  Walters  (1871),  L.  K 

1  Kennedy  v.  Green  (1834),  3  M.  &  7  Cli.  82;  41  L.  J.  Ch,  175. 
K.  713;  Vorley  v.  Cooke  (1857),  1  Giff,         -'  Vorley  v.  Cooke  (1857),  1  Giff.  230; 

230;    27   L.    J.    Ch.    185;    Ogilvie   v.  27  L.  J,  Ch.  185;  Uerchmer  v.  Elliott 

Jeaffreson  (18150),  2  Giflf.  353;  29  L.  (1887),  14  Out  714. 
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to  the  disposition  made  of  it,^  and  so  on.  The  character  of  the 
dupe,  whether  he  is  "layman  or  lettered;"^  the  character  of 
the  occasion,  whether  it  was  one  "in  which  no  extraordinary 
caution  was  necessary;"^  and  simihir  'points  are  also  referred 
to,  but  in  order  for  the  most  part  to  ascertain  whether  the 
document  is  void  or  voidable. 

Here  and  there,  indeed,  the  applicability  of  estoppel  is  to  be 
noted.  For  example,  Mellish,  J.,  in  1871  declared  it  to  be  "a 
doubtful  question  of  law  "  whether  the  dupe  "  may  not  by  ex- 
ecuting it  negligently  be  estopped;"*  and  Erie,  C.  J.,  in  a  case 
in  which  blank  but  executed  transfers  of  shares  were  improp- 
erly tilled  up,  said  that  although  they  were  originally 

"null  and  void,  yet  as  between  Swan  and  a  purchaser  .  .  .  they  may 
be  valid  to  pass  the  property,  if  not  directly  yet  indirectly  by  estopping 
Swan  from  setting  up  his  right." ^ 

To  the  present  writer  the  matter  assumes  the  following  form: 
No  document  obtained  by  misrepresentation  (whether  it  be  the 
vilest,  the  most  complex,  the  most  simple,  or  the  most  inno- 
cent) is  binding  upon  the  dupe;  its  character  remains  constant 
(it  cannot  change),  accompanying  it  into  whatsoever  remotest 
hands  it  may  come;  nevertheless,  as  against  jiersons  who  have 
been  led  by  the  document  to  change  their  position,  the  dupe 
ought  to  be  estopped  from  denying  its  validity.  The  author- 
ities declare  that  negligence  on  the  part  of  the  dupe  is  an  es- 
sential part  of  the  case  against  him.  If  so,  then  the  estoppel 
occurs  where  carelessness  exists,  and  we  thus  have  an  instance 
of  estoppel  by  carelessness.^ 

2.  Priorities. —  Another  class  of  cases  may  be  typified  by 
the  mortgage  case  already  referred  to:  A  mortgagee  hands 
over  the  title-deeds  to  the  mortgagor  upon  some  trumped-up 
excuse;  and  the  mortgagor,  fraudulently  using  them  as  evi- 
dence of  his  assertion  of  unincumbered  ownership  of  the  prop- 
erty, conveys  it  to  an  innocent  jnirchaser.  The  present  writer 
Avould  sa}'  that  in  all  such  cases  the  mortgagee  ought  to  be  es- 
topped from  setting  up  his  title  to  the  property.  The  decisions, 
however,  distinguish  between  cases  in  which  his  conduct  was 

1  National  v.  Jackson  (188G),  33  Ch.  *  Hunter  v.  Walters  (1871),  L,  R.  7 

D.  1.  Ch.  82:  41  L.  J.  Ch.  175. 

-'Thoroughgoods    Case    (1582),    2  5  Swan  v.   N.  B.  A.  (1859),  7  C.  B. 

Coke,  9a.  N.  S.  431;  30  L.  J.  C.  P.  113. 

» Ogilvie  v.  Jeaffreson  (18G0),  2  Giff.  «  See  the  subject  treated  at  length 

853;  29  L.  J.  Ch.  905.  in  chapter  XXV. 
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rensonnblo  and  those  in   which  it  was  negligent.'     And  thus 
again  is  there  estoppel  by  carelessness. 

13ut  the  principles  usually  applied  in  such  cases  are  not  those 
of  estoppel.  The  rule  that  "  possession  of  the  deeds  gives  the 
better  equity"  is  that  most  usually  invoked.^  Giffard,  V.  C, 
however,  properly  protests  that  mere  possession  of  the  deeds 
will  not  give  priority. 

"There  must  be  some  act  or  default  on  the  part  of  the  first  mortgagee 
to  have  this  elFect."* 

And  Fry,  L.  J.,  has  declared  the  law  to  be: 

"That  the  court  will  postpone  the  prior  legal  estate  to  a  suKsequent 
equitable  estate  when  the  owner  has  assisted  in  or  connived  at  tiie  fraud 
which  has  led  to  the  creation  of  a  subsequent  equitable  estate."* 

Estoppel  is  at  the  foundation  of  such  language:  the  owner 

of  the  first  estate  is  first;  but  he  is  estopped  from  so  saying. 

3,  It  is  no  doubt  the  duty  of  every  person  —  at  the  |)eril  of 
esto])pel  —  not  to  render  assistance  to  the  misrepresentation  of 
authority  to  act  for  him  which  may  be  made  by  other  persons. 
But  what  are  we  to  say  when  a  man  does  not  intend  to  aid  the 
misrepresentation,  but  nevertheless  through  carelessness  does 
so?     In  a  recent  case'  it  is  said  that 

"ostensible  authority  to  act  as  agent  may  be  conferred  if  the  party  to  be 
charged  as  principal  affirmatively  or  intentionally  or  by  lack  of  ordinary 
care  causes  or  allows  third  persons  to  trust  and  act  upon  such  apparent 
agency." 

This  is  not  couched  in  the  language  of  estoppel,  which  would 
not  say  that  "ostensible  authority  .  .  .  may  be  conferred;  " 
but  that,  there  being  ostensible  authority,  the  ostensible  pvin- 
cipal  is  estopped  by  his  carelessness  from  denying  its  real  ex- 
istence. 

4.  Maryland  supplies  us  with  the  suggestion  of  another  ex- 
ample. AVe  shall  see  that  there  is  some  substantial  ground 
for  the  opinion  that  bank  customers  are  under  obligation  to 
examine  their  pass-books  at  the  usual  monthly  balancing,  and 

1  Evans  v.  Bicknell  (1801),  6  Ves.  » Thorpe    v.    Houldsworth    (18G8), 

174;  Waldron  v.  Sloper  (IS.IJ),  1  Dr.  L.  R.  7  Eq.  147;  38  L.  J.  Ch.  194. 

193:  Clarke  V.  Palmer  (1882).  21  Ch.  *  Northern     Counties     v.     Whipp 

D.  124;  51  L.  J.  Ch.  634;  Newman  v.  (1884).  26  Ch.  D.  494;  53  L.  J.  Ch.  629. 

Newman  (1885),  28  Ch.  D.  674;  54  L.  » Thompson    v.    Skelton    (1896),   49 

J.  Ch.  598.  Neb.  644:  68  N.  W.  R,  10.')5.    See  also 

■^  Goodtitle  v.  Morgan  (1787).  1  T.  R.  Holt  v.  Schneider  (1899),  77  N.  W.  R. 

762;  Layard  v.  Maud  (1867),  L.  R.  4  1086  (Neb.);  Lester  v.  Snyder  (1898), 

Eq.  397,  406;  36  L.  J.  Ch.  669;  Spencer  55  Pac.    R.   615  (Colo.):   Colo.  Civil 

V.  Clark  (1878).  9  Ch.  D.  142;  47  L.  J.  Code,  g  2300;  Heald  v.  Henley  (1891), 

Ch.  692:    Lloyd  v.  Jones   (1885),  29  89  Cal.  632;  27  Pac  R.  67. 
Ch.  D.  229;  54  L.  J.  Ch.  931. 
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then  to  mako  known  their  objections.^  Sometimes  forged 
checks,  are  paid  by  bankers,  and  the  customers  to  whom  they 
are  charged,  after  permitting  their  accounts  to  be  balanced 
from  time  to  time  without  troubling  th(m;olves  with  their 
verification,  finally  refuse  to  be  debited  with  the  forgeries.  In 
such  a  case-  it  was  held  that  it  should  have  been  left  to  the 

wy 

"  to  find  either  that  the  appellants  had  knowledge  in  fact  that  the  forgeries 
had  been  committed,  or  that  from  carelessness  and  inditference  to  the 
riglits  of  others  tliey  failed  to  inform  themselves  from  sources  of  informa- 
tion readily  accessible  to  tliem,  and  vviiich  by  the  exercise  of  ordinary  dili- 
gence as  business  men  would  have  disclosed  to  them  the  fact  that  the 
forgeries  had  been  committed." 

5.  Vermont  suo-rrests  still  another  case.  The  owner  of  land 
stood  by  while  a  house  was  built  on  his  property  by  the  adjoin- 
ing proprietor,  but  he  did  not  know  that  it  Avas  upon  his  side 
of  the  boundary.     Held,  that  he  had  been  guilty  of 

"such  gross  careles-^ness  and  indifference  to  the  rights  of  others  that  would 
estoi)  him  from  setting  up  title  in  himself." ^ 

The  court  does  not  seem  to  have  been  so  much  impressed  as 
is  the  present  writer  with  the  gross  carelessness  of  the  builder 
of  the  house.  Had  the  holding  been  essential  to  the  decision  of 
the  case  the  point  might  have  received  closer  consideration. 

6.  For  a  further  class  of  cases  we  are  indebted  to  legislation. 
Suppose  that  a  shipowner  issues  a  bill  of  lading  for  goods  not 
shipped,  and  that  the  bill  is  transferred  for  value  to  a  honajide 
purchaser;  who  should  lose,  the  signer  of  the  bill  or  the  pur- 
chaser of  the  goods?  Our  general  rule*  would  condemn  the 
signer  "  whether  intentionally  or  not "  he  led  the  purchaser  to 
infer  the  existence  of  the  goods.     By  statute,  however, 

"tlie  master  or  other  person  signing  may  exonerate  himself  in  respect  of 
such  misrepresentation,  by  showing  that  it  was  caused  without  any  de- 
fault on  his  part,  and  wholly  by  the  fault  of  the  shipper,  or  of  the  holder, 
or  some  person  under  whom  the  holder  claims." ^ 

In  the  United  States  authorities  differ,  but  probably  the 
weight  of  them  is  in  favor  of  the  proposition  that  the  ship- 
owner will  be  estopped  by  signing  a  false  bill  of  lading  whether 
he  was  careful  or  negligent.^  In  England  the  estoppel  is 
founded  upon  carelessness. 

•Devaynes  v.  Noble  (1815).  1  Mer.  *  Ante,  p.  102. 

536.     And   see  cases  cited  with  this  »18  and  19  Vic.  (Imp.),  ch.  Ill,  §  3; 

one  in  ch.  XI.  52  Vic.  (Can.),  ch.  30,  §  3. 

2  Hardy   v.   Chesapeake  (1879),  51  6  Porter  on  Bills  of  Lading,  §§  432- 
Md.  562.  435. 

3  Greene  v.  Smith  (1884),  57  Vt.  263. 


CARELESSNESS    SOMETIMES    ESSENTIAL.  107 

7.  Bills  and  Notes. —  The  Englisli  authorities '  have  excluded 
all  questions  of  carelessness  from  a  class  of  cases  in  which  there 
is  strong  minority  opinion  for  asserting  that  it  ought  to  play  a 
most  important  part.  According  to  the  decisions  the  acceptor 
of  a  bill  may  leave  spaces  in  it  which  would  tempt  the  virtue 
of  many  an  one  who  would  shrink  from  holder  feats  of  for- 
gery;^ ho  may  attach  conditions  in  lead  pencil,  or  upon  mar- 
ginal spaces,  and  if  they  are  rubbed  out  or  cut  off  throw  the 
ensuing  loss  upon  the  shoulders  of  the  innocent  purchasers  of 
them;'  and  he  may -leave  signed  notes  or  executed  blanks 
where  they  may  easily  be  picked  up,  and  swear  that  he  did  not 
think  that  anybody  would  avail  himself  of  them; 

"and  that,  too,  thouRli  the  accoptor  or  maker  may  have  made  the  theft  or 
fraud  easy  by  puttinjj;  the  jiaper  in  an  unlocked  drawer  in  a  desk  to  wliich 
clerks  and  servants  and  otiiers  had  access."* 

There  is,  no  doubt,  the  case  of  Young  v.  Grote^  in  which  the 
duty  of  carefulness  as  to  tempting  spaces  is  imposed  upon  the 
drawer  of  a  check;  and  the  case  oi  Ingham  v.  Primrose^  2^0.- 
cording  to  which  if  you  wish  to  destroy  your  acceptance  you 
ought  to  do  it  effectively,  and  not  merely  by  tearing  it  in  half, 
which  would  give  it  the  appearance  of  separation  for  safe  trans- 
mission merely;  but  these  cases  are  far  from  having  that  sub- 
sequent sanction  which  the  present  writer  could  wish  them. 
There  are  also  some  comforting  cases  in  the  Pennsylvania 
courts.^  The  majority  opinion,  however,  is  that  of  Lord  Hals- 
bury  :* 

"People  are  not  supposed  to  commit  forgery  .  .  .  the  protection 
against  forger}-  is  not  the  vigilance  of  parties  excluding  the  possibility  of 
committing  forgery  but  the  law  of  the  land." 

The  present  writer,  bearing  in  mind  the  general  rules  relating 

iSee   all   the    cases    discussed   in  s  (i827)  4  Bing.  253;  5  L.  J.  C.  P. 

chapters  V  and  XXV.  1G5;  12  Moo.  484. 

^Schol field    V.    Londesborough  •'(igr/j)  7  c.  B.  N.  S.  82;  28  L.  J.  C. 

(1894),  2  Q.  B.  660;  (1895)  1  Q.  B.  5;]6;  P.  294. 

(1896)  A.  C.  514;  63  L.  J.  Q.  B.  649;  64  ''  Brown  v.  Reed  (1875).  79  Pa.  St. 

id.  293;  65  id.  593.  370;  Leas  v.  Walls  (1882).  101  Pa.  St. 

'  Harvey  v.  Smith  (1870).  55  111.  224;  57;  Robb  v.  Pennsylvania,  etc.  (1898), 

Zimmerman  v.  Rote  (1874),  75  Pa.  St.  40  Atl.  R.  969. 

188;   Cochrane  v.  Nebeker,  48  Ind.  ^Scholfield    v.    Londesborougli 

459;   Walsh  v.  Hunt  (1898).  120  Cal.  (1896),  A.  C.  532;  65  L.  J.  Q.  B.  601. 

46;    52   Pac.    R.    115;    Swaisland    v.  See   the   matter  fully  discussed  in 

Davidson  (1883).  3  Ont.  320.  oh.  V. 

♦  Bigelow  on  Bills  and  Notes,  177. 
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to  social  relations,  would  rather  agree  with  Mr.  Justice  Black- 
burn and  others  who  hold  that 

"The  person  putting  in  circulation  a  bill  of  exchange  does  by  the  law 
mert-lKUit  owe  a  (Iut_v  to  all  parties  to  the  bill  to  take  reasonable  precau- 
tions against  the  possibility  of  fraudulent  alterations  of  it."  ^ 

AVere  this  the  law,  then  breach  of  it  would  furnish  a  clear  case 
of  estoppel  by  carelessness.  For  we  would  have  to  say,  not  that 
the  forged  acceptance  was  that  of  the  defendant,  but  that  by 
his  carelessness  he  was  estopped  from  denying  it. 

The  Leading  Cases. 

Passing  on  to  consider  the  rules  framed  for  estoppel  by  negli- 
gence, a  short  statement  of  the  facts  in  the  two  leading  cases 
and  a  citation  of  the  rules  in  judicial  language  will  be  of  ad- 
vantage. 

1.  (1S55)  Baiik  of  Ireland  v.  Evans?  The  secretary  of  a  com- 
pany having  been  allowed  the  custody  of  the  seal  fraudulently 
affixed  it  to  powers  of  attorney  for  the  transfer  of  bank  shares 
owned  by  the  company.  In  an  action  between  the  company 
and  the  bank,  which  had  acted  upon  the  transfers,  Parke,  B., 
said : 

"It  is  clear,  we  think,  that  the  negligence  in  the  present  case,  if  there 
be  anj',  is  much  too  remofe  to  affect  the  transfer  itseli  ami  to  cause  the 
trustees  to  be  parties  to  misleading  the  bank  in  making  the  transfer  on 
the  forged  power  of  attorney  .  .  .  We  concur  with  Mr.  Justice  Jack- 
son and  Justices  Ball,  Compton  and  Towns,  and  the  Chief  Justice  Lcroy. 
in  thinking  that  the  negligence  which  would  deprive  the  plaintiffs  of  their 
right  to  insist  that  the  transfer  was  invalid  must  be  negligence  in  or  im- 
mediut.iy  connected  with  the  transfer  itself ."  ^ 

2.  (1859)  Ex  parte  Sivan;^  (1862)  Swan  v.  North  British  A. 
Co!"  The  owner  of  shares  in  two  companies,  A.  and  B.,  era- 
plo3^ed  a  broker  to  sell  those  in  A.  and  gave  him  ten  executed 
transfer  forms  in  blank.     The  broker  fraudulently  used  two  of 

1  Swan  V.  North  British  (1863),  2  H.  meant  by  "immediately  connected 
&  C.  18:J;  P.2  L.  J.  Ex.  277.  The  pres-  with  the  transfer  itself"  something 
ent  writer  would  not,  however,  in-  almost  equivalent  to  "in  the  trans- 
voke  the  law  merchant.  See  post,  fer  itself," and  he  said  "that  the  way 
oh.  XXIV.  to  construe  it  is  that  the  negligence 

2  5  H.  L.  C.  389.  See  a  similar  case,  must  be  proximately  connected  with 
Merchants,  etc.  v.  Bank  of  England  the  transfer  itself."  Merchants,  etc. 
(1887),  21  Q.  B.  D.  IGO;  57  L.  J.  Q.  B.  v.  Bank  of  England  (1887),  21  Q.  B. 
418.     But  .see   Shaw  v.  Port   Philip  D.  172. 

(1884),  13  Q.  B.  D.  103;   53  L.  J.  Q.  B.        *7  C.  B.  N.  S.  400;  30  L.  J.  C.  P.  113. 
369.  57  H.  &  N.  603;  2  H.  &  C.  175;  31 

8  Lord  Esher  thought  that  Parke,  B..    L.  J.  Ex.  425;  32  L.  J.  Ex.  273. 
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them  to  transfer  the  B.  company  shares,  stealing  the  certificates 
to  enable  him  to  accomplish  his  ])urpose.  Comj)any  Jl  acted 
upon  these  transfers,  and  in  the  action  between  it  and  the  orig- 
inal owner  of  the  shares  it  was  held  that  the  owner  was  not 
estopped  from  denying  the  execution  of  the  transfer.  Baron 
"Wilde,  in  the  Exchequer,  formulated  a  rule  as  follows: 

"That  if  he  has  led  others  into  tlio  bnlief  of  a  certain  state  of  facts  by 
conduct  of  culpable  neglect,  calculated  to  have  that  result,  and  tiiey  have 
acted  on  that  belief  to  their  prejudice,  he  shall  not  be  heard  aftervv;irds, 
as  against  such  persons,  to  show  that  that  state  of  facts  did  not  exist." 

Upon  appeal '  Blackburn,  J.,  referring  to  Baron  Wilde's  lan- 
guage, said  as  fcjllows: 

"Tiiis  is  very  nearly  right,  but  in  my  opinion  not  quite,  as  he  omits  to 
qualify  it  by  saying  that  tiie  neglect  must  be  in  the  transaction  itself  and 
be  the  proximate  cause  of  the  leading  the  party  into  that  mistake;  and 
also,  as  I  think,  that  it  must  be  the  neglect  of  aoine  duty  that  is  owing  to 
tlie  person  led  into  that  belief,  or,  what  comes  to  the  same  thing,  to  the 
general  public  of  whom  the  person  is  one,2  and  not  merely  neglect  of  what 
would  be  pruilent  in  respect  to  the  party  himself  or  even  of  some  duty 
owing  to  third  persons  with  whom  those  seeking  to  set  up  the  estoppel  are 
not  privy." 

Rules. —  Summarized  from  the  principal  cases,  then,^  the 
rules  may  be  stated  as  follows: 

1.  There  "  must  be  the  neglect  of  some  duty  that  is  owing 
to  the  person  led  into  that  belief." 

2.  "The  neglect  must  be  in  the  transaction  itself." 

3.  "The  omission  must  be  the  proximate  cause  of  the  lead- 
ing of  the  person  into  the  mistake."* 

Let  us  now  look  at  the  criticisms  of  these  rules  by  the  prin- 
cipal text-writers: 

Mr.  Bigelow's  Criticism. —  Keferring  to  these  rules,  Mr.  Big- 
elow  says:^ 

"It  is  clear,  however,  that  cases  of  estoppel  arising  out  of  negligence 
without  a  representation  must  be  uncommon.  They  cannot  fall  withir\ 
the  propositions  of  Mr.  Justice  Brett.*»  .  .  .  for  the  proposition  itself 
shows  that  a  representation  (by  conduct)  has  been  made." 

1  2  H.  &  C.  181 ;  32  L.  J.  Ex.  273.  ITo;  32  L.  J.  Ex.  273;  Carr  v.  London 

2  The  learned  judge  illustrates  this  (187')).  L.  R.  10  C.  P.  307;  44  L.  J.  C. 
point  by  reference  to  the  case  of  the  P.  109:  Scholfield  v.  Londesborough 
maker  of  a  blank  note  which  he  in-  (1804),  2  Q.  B.  GOO;  (1895)  1  Q.  B.  536; 
tends  to  be  filled  up  "and  delivered  (1896)  A.  C.  514:  63  L.  J.  Q.  B.  049; 
to  a  series  of  holders."  64  id.  293;  65  id.  .593. 

3  Bank  of  Ireland  v.  Evans  (1855).  5  <See  Scollans  v.  Rollins  (1S9D),  53 
H.  L.  C.  931;  Ex  pnrte  Swan  (1859),  N.  E.  R  80:5  (Mass.). 

7  C.  B.  N.  S.  400;  30   L.  J.  C.  P.   113;         sQn  Estoppel  (5th  ed.),  653,  654. 
Swan  V.  N.  B.  A.  Co.  (1862),  7  H.  &        t*In  Carr  v.  London,  aupra. 
N.  603;  31  L.  J.  Ex.  425;  2  IL  &  C. 
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Mr.  Biirelow  seems  to  be  in  search  of  some  instance  "of  es- 
toppel  arising  out  of  negligence  without  a  representation ^  "  and 
he  appears  to  assume  thiat  the  rules  were  formulated  for  cases 
of  that  sort.'  This  is  the  more  remarkable  because  he  observes 
that  the  cases  in  which  the  rules  were  formulated  "cannot  fall 
within  the  proposition  of  Mr.  Justice  Brett,  .  .  .  for  the 
proposition  itself  shows  that  a  representation  (by  conduct)  has 
heen  made.''''  Inasmuch,  then,  as  the  cases  themselves  involved 
a  representation,  it  would  be  extremely  improbable  that  the 
rules  framed  by  them  should  have  been  intended  for  cases  in 
which  there  was  no  representation;  more  particularly  when, 
as  is  asserted,  it  is  extremely  diliicult  to  find  such  a  case. 

The  solution  of  Mr.  Bigelow's  difficulty  lies  in  the  difference 
between  personal  and  assisted  misrepresentation,  without  re- 
gard to  which  it  may  be  said  with  equal  truth  that  there  may 
or  may  not  be  estoppel  b}"^  carelessness  without  misrepresenta- 
tion. We  may  say  first  that  there  can  be  no  estoppel  of  any 
kind  unless  there  has  been  some  misrepresentation  —  that  is, 
unless  the  estoppel-asserter  has  by  somebody  been  deceived. 
Some  fact  must  be  misrepresented  before  there  can  be  estoppel 
against  the  assertion  of  that  fact.  But  we  may  also  say  that 
there  may  be  estoppel  by  carelessness  without  misrepresenta- 
tion—  hy  the  estoppel-denier.  In  other  words,  there  may  be 
estoppel  by  carelessness  where  the  misrepresentation  is  that  of 
a  third  person;  that  is,  in  cases  of  assisted  misrepresentation. 

Not  being  able  to  find  a  case  of  "  Estoppel  by  jSTegligence," 
Mr.  Bigelow  imagines  one:'^ 

"Let  it  be  supposed  tliat  a  man  has  been  fixed  with  constructive  notice, 
which  by  reason  of  his  nes  igence  has  not  become  knowledge  to  him,  of 
tlie  existence  of  some  rigiit  in  his  favor;  that  this  right  is,  to  his  knowl- 
edge, about  being  disposed  of  by  another  as  that  otiier's  property;  and  that 
it  is  so  disposed  of  to  a  purchaser  for  value,  without  notice  of  the  right, 
and  in  the  absence  of  tlie  negligent  party.  Here  would  be  a  case  of  negli- 
gence which  could  hardly  be  treated  upon  the  footing  of  a  representation; 
but  would  not  an  estoppel  arise,  supposing  all  tlie  other  elements  of  it 
present?  " 

But  the  case  is  clearly  one  of  misrepresentation  —  misrepre- 
sentation by  a  third  party.  The  vendor  is  posing  as  owner  of 
property  in  which  the  estoppel-denier  has  some  interest;  that 

1  See, the  whole  context,  653,  654.  tempted  to  be  set  up.     .    .    .     The 

Bigham,  J.,  too,  thought  with  Mr.  present  c;ise  is  one   of  estoppel  by 

Cigelow.     He    said    that    Swan    v.  representation."    Union    v.    Mersey 

North  British  was  a  case  "in  which  (1899),  2  Q.  B.  210;  G8  L.  J.  Q.  B.  842. 

estoppel     by    negligence     was     at-  ^  5th  ed.  654. 
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is  to  say,  the  vendor  is  representing  that  ho  is  the  abst^Iute 
owner,  whereas  he  is  not.  And  the  question  is,  Whether  tiie 
bystander  is,  or  is  not,  estopj)ed  by  the  assistance  rendered  to 
that  misrepresentation  by  his  silence?  The  very  foundation  of 
the  com[)laint  is  that  the  purchaser  was  misled. 

Moreover  it  is  far  from  clear  that  the  case  is  one  of  estoppel 
at  all.  Strengthening  the  case  for  estoppel,  let  us  assume  that 
the  bystander's  conduct  is  to  be  taken  as  an  actual  rej)resenta- 
tion  by  him  (in  addition  to  the  misrepresentation  of  the  vendor); 
the  question  will  then  be,  What  was  the  representation  that  he 
made?  Was  it  a  rejiresentation  that  he  had  no  right;  or  merely 
that  he  did  not,  at  the  moment,  know  of  any?  If  the  latter, 
then  all  he  would  be  estopped  from  asserting  would  be  that  at 
that  time  he  did  know  of  his  right.  If  he  had  in  words  as- 
serted that  he  did  not  at  that  tune  know  of  any  rights,  he  would 
not  have  been  estopped  from  asserting  that  he  had  subsequently 
discovered  them.  His  conduct  cannot  be  taken  to  mean  more 
than  that.* 

3[r.  Cahahe's  Criticism. —  Mr.  Cababe's  criticism  of  the  rules* 
follows  that  of  Mr.  Bigelow,  but  improves  upon  it: 

"It  appears  to  have  been  hardly  sufficiently  noted  that  the  conditions 
to  be  complied  with  before  conduct  can  be  made  the  foundation  of  the  es- 
toppel, by  reason  of  its  being  neglii^eiit,  are  of  such  a  character  as  to  well- 
nigh  eliminate 'estoppel  by  negligence' as  a  separate  head;  or  in  other 
words,  that  negligent  conduct  is  only  allowed  to  give  rise  to  an  estoppel  in 
cases  in  whicii  tile  conduct  would  give  rise  to  the  estoppel,  even  though  it 
were  not  negligent.  Yet  this  is  clearly  the  case  if  it  be  true  that  for  lon- 
duct  to  be  the  proximate  cause  of  leading  a  party  to  believe  in  the  exist- 
ence of  a  state  of  facts,  such  conduct  must  amount  to  a  representation  of 
those  facts.  It  may  be  going  too  far  to  say  tiiat.  in  tlie  nature  of  things, 
there  can  be  no  sucli  cases;  if  so  it  will  suffice  to  say  that  negligence  can 
only  have  any  specific  efficacy  in  giving  rise  to  an  estoppel,  in  those  rare 
cases  in  which  it  proximately  causes  another  to  believe  in  the  existence  of 
facts,  although  it  (the  negligence)  does  not  amount  to  a  representation  of 
those  facts." 

Mr.  Cababe  describes  the  situation  necessary  for  estoppel  by 
carelessness  with  ver\'^  considerable  accuracy  in  his  last  sentence, 
and  considering  that  he  had  no  concrete  case  in  view  the  lan- 
irnao-e  is  sinfrularlv  fortunate.  Observe  how  completely  it  tits 
the  case  of  assisted  misrepresentation  (already  suggested),  in 
which  the  mortgagee  allowed  the  mortgagor  to  have  the  deeds 
with  the  aid  of  which  he  jiosed  as  unincumbered  owner  of  the 
property.     Here  the  delivery  of  the  deeds  "  proximately  causes 

nVilmott  V.  Barber  (1880),  15  Ch.     Robinson  v.  Nail  (1899),  5-2  S.  W.  R. 
D.  91);  49  L.  J.  Ch.  T9-2;  Low  v.  Bou-    49. 
verie  (1891).  3  Ch.  82;  GO  L.  J.  Ch.  594;        -  On  Estoppel,  100, 101.    And  see  97. 


112  OONDITION    NO.  7. 

another  to  believe  in  the  existence  of  facts  (namely,  unincum- 
bered ownership),  although  it  (handing  over  the  deeds)  does 
not  amount  to  a  representation  of  these  facts."  Such  cases  are 
by  no  means  rare:  they  are  legion. 

But  Mr.  Cababe's  language  is  somewhat  too  inclusive,  as  an- 
other of  his  sentences  suggests.  For  there  are  many  cases 
within  his  description  (wide  enough  for  all  cases  of  assisted 
misrepresentation)  which  could  not  be  said  to  be  cases  of  es- 
toppel by  carelessness;  because  in  them  the  conduct  would 
have  given  rise  to  estoppel,  ''  even  though  it  were  not  negli- 
gent"—  cases  therefc^re  in  which  the  presence  or  absence  of 
negligence  is  altogether  immaterial;  cases  within  the  general 
rule  which  "  regards  the  act  done,  and  is  entirely  indifferent 
to  the  motive  or  reason  for  it,  or  the  carelessness  or  diligence 
that  may  be  in  it."  ^  Estoppel  b}-^  carelessness  is  not  coexten- 
sive with  estoppel  by  assisted  misrepresentation,  although  in- 
cluded in  it. 

"We  are  now  prepared  for  an  examination  of  the  rules. 

EuLE  No.  1. 

"TJiere  must  be  the  neglect  of  some  duty  that  is  owing  to  the  person  misled." 

This  rule  is  undoubtedly  valid,  but  it  cannot  be  limited  to 
any  class  of  cases  —  to  cases  of  personal,  or  assisted,  misrej)re- 
sentation,  or  to  cases  of  estoppel  by  carelessness.  For  it  is  im- 
possible that  there  can  be  estoppel  of  any  kind  unless  there  be 
a  breach  of  some  duty  to  the  person  misled.  To  say  other- 
wise would  be  to  affirm  that  the  penalty  of  estoppel  should  be 
indicted  upon  a  person  who  had  acted  quite  properly.  The 
rule  itself  is  indisputable;  but  it  is  not  one  applicable  to  estop- 
pel by  carelessness  only. 

EuLE  No.  2. 

"  The  neglect  must  be  in  the  transaction  itself.''''  2 

It  is  in  cases  of  assisted  misrepresentation  alone,  as  we  have 
seen,'  that  we  are  to  look  for  instances  of  estoppel  by  careless- 

1  Ante,  p.  102.  cise  it.     See  Aj?ricultural  v.  Federal 

2Tliis    rule    having  been   so    fre-  (18S1),  G  Ont.  App.  200. 

quently    approved,   it   requires  the  ^  Ante,  pp.  101,  102.     For  cases  of 

courage  of  strong  conviction  to  criti-  personal  misrepresentation  tlie  rule 
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ncss:  and  yot  it  is  not  too  much  to  say  that  it  is  impossible  to 
find  a  case  of  assisted  misrepresentation  in  wliich  the  careless- 
ness can,  with  any  accui-acy,  be  said  to  be  "in  the  transactioQ 
itself.'" 

Various  cases  have  already  been  noted  in  which  carelessness 
is  a  ground  of  estoppel,  but  in  all  of  them,  as  if  to  despite  the 
rule,  the  carelessness  was  not  and  could  not  be  "in  the  trans- 
action itself:"  (I)  A  man,  owing  to  his  carelessness,  is  tricked 
into  executing  some  document,  or  (2)  a  mortgagee  without  rea- 
sonable excuse  hands  over  to  the  mortgagor  the  title-deeds; 
afterwards  the  document  or  the  deeds  are  fraudulently  passed 
on  to  an  innocent  purchaser;  and  the  signer  of  the  document 
or  the  mortgagee  is  estopjied.  Xow  "the  transaction  itself" 
took  ])lace  between  the  knave  and  the  purchaser,  while  the 
carelessness  was  prior  to  that,  namely,  in  the  execution  of  the 
document,  or  the  delivery  over  of  the  deeds  by  the  estoppel- 
denier. 

And  the  same  remark  is  true  of  all  cases  of  assisted  misrepre- 
sentation (the  only  class  in  which  there  ever  is  estoppel  by  care- 
lessness); for  in  them  it  is  always  impossible  that  the  carelessness 
can  be  in  the  transaction  itself.  Observe  that  in  that  class  of 
cases  the  estoppel-denier  (the  person  charged  with  the  careless- 
i\ess)  is  never  even  a  party  to  "the  transaction  itself."  He  is 
estopped  because  he  has  afforded  opportunity  or  occasion  for 
the  transaction,  which  is  brought  about  by  the  misrepresenta- 
tion of  some  other  person  —  estopped  because  he  has  done  that 
which  was  necessary  to  make  the  misrepresentation  credible; 
not  because  he  has  made  the  misrepresentation  himself,  or  indeed 
knew  anything  about  it. 

The  carelessness  may  possibly  be  subsequent  to  the  transac- 
tion, even  as  it  may  be  prior  to  it,  although  it  cannot  be  in  it. 
For  example,  were  a  forged  note  discounted  by  a  banker,  and 
were  the  jierson  whose  name  was  forged  carelessly  to  remain 

which  most  nearl)'  approaches  the  conduct  can  be  made  the  foundation 

one   in   hand    is   that   the  estoppel-  of  the  eslojipel.by  reason  of  its  bein;^ 

denier  must   have   had    reasonable  negligent,  are  of  such  a  character  as 

ground  for  supposing  that  the  rep-  to  well-nigh  eliminate  'Estoppel  by 

resentation  would  be  acted  upon.  Negligence'  as  a  separate    head;" 

'Tills  statement  would  justify  Mr.  but  not  for  the    reason   which   he 

Cababe's   remark   "that  the  condi-  gi\es  (see  a?i^e,  p.  111), 
tions  to   be    complied   with   before 


114 


CONDITION    NO,  7. 


quiescent,  not  advising  the  banker  of  the  forgery  until  after  the 
banker's  position  had  been  changed,  he  would  be  estopped.^  In 
such  cases  it  is,  of  course,  impossible  to  say  that  the  carelessness 
was  in  the  transaction  itself. 

Conclusions. —  We  have  thus  reached  the  following  conclu- 
sions: that  there  are  no  cases  of  estoppel  by  carelessness  under 
the  heading  personal  misrepresentation  (in  that  department  the 
question  is  not  as  to  the  state  of  mind  of  the  estoppel-denier,  but 
whether  he  had  reasonable  ground  for  supposing  that  his  rep- 
resentation woultl  be  acted  upon);  that  among  cases  of  assisted 
misrepresentation  there  are  instances  of  estoppel  by  careless- 
ness; that  in  none  of  them,  however,  is  the  carelessness  in  the 
transaction  itself;  nor  is  it  possible  for  it  to  be  so;  it  always 
either  precedes  the  transaction  or  is  subsequent  to  it.  The  only 
alternative  to  this  assertion  is  to  say  that,  in  the  instances 
given,  the  carelessness  was  "in  the  transaction  itself."  But  to 
so  say  is  to  affirm  that  which  our  leading  cases^  deny;  for  in 
them  (parallel  cases  of  assisted  misrepresentation)  the  alleged 
carelessness  was  said  not  to  be  "  in  the  transaction  itself,"  and 
for  that  reason  it  was  held  that  there  was  no  estoppel.'' 


1  McKenzie  v.  British  Linen  Co. 
(1881),  6  App.  Cap.  82;  Cairncross  v. 
Lorimer,  oMaoq.  827,830;  Mercliants' 
Bank  v.  Lucas  (18^7).  13  Ont.  520;  1.") 
Ont.  App.  573;  18  S.  C.  Can.  705.  Dis- 
tinguish between  ratification  and 
estoppel  in  such  cases:  Scott  v.  Bank 
of  N.  B.  (1894),  23  S.  C.  Can.  287; 
Forsyth  v.  Day  (1858),  46  Me.  196.  See 
ante,  p.  106. 

2^??/e,  p.  108. 

3  There  is  a  certain  ambiguity  in 
the  plirase  "in  the  transaction  itself" 
which  in  Coventry  v.  Great  Eastern 
Ry.  Co.  (1888,  11  Q.  B.  D.  776;  52  L.  J. 
Q.  B.  694)  was  made  use  of  to  over- 
come the  application  of  the  rule.  A 
railway  company  (through  careless- 
ness) issued  two  delivery  orders  for 
the  same  goods  and  the  plaintiffs  ad- 
vanced money  upon  the  faith  of  the 
second  of  them  to  its  holder.  Brett, 
M.  R.,  said:  "Then  was  the  negli- 
gence of  the  defendant  tlie  'proxi- 
mate' cause  of  the  loss  sustained  liy 
the  plaintiffs?    I  use  the  expression 


'proximate  cause  as  meaning  the 
'direct  and  immediate  cause.'  Here 
the  production  of  the  document 
was  the  direct  and  immediate  cause 
of  the  advance  of  the  money."  And 
the  learned  judge  held  the  case  to  be 
within  the  rule — that  the  negligence 
was  in  the  transaction  itself.  But 
distinction  is  here  overlooked  be- 
tween the  negligence  in  issuing  the 
certificate,  which  was  the  act  of  the 
company,  and  "the  production  of 
tlie  document,"  vvhicli  was  the  act 
of  its  holder.  The  learned  judge 
says  that  "  the  production  of  the 
document"  was  the  direct  and  im- 
mediate cause,  etc.  Granted.  Then 
the  negligence  was  not.  The  negli- 
gence was  not  "in  the  transaction 
itself,"  but  in  a  document  executed 
prior  to  the  transaction,  which  an- 
other person  made  fi*audulent  use 
of,  and  yet  the  company  was  es- 
topped. The  same  reasoning  applied 
to  the  Swan  case  would  vary  its  re- 
sult. 
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Lot  US  look  again  at  these  cases,  and  see  what,  with  their 
help,  we  can  make  of  the  rule  in  hand. 

In  the  Bank  of  Ireland  v.  Evans  case,^  the  secretary  of  the 
company  fraudulently  alfixed  its  seal  to  a  transfer  of  shares, 
and  sold  them  to  an  innocent  purchaser.  The  company  was 
not  estopped  because  its  carelessness  in  trusting  the  secretary 
with  the  seal  was  "not  in  the  transfer  itself."  Yery  well. 
Now  recall  the  mortgage  case,  in  which  a  mortgagee,  who  al- 
lowed the  mortgagor  to  have  jiossession  of  the  title-deeds,  was 
estopped  as  against  an  innocent  depositee  —  was  estopped  al- 
though his  carelessness  in  trusting  the  mortgagor  with  the 
deeds  was  not  "in  the  transaction  itself,  but  prior  to  it." 

In  the  one  case  the  company  intrusts  its  seal  to  its  secretary; 
the  secretary  makes  fraudulent  use  of  it;  and  the  company  is 
not  estopped.  In  the  other  a  mortgagee  intrusts  his  title- 
deeds  to  his  mortgagor;  the  mortgagor  makes  fraudulent  use 
of  them;  and  the  mortgagee  is  estopped.  It  seems  to  be  sulH- 
ciently  clear  that  any  distinction  between  these  cases  is  not  to 
be  found  in  the  fact  that  in  one  of  them  the  carelessness  was 
in  the  transaction  itself  and  in  the  other  that  it  was  not;  and 
that  the  point  of  difference  (if  there  be  any)  must  arise  from  a 
comparison  of  the  conduct  of  the  estoppel-deniers  —  by  the 
conclusion  that  the  comj)any  in  intrusting  its  seal  to  its  secre- 
tary was  not  guilty  of  carelessness  at  all  (for  the  seal  must  be 
intrusted  to  somebody);  but  that  a  mortgagee  cannot  quite  so 
easily  justify  his  unnecessary  and  unusual  confidence  in  his 
mortgagor.  In  other  Avords,  that  there  is  not  in  the  one  case, 
but  there  is  in  the  other,  something  done  "  which  a  prudent 
and  reasonable  man  would  not  do "  —  that  is,  some  careless- 
ness. 

Turning  now  to  Swan's  case,  note  that  he  was  not  estopped 
for  the  reason  that  his  carelessness  in  executing  the  blank 
transfers  and  giving  them  to  the  broker  was  not  negligence 
"in  the  transaction"  between  the  broker  and  the  innocent  pur- 
chaser. Yary  the  case  a  very  little.  Suppose  that  Swan, 
when  giving  to  the  broker  the  blank  transfers,  witli  instruc- 
tions to  sell  the  A.  Company  shares,  had  also  given  him,  not 
only  the  A.  Compan}'-  certificates,  but  also  (as  custodian  merely) 
the  B.  Company  certificates.     There  is  very  little  doubt  that 

1  Ante,  p.  lOa 
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Swan  would  now  be  estopped,  for  he  has  perfectly  equipped 
his  broker  for  fraud.'  But  his  negligence  can  no  more  be  said 
to  be  "in  the  transaction  itself"  now  than  it  was  before.  In 
this  case  also,  then,  it  cannot  be  said  that  the  absence  of  estop- 
pel was  due  to  the  carelessness  not  being  "in  the  transaction 
itself."  The  question  again  would  be  one  of  reasonable  care  — 
reasonable  to  hand  over  blank  transfers  if  you  retain  the  cer- 
tilicates,  but  unreasonable  to  hand  over  both.  The  question  of 
in,  or  out  of,  the  transaction  seems  to  be  quite  irrelevant. 

The  present  writer  b}'^  no  means  agrees  that  there  was  no 
carelessness  in  the  Bank,  of  Ireland  v.  Evans  q.^'&q.  Upon  the 
contrary,  he  adopts  the  language  of  Day,  J.,  in  a  subsequent 
case:^ 

"The  grossest  negligence  seems  to  have  accompanied  this  confirlence, 
because,  notwithstanding  all  the  warnings  which  most  men  experienced 
in  the  affairs  of  the  world  have  had.  that  no  man  is  to  be  trusted  without 
the  exercise  of  reasonable  care  by  those  wlio  have  to  look  after  the  affairs 
of  other  people,  it  seems  to  have  been  thouglit  that  the  common  seal  and 
the  affairs  of  the  company  might  be  intrusted  to  their  clerk  without  any 
clieck  or  superintendence  of  any  sort  or  kind  being  exercised  over  him  by 
the  corporators  or  any  of  the  officials  of  the  company.  One  can  scarcely 
imagine  a  case  of  grosser  negligence  than  the  negligence  of  all  connected 
with  the  affairs  of  this  company  in  their  dealings  with  their  clerk.  It  is 
not  for  me  to  suggest  that  every  clerk,  or  any  clerk,  is  to  be  suspected  of 
evil  doing,  but  it  is  idle  to  talk  of  the  absence  of  necessity  for  exercising 
due  and  reasonable  care  over  the  officers  of  any  corporate  or  other  body. 
A  person  who  was  looking  after  his  own  affairs  would  take  very  good  care 
to  see  that  his  seal,  if  it  had  any  value,  was  looked  after;  but  here  a  cor- 
porate body,  who  can  only  speak  and  act  by  its  common  seal,  are  content, 
one  and  all.  to  intrust  tlie  common  seal  to  an  officer  over  whom  they  exer- 
cise not  the  slightest  superintendence." 

If  this  criticism  be  just,  and  if  for  estoppel  it  be  not  neces- 
sary that  carelessness  should  be  in  the  transaction  itself,  then 
the  BanTi,  of  Ireland  v.  Evans  case  should  have  been  otherwise 
decided. 

Swan  in  his  cases  seems  to  have  been  freed  from  the  charge 
of  carelessness  because  of  his  retention  of  the  certificates, 
without  which  it  was  thought  the  blank  transfers  would  be 
useless.     With  that  reasoning  no  fault  is  at  present  found. 

Result  and  its  Explanation. —  Our  reasoning  has  produced 
the  extraordinary  result  that  a  rule  so  well  established,  de- 

1  The  judgments  largely  turn  upon  all  v.  National  (1892).  61  L.  J.  Ch.  465; 

the  fact  that  the  broker  had  to  steal  Pennsylvania  Railway  Co.'s  Appeal 

the  certificates  in  order  to  perpetrate  (1878),  86  Pa.  St.  80. 

the  fraud,  and  that  therefore  Swan  -  Mayor,  etc.  v.  Bank   of  England 

had  a  string  to  his  blank  transfers.  (1887),  21  Q.  B.  D.  162;  57  L.  J.  Q.  B. 

And  see  Colonial  Bank  v.  Cady  (18'J0).  418. 
15  A.  C.  297;  60  L.  J.  Ch.  1^1;  Marsh- 
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finctl  and  exjJained  as  the  one  in  hand  is  quite  impossible  of 
application.  An  investigation  of  its  origin  will  unravel  the 
mystery,  and  reveal  the  fact  that  inattention  to  a  somewhat 
palpable  distinction  was  responsible  for  the  confusion. 

Young  V.  Grote^  "that  fount  of  bad  law,"^  was  at  the  bot- 
tom of  the  trouble.  A  drawer  of  a  check  left  spaces  in  it, 
which  were  fraudulently  made  use  of  to  raise  the  amount  of 
it,  and  it  was  held  that  the  drawer,  because  of  his  carelessness, 
and  not  the  banker,  must  lose.  The  carelessness  was  in  the 
drawing  of  the  check  —  in  the  document  itself. 

Then  came  Bank  of  Ireland  v.  Evans^  in  which  the  secre- 
tary of  the  conipan}'  fraudulently  applied  its  seal  to  certain 
transfers  of  shares.  The  company  was  not  estopped  because 
(per  Parke,  B.) 

"the  nej^ligence  which  would  deprive  the  plaintiff  of  his  right  to  insist 
that  the  transfer  was  invalid  must  be  negligence  in  or  immediately  con- 
nected witii  the  transfer  itself.     Such  was  the  case  of  Vonng  v.  Grote." 

'Note  that  the  learned  Baron  does  not  say  "  in  the  transaction 
itself,"  but  in  "  the  tranfer  itself,"  that  is,  in  the  document  of 
transfer.  In  other  words,  the  negligence  must  not  be  merely 
in  leaving  a  seal  in  the  hands  of  a  secretary  —  that  is  too  re- 
mote—  but  in  the  transfer  itself.  He  distinguishes  between 
Young  V.  Grote,  in  which  the  neglect  was  in  the  check  itself, 
and  the  case  in  hand,  in  which  it  was  not  "in  the  transfer  it- 
self," but  in  leaving  the  seal  with  the  secretary. 

Shortly  afterwards  came  Staan  v.  JV.  B.  J..,*  in  which  the 
broker  used  the  executed  but  blank  transfers  to  assign  shares 
which  he  had  no  authority  to  deal  with.  Here  now  was  a  case 
in  which,  if  there  was  any  negligence  at  all,  it  was  "in  the 
transfer  itself,"  that  is,  in  leaving  blanks  in  the  transfer.  The 
court  held,  however,  that  there  was  no  estoppel  notwithstand- 
ing the  blanks;  that  is,  notwithstanding  that  the  neglect  was 
"in  the  transfer  itself."  The  previous  rule,  therefore,  had  to 
be  changed,  and  it  was  said  "  that  the  neglect  must  be  in  the 
transaction  itself." ' 

>(1827)  4Bing.  253,  12  Moore,  484;  « (lSo9)  7  C.  B.  N.  S.  400;  30  L.  J. 

5  L.  J,  C.  P.  165.  C.  P.  113;  (1S62)  7  H.  &  N.  603;  31 

2 So   Esher,  M.  R.,  in  Scholfield    v.  L.  J.  Ex.  425;  (1863)  3  H.  «fe  C.  175; 

Londeshorough   (1895),    1   Q,  B.  536;  32  L.  J,  Ex.  27a 

f»4  L.  J.  Q.  B.  293.  5  it  was  made  still  more  definite 

'(1855)  5  H.  L.  C.  389.  afterwards  in  Carr  v.  Loudon  (1875, 
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Bnt  so  to  say  was  entirely  to  alter  the  rule  and  create  one 
that  would  apply  in  cases  to  which  Baron  Parke  had  no  idea 
of  extending  it.  It  is  clearly  one  thing  to  say  that  where  a 
fraud  has  b}''  some  knave  been  perpetrated  by  the  help  of  some 
document,  the  ostensible  signer  of  the  paper  is  not  estopped 
unless  he  has  been  careless  with  regard  to  it  (which  was  the 
ground  of  distinction  between  Young  v.  Grote  and  Bank  of 
Ireland  v.  Evans);  and  quite  another  thing  to  sa}'  that  for  es- 
toppel by  carelessness  the  neglect  must  be  in  the  transaction 
between  the  knave  and  the  innocent  purchaser.  It  is  com- 
pletely to  change  the  period  and  place  at  which  the  careless- 
ness is  required  to  appear,  and  to  transfer  it  from  the  document 
and  its  execution  (if  there  be  a  document  in  the  case)  to  some 
fraudulent  transaction  in  which  it  was  subsequently  used  by 
some  other  person. 

The  change  was  unconsciously  made.  The  ambiguity  of  the 
word  "  transfer  "  was  not  observed.  Baron  Parke  intended  by 
it  the  document  of  transfer^  but  he  has  been  taken  to  have  used 
it  in  the  sense  of  the  transaction  by  which  the  transfer  of  the 
shares  had  been  accomplished.* 

Observe  the  effect  of  the  amendment  of  the  rule  upon  some 
of  the  cases  of  estoppel  by  carelessness.  We  have  seen  that  a 
man  who,  throu^-h  his  own  neo:lio'ence,  is  tricked  into  sig-nino' 
a  document,  may  be  estopped  by  it  as  against  an  innocent  pur- 
chaser. This  is  quite  in  harmony  with  Baron  Parke's  rule  — 
the  negligence  is  in  the  document  itself.  But  according  to  the 
amendment  there  could  be  no  estoppel  because  the  negligence 
was  not  "in  the  transaction  itself,"  that  is,  in  the  subsequent 
transaction  between  the  knave  and  the  innocent  purchaser. 

The  effect  is  still  more  marked  in  the  mortgage  case.  To  it 
Baron  Parke's  rule  has  no  application  whatever,  for  it  is  not  a 
case  in  which  there  is  a  document  with  which  to  connect  neo:- 
ligence.  And  again,  the  amendment  would  reverse  well-settled 
decisions;  for  the  mortgagee's  carelessness  in  handing  over  the 
deeds  to  the  mortgagor  cannot  possibly  be  said  to  be  in  the 

L.  R.  10  C.  P.  307;  44  L.  J.  C.  P.  109),  final  act  and  is  denied  to  extend  to 

it  which  it  is  said  that  the  negligence  the  negligence  which  prepared  the 

must  be  "in  the  transaction  itself  way  for  that  act,  and  made  it  pos- 

ivhich  is  in  di-ymte."  sihle:    Saderquist   v.    Federal   Bank 

1  See  how  the  phrase  "  in  the  trans-  (188'J),  15  Ont.  App.  615;  Agricultural 

action  itself  "  is  held  down  to  the  v.  Federal  (1881),  G  Ont.  App.  200. 
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subsequent  transaction  by  which  the  mortgagor  pledges  the 
deeds  to  an  innocent  depositee. 

Analogy  from  Law  of  Torts. —  If  the  point  that  the  rule  in 
hand  cannot  apply  to  cases  of  estoppel  by  assisted  misrepre- 
sentation has  not  been  made  sullicieiitly  clear,  a  reference  by 
way  of  analogy  to  the  law  of  torts  will  supply  the  defect.  Sup- 
pose that  in  carelessly  handling  some  explosive  I  discharge  it 
and  wound  a  neigiibor;  I  am  liable;  the  carelessness  was  in  the 
transaction  itself,  and  the  case  is  one  in  which  I  have  person- 
ally inflicted  the  injury.  Suppose  again  that  I  had  so  care- 
lessly packed  and  labeled  an  explosive  that  a  carrier  in  hand- 
ling it  with  accustomed  care  discharged  it  and  injured  some 
people;  I  shouUl  again  be  liable,'  although  I  did  not  personally 
inflict  the  injury,  and  although  the  carelessness  was  not  in  the 
transaction  itself.  The  negligence  was  in  the  previous  packing 
and  labeling  (as  in  the  Swan  case  it  was  in  the  previousl}'^  pre- 
pared document);  it  was  not  in  the  explosion,  although  the  ex- 
plosion was  reasonably  consequent  uj)on  the  carelessness  (just 
as  in  the  Swan  case  it  was  not  in  the  broker's  transaction,  al- 
though that,  in  order  to  estop,  would  have  to  be  reasonably 
consequent  upon  leaving  blanks  in  the  transfer). 

That  negligence  must  be  in  the  transaction  itself  will  not 
answer  as  a  rule  in  torts,  nor  will  it  in  estoppel,  which  in  many 
of  its  aspects  is  very  closely  allied  to  tort. 

KuLE  ISTo.  3. 

"  Tlie  neglect  must  he  the  proximate  cause  of  the  leading  of  the  person  into 

the  mistake." 

"We  have  arrived  at  the  conclusions  (1)  that  it  is  among  cases 
of  assisted  misrepresentation  only  that  we  can  find  instances  of 
esto])pel  by  carelessness,  and  (2)  that  in  such  cases  it  is  imi)os- 
sible  that  the  carelessness  can  be  "in  the  transaction  itself." 
And  we  are  now  to  see  that  the  present  rule  is  also  an  impos- 
sible one,  for  "the  neglect"  in  cases  of  assisted  misrepresenta- 
tion never  can  "  be  the  proximate  cause  of  the  leading  of  the 
person  into  the  mistake."  There  is  always  interposed  the  mis- 
representation of  some  third  person.     In  fact  the  word  "  prox- 

iFarrant  v.  Barnes  (1862),  11  C.  B.  N.  S.  553;  31  L.  J.  C.  P.  137. 
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imate"  has  been  folt  to  be  altogether  inappropriate,  and  pro- 
posal has  been  made  to  change  it.     Said  Lord  Esher:^ 

"I  think  I  should  prefer  to. insert  in  the  proposition  the  word  'real'  in- 
stead of  the  word  'proximate.'" 

And  Lopes,  L.  J.,  agreed  with  him.     But  Fry,  L.  J.,  said: 
"I  do  not  feel  sure  that  the  term  '  real '  is  any  more  free  from  difficulty 
than  the  term  'proximate.'" 

With  this  last  the  present  writer  agrees.  Neither  word  is 
applicable  for  the  reason  already  given.  "Proximate,"  the 
carelessness  and  the  result  can  never  be  (in  the  line  of  cases  in 
hand).2  And  there  is  no  single  "real"  cause,  but  always  two 
causes.  In  the  mortgage  case  the  innocent  purchaser  was  de- 
ceived by  (1)  the  misrepresentation  of  the  mortgagor  that  he 
was  the  unincumbered  owner;  and  (2)  by  the  mortgagee's  as- 
sistance in  handing  over  the  deeds.  In  Swan's  case  (as  amended 
for  purposes  of  illustration)  the  innocent  purchaser  was  de- 
ceived by  (1)  the  misrepresentation  of  the  broker,  and  (2)  the 
assistance  of  Swan,  who  executed  the  blank  transfers  and  handed 
over  the  certificates.  In  both  of  these,  and  in  all  other  such 
cases,  there  are  two  efficient  or  real  causes,  and  the  negligence 
is  not  the  proximate  one. 

If  the  word  "  proximate"  is  to  be  retained  at  all,  it  must  be 
in  some  such  sentence  as  that  of  Keating,  J.,  in  the  Swan  case.' 
We  must  not  say,  as  above,  that 

"the  neglect  must  be  the  proximate  cause  of  the  leading  of  the  person  into 
the  mistake ; " 

but  with  Keating,  J.: 

"The  ne;j;)igence  directly  and  proximately  enabled  the  broker  to  effect  the 

transfers; " 

although  the  sentence  is  not  a  fascinating  one. 

But  for  the  fact  that  it  is  difficult  to  think  in  such  cases  as 
those  in  hand  of  Iwo  proxiraate  causes,*  there  would  be  less  ob- 
jection to  the  following: 

"Where  two  efficient  proximate  causes  contribute  to  an  injury,  one  who, 

1  Seton  V,  Lafone  (1887),  19  Q.  B.  D.  fendant's  servants,  that  the  sack  was 

71;  56  L.  J.  Q.  B.  415;  19  Q.  B.  D.  74.  the  proximate  cause  of  the  injury, 

But  see  the  L.  J.  report,  p.  417.  and   not   the   negligence."     In   the 

2Tlie  writer  is  not  unmindful  of  a  cases  referred  to  in  the  text  there  is 

criticism  of  Lopes,  J.,  in  Scholfield  an  intervening  and  independent  act, 

V.  Londtsborough  (1895).  1  Q.  B.  552:  of  a  new  actor. 

"It  might  as  well  be  said  that   .   .    .  3 Swan  v.  N.  B.  A.  (1863).  2  H.  &  C. 

when  a  sack  fell  from  a  house  and  175;  33  L.  J.  Ex.  273. 

injured  a    passenger  in  the   street.  ^  Cold  and  humidity  may  be  two 

through  the  negligence  of  the  de-  proximate  causes  of  rain;  but  it  is 


CARELESSNESS    SOMETIMES    ESSENTIAL.  121 

by  hi"^  own  negligent  act,  lirnu'rht  about  one  of  such  causes,  is  liable  for 
llie  injurious  consequences  resulting  tijerefrom."' 

Upon  the  whole  the  present  writer  suggests  that  the  word 
"  proximute"  should  be  discarded,  and  offers  as  a  substitute  ior 
the  rule  under  consideration  the  requisite  that 

"the  estoppel-asserter's  change  of  position  must  l)ave  been  reasonably  con- 
sequent upon  tiie  carelessness;" 

to  the  elucidation  of  which  a  chapter  will  be  devoted.^ 

Observe  the  distinctions 'between  the  two  rules  —  the  one 
under  discussion  and  that  suggested.  Orthodoxy  requires  that 
the  neglect  should  be  the  proximate  cause  of  the  mistake;  but 
such  close  association  is,  as  we  have  seen,  imj)ossib[e.  Innova- 
tion demands  merely  that  one  thing  should  have  been  reason- 
ably consequent  upon  the  other.  Another  alteration  is  perhaps 
more  verbal,  although  not  without  substantiality.  It  suggests 
that  it  is  the  change  of  position,  and  not  merely  the  change  of 
thought  (some  mistake),  that  has  to  be  reasonably  consequent 
upon  the  carelessness. 

Summary. 

The  result  of  the  foregoing  considerations  is  as  follows: 

(1)  There  can  be  no  estoppel  without  misrepresentation; 
there  can  be  no  such  thing  as  estoppel  by  carelessness  unless 
some  one  has  been  deceived. 

(2)  It  is  not,  however,  at  all  necessary  that  the  person  said 
to  be  estopped  by  the  carelessness  should  have  himself  made 
the  representation,  or  should  have  been  in  any  way  a  party 
to  it. 

(3)  Upon  the  contrary,  estoppel  by  carelessness  never  arises 
where  the  misrepresentation  is  chargeable  to  the  careless  party. 
That  would  be  a  case  of  ])ersonal  misrepresentation;  and  in 
such  cases  estoppel  would  ensue  whether  there  was  carelessness 
or  not. 

(4)  It  only  arises  where  the  carelessness  is  by  one  person  and 
the  misrepresentation  by  another;  that  is,  in  cases  of  assisted 
misrepresentation. 

(5)  Bale  No.  1:  "That  there  must  be  neglect  of  some  duty 

not  quite  so  clear  that  in  Swan's  case        i  Waller  v.  Missouri,  etc.  Ry.  Co., 
it  would  be  correct  to  say   that  tlie     59  Mo.  A  pp.  410;  1  Mo.  App.  56. 
broker's    fraud    and   Swan's    negli-        -Ch.  Xlil. 
gence  were  both  proximate  causes  of 
the  injury  done  to  the  purchaser. 
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that  is  owing  to  the  person  misled,"  is  of  general  application, 
and  is  not  confined  to  cases  of  estoppel  by  carelessness. 

(6)  Rule  No.  2:  "  That  the  neglect  must  be  in  the  transac- 
tion itself,"  is  not  a  rule  possible  in  estop|)el  by  carelessness  — 
the  neglect  is  necessarily  always  either  prior  or  subsequent  to 
"  the  transaction  itself." 

(7)  Bule  No.  3:  "  That  the  neglect  must  be  the  proximate 
cause  of  the  leading  of  the  person  into  the  mistake,"  is  impos- 
sible of  application  in  cases  of  estoppel  by  carelessness.  The 
proper  rule  is  that  "  the  estoppel-asserter's  change  of  position 
must  have  been  reasonably  consequent  upon  the  carelessness." 

(8)  Cases  of  estoppel  by  carelessness  are  not  at  present  un- 
common. They  should  be  determined  upon  the  ground  well 
known  in  actions  of  tort  that  people  ought  to  be  punished  for 

"the  omission  to  do  something  which  a  rtasonaljle  man,  guided  by  those 
considerations  wliich  ordinarily  regulate  the  conduet  of  human  affairs 
would  do,  or  doing  something  which  a  prudent  and  reasonable  man  would 
not  do"  — 

punished  sometimes  by  damages,  and  sometimes  by  estoppel. 


CHAPTER  X. 

CONDITION  NO.  8. 

The  IJstojypel-asserter  3Iust  he  a  Person  to  Whom,  Immedi- 
atehj  or  Mediatchj,  the  31  is  representation  was  Made. 

Immediatehj.—  The  mere  fact  that  there  has  been  a  misrep- 
resentation, and  that  somebody  has  acted  on  it,  will  not  be 
sufficient  to  work  an  estoppel.     As  w^as  said  by  Lord  Cran- 

worth :  ^ 

"  It  will  not  do  if  he  merely  said  something,  supposing  it  to  be  quite 
right,  and  then  that  some  stranger,  having  heard  and  acted  upon  it.  should 
afterwards  come  to  him  to  make  it  good." 

And  as  was  said  by  Cleasby,  B.,  in  Hosegood  v.  Bidl:"^ 

"When  A.  asks  B.  his  opinion  in  confidence,  resppcting  tlie  solvency  of 
C,  and  the  question  is  answered  by  B.,  without  any  intimation  having 
been  given  to  him  tliat  the  information  was  sought  for  the  pur|)ose  of  its 
being  communicated  by  A.  to  any  particular  individual,  1  cannot  help 
thinking  that  the  case  does  not  come  within  any  class  of  cases  in  which 
relief  on  the  ground  of  misrepresentation  can  be  obtained  against  B.^by 
the  individual  to  whom  the  information  has  been  communicated  to  A." 

In  Le  Lievre  v.  GouUV  a  surveyor  gave  to  his  employer  cer- 
tificates as  to  the  progress  made  in  building  two  houses,  which 
certificates  were  untrue.  Upon  the  faith  of  these  certificates 
another  person  (the  mortgagee  of  the  emjiloyer)  advanced  cer- 
tain moneys.  It  was  held  that  the  surveyor  was  not  liable  to 
the  mortgagee.  It  had  not  been  intended  that  the  certificate 
should  be  acted  upon  by  any  person  other  than  the  person  to 
whom  it  was  given.  The  mortgagee  was  a  stranger  to  the 
misrepresentation.  The  decision  would  be  the  same,  no  doubt, 
were  a  subsequent  ]nirchaser  of  land  to  act  upon  a  certificate 
as  to  the  title  given  by  a  solicitor  to  a  previous  purchaser. 
The  solicitor  would  be  liable  to  his  client,  but  not  to  others.* 

1  Jorden  v.  Money  (1854),  5  H.  L.  C.  3(1893)  1  Q.  B.  491;  62  L.  J.  Q.  B. 
212;  33  L.  J.  Ch.  8G5.  And  see  Kin-  3.")3.  To  same  effect  is  Atkins  v. 
ney  v.  Whiton  (1877),  44  Conn.  26-2;  Payne  (1899),  190  Pa.  St.  5;  42  AtU 
Maguire  v.  Selden  (1886),  103  N.  Y.  R.  378. 

642;  8  N.  E.   R.  517;  Starr  v.   New-        ■»  But  an  abstracter  of  titles  would 
man  (1899),  33  S.  E.  R.  427  (Ga.).  be  under  obligation  to  a  third  per- 

2  (1877)  36  L.  T.  N.  S.  620,  son  if  he  knew  that  the  abstract  was 
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Ifediatehj;  Intended  to  he  Passed  on. —  Upon  the  other  hand, 
it  would  be  a  grievous  mistake  to  assume  that  there  will  be  es- 
toppel only  as  against  the  particular  person  to  whom  the  mis- 
representation is  immediately  made.  As  there  are  ambulatory 
promises,^  that  is  to  say,  promises  intended  to  be  redeemed 
to  persons  other  than  the  immediate  contractor,  so  also  are 
there  ambulatory  representations;  that  is  to  say,  representa- 
tions that  are  intended  to  be  passed  on,  intended  to  inlluence 
the  action  of  third  persons. 

'•It  is  now  well  establislied  that  In  order  to  enable  a  person  injured  by  a 
false  representation  to  sue  for  damages  it  is  not  necessary  tiiat  tlie  repre- 
sentation should  be  made  to  the  plaintitf  directly:  it  is  sufficient  if  the 
representation  is  made  to  a  third  person  to  be  communicated  to  the  plaint- 
iff, or  to  be  communicated  to  a  class  of  persons  of  whom  the  plaintilf  is 
one,  or  even  if  it  is  made  to  the  public  generally  with  a  view  to  its  being 
acted  on,  and  the  plaintiff  as  one  of  the  public  acts  on  it  and  suffers  dam- 
ages thereby."  2 

Current  methods  of  explanation  would  suggest  the  phrase 
"estoppels  bind  parties  and  privies  "  as  a  sufficient  solution  of 
the  law  as  to  ambulatory  representations.  That  phrase,  how- 
ever, was  not  originally  intended  to  apply  to  estoppel  by  mis- 
representation, and  a  portion  of  a  subsequent  chapter'  will  be 
devoted  to  proving  its  inapplicability  to  that  subject.  For  the 
present  it  will  suffice  to  point  out  that  "  privity"  assumes  the 
existence  of  some  property  to  which  the  estoppel  is,  as  it  were, 
annexed,  and  with  which  it  runs.  The  ideas  of  an  estoppel  in 
gross  and  of  its  being  transferred  in  unattached  form  to  some 
third  person  are,  of  course,  quite  foreign  to  the  usual  use  of  the 
phrase  under  consideration.  Such  phenomena  are,  however, 
by  no  means  uncommon  in  the  law  of  estoppel.  Take  a  few 
cases : 

Misrepresentation  as  to  Solvency. —  For  example,  let  us  vary 
a  little  the  Ilosegood  v.  Bull  case.  Let  us  suppose  that  when 
A.  asked  B.  as  to  C.'s  solvency  it  had  appeared  to  B.  that  the 
information  was  being  obtained  in  order  to  be  passed  on  to 
some  one  else.  This  variation  would  change  the  result,  and  B. 
would  now  be  estopped  as  against  this  other  person.  Some- 
required  for  his  purposes  and  was  to  botham  (1873),  L.  R  8  Q.  B.  253;  43 
be  used  by  him.  Brown  v.  Sims  L.  J.  Q.  B.  Ill;  approved  in  Riohard- 
(1899),  53  N.  E.  R.  779  (Ind.).  son  v.  Silvester  (1873),  L.  R.  9  Q.  B. 

iSee  ch.  XXIV.  3G;  43  L.  J.  Q.  B.  1. 

2  Per  Quain,  J.,  in  Swift  v.  Winter-       3  Ch.  X V. 
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times  usage  alone  would  suffice  to  indicate  to  B.  the  purpose  of 
the  inquiry: 

"It  must  be  iiitenrlefl  that  the  answers  to  sufh  inquirips  would  be  sent 
not  merely  for  tlie  use  or  l)eru'tit  of  the  baoU  nuikiii;;  the  inquiry,  but  for 
tlie  use  iuul  bctu-fit  of  tlie  customer  on  wIkjs"  bel).ilf  the  iiniuiry  is  made. 
.  .  .  In  the  present  case  it  lias  been  proved  to  be  the  usage  ainougst 
bankers  to  make  inquiries  of  this  kind  on  behalf  of  their  customers."  ' 

Partnership. —  In  earlier  times  the  application  of  estoppel  to 
partnership  {i.  e.^  a  person  not  in  fact  a  partner  being  liable 
nevertheless  as  such,  because  of  his  having  been  so  represented) 
was  not  clearly  comi)rehended ;  and  it  was  laid  down  that  if 
the  alleged  ])artner  had  been  held  out  "to  the  world"  as  a 
member  of  the  Hrm,  he  would  be  liable  to  everybody  upon  its 
obligations.-  But  this  is  not  the  modern  doctrine;  and  if  a  cred- 
itor of  a  firm  now  assert  that  a  person  was  a  member  of  the 
partnership  when  in  fact  he  was  not,  it  must  be  upon  the  ground 
that  the  latter  misled  him,  and  not  that  everybody  else  was 
misled.  But  the  holding  out  need  not  be  directly  to  the  person 
deceived. 

'•The  defendant  would  be  bound  by  an  indirect  representation  to  tlie 
plaintiff  arising  from  his  conduct,  as  much  as  if  he  had  stated  to  hi:n  di- 
rectly and  in  express  terms  that  he  was  a  partner,  and  the  plainti/T  had 
acted  upon  that  statement."  ^ 

Commercial  Instruments,  etc. —  Another  class  of  documents 
intended  to  be  passed  on  embraces  delivery  orders,  warehouse 
receipts,  bills  of  lading,  and  other  instruments  known  to  com- 
merce. 

Delivery  Orders. —  For  example,*  a  railway  company,  by 
mistake,  issued  two  delivery  orders  for  the  same  goods.    Upon 


1  Swift  V.  Winterbotham  (1873),  L. 
R.  8  Q.  B.  244;  43  L.  J.  Q.  B.  Ill;  L. 
R.  9  Q.  B.  301 ;  43  L.  J.  Q.  B.  56.  Com- 
pare First  Nat.  Bank  v.  ^Marshall 
(1895).  108  Mich.  114;  6")  N.  W.  R.  G04. 
The  cases  cited  are  not  the  most  sat- 
isfactorj'  examj^les  of  the  point  in 
hand,  as  they  may  be  referrt'd  to  the 
law  of  principal  and  agent  —  the  in- 
quiring bank  was  tlie  agent  for  the 
real  inquirer.  It  is  just  as  well,  how- 
ever, to  note  that  estoppel  by  misrep- 
resentation may  exist  in  favor  of  an 
undisclosed  principal. 

2VVaugh  V.  Carver  (1793),  2  H.  Bl. 
235;  De  Berkom  v.  Smith  (1793),  1 
Esp.  30.     And  see  ch.  XXVIL 


3  Dickenson  v.  Valpy  (1829),  10  B. 
&  C.  140;  8  L.  J.  K.  B.  51.  And  see 
Vice  V.  Anson  (18J7),  7  B.  &  C.  409; 
G  L.  J.  K.  B.  24;  Martyn  v.  Gray  (1803), 
14  C.  B.  N.  S.  839;  Re  Fraser  (1892), 
2  Q.  B.  637;  McLean  v.  Clark  (1893). 
20  Out.  App.  671  :  Hannah  v.  Baylor 
(1887),  27  Mo.  App.  302;  Denishorne 
V.  Hock  (18S6),  112  Pa.  St.  240:  3  Atl. 
R.  777;  Burrows  v.  Grover  (1897).  41 
S.  W.  R.  822  (Tex.);  Nofsinger  v. 
Goldman  (1898),  55  Pac.  R  4J5.  And 
see  ch.  XXVII. 

*  Coventry  v.  Great  Eastern  Ry. 
(1883),  11  Q.  B.  D.  776;  52  L.  J.  Q.  B. 
G'J4. 
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the  faith  of  the  second  of  them  a  third  })crson  advanced  money, 
and  the  railwa}-  company  was  estopped  as  against  him  from 
denvinof  the  representation  contained  in  the  order.  "There 
was  evidence  of  custom  to  sell  or  pledge  goods  upon  the  faith 
of  a  document  of  this  kind" — evidence  that  it  was  intended 
to  be  passed  on,     Brett,  M.  R.,  said: 

"It  is  true  that  there  can  be  no  neo:]igence  unless  there  be  a  duty;  but 
here  the  documents  have  a  certain  mercantile  meaning  attached  to  tliem, 
and  therefore  tlie  defendants  owed  a  duty  to  merchants  and  persons  lilieiy 
to  deal  with  the  documents." 

Warehouse  Receipts. —  Where  a  warehouse  receipt  is  given 
for  goods  not  actually  received,  knowing  that  the  receiver 
would  produce  it  to 

"intending  purchasers;  or,  in  other  words,  take  it  into  the  market  and,  on 
the  faitli  of  the  truth  of  the  representation  therein  contained,  .  .  .  sell 
that  quantity  so  stored  to  any  person  desirous  of  purchasing  it," 

the  warehouseman  is  estopped,  as  against  any  person  purchas- 
ing on  the  faith  of  the  receipt,  from  denying  its  truthfulness.^ 

Letter's  of  Credit. —  It  has  been  well  held  that,  whatever  may 
be  the  effect  of  a  letter  of  credit  at  law,  it  constitutes  a  con- 
tract to  the  benefit  of  which  all  persons  taking  and  paying  for 
bills  on  the  faith  of  it  are  entitled  in  equity,  without  regard  to 
the  equities  between  the  bank  and  the  holder  of  the  letter.^ 

Bills  of  Lading. —  Representations  in  bills  of  lading  are  to' 
be  taken  as  having  been 

"made  to  any  one  who,  in  the  course  of  business,  might  think  fit  to  make 
advances  on  the  faith  of  them."* 

Certificates  of  Shares. —  Company's  certificates  of  shares  are 

intended  "  to  be  acted  upon  by  the  purchasers  of  shares  in  the 

market,"*  and  consequently  the  company  is  estopped  by  them, 

as  against  persons  who  purchase  upon  the  faith  of  them.     A 

share  certificate  issued 

"to  give  the  shareholder  tlie  opportunity  of  more  easily  dealing  with  his 
shares  is  a  declaration  by  tlie  company  to  all  tlie  worM  tliat  the  person 
in  wiiose  name  the  certiliuate  is  made  out  and  to  whom  it  is  given  is  a 
shareholder."  5 

iHolton  V.  Sanson  (18G2),  11  U.  C.  (187o).   65  N.   Y.    Ill,    122.     See   ch. 

C.  P.  606.     See  ch.  XXII.  XXIV. 

2  Re  Agra  &  Masteruian's  Bank  ^  per  Lord  Herschell  in  Balkis,  etc. 
(1867),  L.  R.  2  Ch.  391 ;  36  L.  J.  Ch.  222.  Co.  v.  Tomkinson  (1893),  A.  C.  403;  63 
See  also  Re  Blakely  (1867),  L.  R  3  L.  J.  Q.  B.  134. 

Ch.  160;  36  L.  J.  Ch.  665;  Quebec  sper  Cockburn,  C.  J.,  in  Re  Bahia. 
Bank  v.  Taggart  (1896),  27  Out.  162.     etc.  (1808),  L.  R.  3  Q.  B.  584;  37  L.  J. 

3  Armour    v.    Michigan,   etc.    Ry.     Q.  B.  160.     See  cases  cited  with  this 

in  ch.  XXIL 
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Prosj^^ctuscs. —  The  law  upon  this  subject  will  appear  from 
the  following  cases: 

(1S55)  Scott  V.  Dixon}  PlaintilT  bought  some  shares  in  a 
company  upon  the  faith  of  statements  contained  in  a  report 
made  by  the  directors  to  the  shareholders.  Copies  of  it  were 
left  at  the  bank  and  were  to  be  had  by  share  brokers  or  any- 
body applying  for  them  who  was  desirous  of  information  with 
regard  to  the  atfairs  of  the  bank  with  a  view  to  the  purchase 
of  shares.  Plaintiff  had  obtained  a  cop}'  of  the  report  before 
purchasing  his  shares.  The  directors  were,  upon  evidence  given 
of  the  intention  to  circulate  the  report,  held  to  be  liable;  but 
the  case  would  probably  have  been  decided  in  the  same  way  in 
the  absence  of  such  evidence  upon  the  ground  that  (per  Camp- 
bell, C.  J.) 

"Reports  of  joint-stock  companies,  tliou;?h  addressed  to  the  sharehold- 
ers, are  generally  meant  for  the  information  of  all  who  are  likely  to  have 
dealings  with  the  comp;iny."2 

This  was  a  case  of  a  report.  But  distinguish  between  a  re- 
port and  a  prospectus: 

(1873)  Peek  v.  Gurney?  The  promoters  of  a  company  issued 
to  the  public  a  prospectus  for  the  purpose  of  obtaining  subscrip- 
tions for  shares.  After  the  shares  had  been  allotted  the  plaint- 
iff purchased  some  shares  in  the  market.  Held^  that  he  was 
not  one  of  the  persons  to  w4iora  the  prospectus  was  addressed. 
Lord  Colonsay  said: 

"The  proper  office  of  a  prospectus  is  to  invite  persons  to  become  origi- 
nal partners  in  a  company,  that  is  to  say,  allottees  of  shares;  and  I  do  not 
think  that  the  responsibility  towards  these  allottees,  which  attached  to  the 
directors  who  issaed  the  prospectus,  followed  the  shares  when  they  were 
transferred  to  any  numher  of  persons,  however  distant  from  the  allottees, 
persons  who  ultimately  purchased  those  shares."* 

(1896)  Andrews  v.  Mockford:^ 

"It  is,  however,  a  tot  illy  flifferent  matter  when  the  conclusion  is  ar- 
rived at  that  the  prosj)ectus  was  not  intenled  solely,  or  even  primarily,  for  . 
tlie  purpose  of  getting  the  public  to  subscribe  to  the  sliares." 

In  such  case  the  directors  would  be  liable  to  subsequent  pur- 
chasers of  the  shares. 

129  L.  J.  Ex.  G2.  «The  allottee  himself,  no  doubt. 

2  See  also   New  Brunswick,  etc.  v.  could  have  sued.     Gerhard  v.  Bates 

Conybeare  (1862),  9  H.  L.  C.  711;  31  (1852),  2  El.  &  B.  470;  22  L.  J.  Q.  B. 

L.  J.  Ch.  297;  Western  Bank  v.  Addie  304;  Henderson  v.  Lacon  (1867),  L.  R. 

(1867),  L.  R.  1  Sc.  &  D.  145.  5  Eq.  249. 

3L.  R.  13  Eq.  79;  41  L.  J.  Ch.  430;  ^Per  Rigby,  L.  J.  (1896),  1  Q.B.372; 

L.  R.  6  H.  L.  377;  43  L.  J.  Ch.  19.  63  L.  J.  Q.  b".  302. 
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Commercial  Agencies. —  liepresentations  made  to  a  commer- 
cial agency  are  intended  to  be  acted  upon  by  the  patrons  of 
the  agency,  and  will  operate  as  estoppels  in  favor  of  such  of 
the  patrons  as  may,  upon  the  faith  of  them,  change  their  posi- 
tion.^ 

StocTc  Exchange. —  In  the  same  way  representations  to  a  stock 
exchange  are  intended  for  the  members  of  it.  In  one  case^ 
Brum  well,  B.,  said: 

"It  would  be  a  strange  thing  to  hold  that  if  a  man  makes  a  verbal  un- 
true stMtenient  to  any  person,  as  for  instance  that  tlie  shares  in  a  particu- 
lar company  are  a  valuable  security,  if  that  person  buys  and  recouimends 
his  friends  to  buy.  that  he  is  to  be  fiable  to  any  one  who  buys  on  the  faith 
of  such  representations.  But  it  is  not  a  bad  rule  tbat  a  person  who  makes 
a  fraudulent  representation,  whicii  is  intended  to  be  generally  circulated, 
shall  be  liable  to  any  person  injured  by  acting  upon  it,  however  remote 
the  consequences  may  be.'' 

And  Pollock,  C.  B.,  said : 

"All  persons  buying  shares  on  the  stock  exchange  must  be  considered 
as  persons  to  whom  it  was  contemplated  that  the  representations  would 
be  made.  I  am  not  prepared  to  lay  down,  as  a  general  rule,  that  if  a  per- 
son makes  a  false  representation,  every  one  to  whom  it  is  repeated  and 
also  acts  upon  it  may  sue  him.  .  .  .  Generally,  if  a  false  and  fraudu- 
lent statement  is  made  with  a  view  to  deceive  the  party  who  is  injured  by 
it,  that  affords  a  ground  of  action.  But  I  think  that  there  must  always 
be  this  evidence  against  the  person  to  be  charged,  viz.:  that  tlie  plaintiff 
was  one  of  the  persons  to  wiiom  he  contemplated  that  the  representation 
should  be  made,  or  a  person  whom  the  defendant  ought  to  have  been 
aware  he  was  injuring  or  might  injure." 

Of  this  and  a  similar  case  Lord  Chelmsford  said: 

"The  decisions,  and  the  grounds  on  which  they  proceeded,  appear  to 
me  to  be  extraordinary,  and  I  cannot  bring  my  mind  to  agree  with  them;  "3 

but  it  is  apprehended,  nevertheless,  that  the  law  is  well  founded. 

Title  Deeds. —  Title  deeds  are  clearly  documents  w^iich  are 
intended  to  be  passed  on;  and  a  duty  of  carefulness,  therefore, 
exists  in  regard  to  persons  who  may  subsequently  acquire  an 
interest  in  the  land.  The  subject  is  discussed  in  a  subsequent 
chapter.* 

''No Defenses.^- — Frequently, in  the  United  States,  an  obligor 
indorses  upon  his  obligation  a  certificate  to  the  effect  that  he 
has  "no  defenses,  equities  or  set-offs  of  any  kind."  The  plain 
intent  of  such  certificates  is  that  they  shall  be  acted  upon  by 
transferees  of  the  obligation;  and  such  transferees  are  entitled 
to  take  advantage  of  them  by  way  of  estoppel.* 

1  Stevens  v.Ludlum  (1801),  4G  Minn.  speek    v.   Gurney   (1873),  L.  R  6 

160;  48  N.  W.  R.  771;  Irish,  etc.  Bank  H.  L.  397;  43  L.  J.  Ch.  19. 

V.  Lu'Uum  (1892),  49  Minn.  255;  51  N.  ■*  Ch.  XIX. 

W.  R.  1046.  5  Gray  v.  Bank  of  Kentucky  (1857), 

2 Bedford  v.  Bagshawe  (1859),  4  H.  29  Pa.  St.  305;  Penn.  R  R.  Co.'s  Ap- 

&  N.  538;  29  L.  J.  Ex.  59.  peal  (1878),  id.  80;  Robertson  v.  Hay 
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^^ Negotialjlc  Insf.riwienfs.^''^ — Bills  and  notes  are  instruments 
•\vLiicli,  in  an  especial  mai.iier,  arc  intended  to  be  passed  on;  and 
a  remote  holder  is  frequently  a  person  who,  within  the  rule,  is 
one  to  whom  a  misrepresentation  (in  connection  with  the  in- 
strument) may  be  said  to  have  been  made.  The  authorities 
upon  this  subject  are  treated  of  in  the  chapter  ujion  clioses 
in  action.'-'  At  this  place  a  single  indicative  reference  must 
sullice. 

"It  is  sufficient  to  point  out  that  a  party  signinj?  in  blank  a  chock  or 
hill,  or  other  iiegotial)le  iti'^;!  i-uinent,  does  intend  that  it  .shall  he  filled  up 
and  'iehvered  to  a  series  <jf  holders,  and  therefore  he  stands  to  all  these 
liolders  in  the  position  indicated  in  the  first  branch  of  the  judgment  of 
Freeman  v.  Cooke.  He  means  tiie  holder  to  he  induced  to  take  tlie  instru- 
ment as  if  it  had  been  tilled  up  from  the  first." ^ 

Glioses  hi  Action. —  The  legal  recognition  of  the  as.signabilitv 
of  choses  in  action  is  rapidly  increasing  the  classes  of  docu- 
ments which  are  made  with  the  intention  of  being  passed  on  to 
others.  The  assignees  of  such  documents  take  thera  free  from 
equities  existing  between  the  parties  to  thera.*  And  the  tend- 
ency is  to  hold  the  parties  to  them  estopjied  by  the  representa- 
tions contained  in  them.  Consider  under  this  heading  the  case 
of  Bicl-erton  v.  Walker.^  A  mortgage  debt  is  no  doubt  a  chose 
in  action,  but  it  is  one  which  the  mortgagor  may  well  believe 
will  be  assigned  to  other  holder.s,  and  if  he  execute  a  mort- 
gage for  a  sum  greater  than  that  actually  advanced,  he  may 
be  estop))ed  as  against  an  assignee  from  denying  that  the  secu- 
rity is  for  the  larger  amount.  The  case  is  a  distinct  advance 
upon,  ])erhaps  departure  from,  the  older  doctrine;  but  it  is  in 
line  with  the  prevailing  tendenc}''  to  impose  a  duty  of  care- 
fulness for  the  interest  of  people  who  may  be  misled  bv  your 
action, 

Mlsrepresentaiionto  Person  Who  Will  Prohall >/  he  Appl ied to 
for  Information. —  A  lessee  of  a  public  house  owned  certain  tit- 
tings  in  it.     lie  leased  his  interest,  and  procured  thelandloi-d 

(1879).  id.  244;  Hutchinson  v.  Gill,  id.  North  British  (18G3),  2  H.  &  C.  183; 

253;  Riggs  v.  Pursell  (1878).  87  N.  Y.  32  U  J.  E.\.  273. 

370.  •'Re   Agra   &   Masterman's   Bank 

1  Until  we   reach   chapter  XXIV,  (1807),  L.  R.  2  Cii.  391;  36  L.  J.  Ch. 

the  word  "  negotiable  "audits  deriv-  222.     And  see  the  wlio!e  matter  dis- 

atives  must  be  used.  cussed  in  chapter  XXiV. 

-'Ch.  XXIV.  5(188.))  31  Ch.  D.  l.')!;  .'■,-)  L.  J.  Ch. 

^Tor   Blackburn,   J.,   in   Swan    v.  227.     And  see  the  cases  referred  to 

with  this  one  in  chapter  IV. 
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to  accept  the  piii'chaser  as  tenant.  By  tbe  agreement  betu'con 
the  landlord  and  the  new  tenant  tbe  former  was  to  be  entitled, 
at  the  end  of  the  term,  to  deduct  any  arrears  due  from  the 
tenant  from  a  valuation  of  the  tittinijs.  The  oi'i<2:inal  lessee 
Avas  aware  of  this  agreement  and  made  no  objection  to  it. 
Clearly  then,  as  between  him  and  iho  landlord,  he  would 
have  been  estopped  from  setting  up  his  ownership.  But  the 
question  did  not  arise  between  them.  The  new  tenant  after- 
wards sold  the  good-will  of  the  business  and  the  fittings  upon 
the  misrepresentation  that  he  was  the  owner  thereof;  and  he 
referred  his  purchaser  to  the  landlord,  who  informed  him  that 
the  person  assuming  to  sell  was  in  fact  the  tenant.  It  was 
held  that  the  owner  of  the  goods  was  estopped.' 

In  this  case  it  is  not,  at  first  sight,  quite  clear  why  the 
owner  of  the  goods  should  be  estopped  by  what  the  landlord 
said;  but  when  it  is  considered  that  the  owner  misled  the 
landlord,  and  that  he  knew  that  any  persons  desirous  of  deal- 
ing with  the  tenant  would,  in  the  usual  course,  go  to  the  land- 
lord for  information  as  to  the  ownership  of  the  goods,  the 
soundness  of  the  decision  becomes  more  apparent. 

Misrepresentation  Ijij  Appeariiig  to  Suhscrlhe  for  iSJiarc?.' — 
Where  shares  are  subscribed  in  order  to  induce  others  to  invest 
and  the  scheme  is  successful,  the  decoy  is  estopped  as  against 
the  dupes  from  asserting  a  secret  arrangement  with  the  com- 
pany.2 

Arnlnilatory  and  Non-amhulatory. —  That  there  are  amljula- 
tory  as  well  as  non-ambulatory  representations  niay  now  be 
taken  as  having  been  sufficiently  established. 

1  Grej2:,G:  V.  Wells  (1839),  10  A.  &  E.        2  (igjS)  31  Pa.  St.  483. 
90;  8L,J.  Q.  B.  193. 
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The IJstoppel-asscrter  Must,  on  the  Faith  of  the  3Tisrq)resenta- 
tiun,  Have  Changed  His  Foaition  Fri judicially. 

"To  create  an  estoppel  in  puia,  the  party  in  whosf  favor  it  operates  must 
have  altered  his  |)ositioii  througli  reliance  on  the  words  or  conduct  of  the 
partv  estopped."  I 

""Niilioiiy  ou^'ht  to  be  estopped  from  averrinp;  the  truth  or  asserting:  a 
just  liemand  unless  hy  his  acts,  or  words,  or  nej^Iect,  his  now  averrinj?  the 
truth,  or  assertin.u;  the  deniaiid,  wouUl  work  some  wrong  to  some  other 
person  who  has  been  induced  to  do  something,  or  to  ai)stain  from  doing 
sometiiing,  by  reason  of  what  he  has  said  or  done,  or  omitted  to  say  or  do."  ^ 

Let  US  consider  the  mutter  under  the  following  headings: 
I.  Change  of  position. 
II.  On  the  faith,  etc. 

III.  Prejudicially. 

IV.  Purchaser  for  value  without  notice. 

I.  Change  of  Position. 

Change  of  position  to  misrepresentation  bears  somewhat  the 
same  relation  as  consideration  to  contract.  A  misrepresenta- 
tion without  consequences  must  surely  remain  without  conse- 
quences. Bat  the  point  must  be  noted,  and  even  dwelt  upon, 
for  it  sometimes  in  practice  escapes  observation.  Xote  its 
application  in  thef<jllowing  case.  Defendant,  having  the  plaint- 
iff in  custody,  gave  to  him  a  statement  of  the  causes  of  deten- 
tion, in  which  he  admitted  having  a  warrant  for  plaintiff's 
discharge  on  a  certain  date.  Plaintiff,  believing  this  warrant 
to  be  insufficient  (not  acting  upon  the  admission),  apjilied  for 

'    iLingonner  v.    Ambler  (1895),  44  son  (1878).  8  Ch.  D.  817;  47  L.  J.  Blc. 

Neb.  316;  02  N.  W.  R  486.     And  see  10:5.    And  see  Low  v.  Bouverie  (1891), 

Tower  v.  Hoslam  (1891),  84  Me.  86;  3  Ch.  HI;  60  L.  J.  Ch.  594;  Conrad  v. 

24  Atl.  K,  587;  Stanton  v.  Estey  (1892).  Fisher  (18S9),  37  Mo.  App.  352;  Dean 

90  Mich.  12;  51  N.  W.  R   101;  Pear-  v.  Crall  (1894),  98  Mich.  591;  57N.  W. 

son  V,  Brown  (1898),  105  Ga.  802:  31  R.  813;  Barry  v.  Kirkland  (lS9Sj.  53 

S.  E.R74G;Siiieldsv.  McClure(l»98),  Pac.  R  771  (Ariz.);  Walls  v.  Ritter 

75  Mo.   App.  63;    Jamison   v.  Miller  (1899),  180  111.  610;  54  N.  K  R  565; 

(KSS4).  04  Iowa,  402;  20  N.  W.  Pt.  491.  Oak  Creek  v.  Ilelmer  (1899,  Neb.),  80 

2PorJames,L.  J.,in  Ex  parte  Adam-  X.  W.  R  891. 
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an  order  for  his  discharge  when  the  date  should  arrive,  which 
order  was  refused.  Having  been  detained  three  days  beyond 
the  date  mentioned  in  the  warrant,  he  sued  for  damages.  In 
this  action  the  defendant  denied  having  the  warrant,  and  it 
appeared  that  he  had  a  copy  of  it  only.  Ileld^  that  he  was  not 
estopped  by  his  previous  admission  or  representation,  for  the 
plaintiff  had  in  no  vray  acted  upon  it.* 

There  can  of  course  be  no  such  change  of  position  as  will 
result  in  estoppel  if  it  chronologically  precedes  the  misrepre- 
sentation complained  of.'-  It  is  impossible,  too,  that  any  repre- 
sentation can  be  acted  upon  if  its  existence  be  unknown  to  the 
estoppel-asserter.  In  a  case,*  therefore,  in  which  it  was  said 
that  a  principal  was  estopped  from  denying  that  his  agent  had 
certain  powers,  because  he,  the  agent,  had  been  intrusted  with 
certain  general  authority,  from  which  the  existence  of  these 
powers  would  naturally  be  inferred,  it  was  held  that  the  prin- 
cipal was  not  estopped  as  against  a  person  who  was  not  aware 
of  the  general  authority,  and  who,  therefore,  could  not  have 
drawn  the  inference. 

It  has  been  held  in  jurisdictions  in  which  registration  of  a 
ti'ansfer  of  shares  is  necessary  to  the  passing  of  the  property 
in  them,  that  creditors  of  the  transferrer  can  attach  the  shares 
prior  to  registration.  If  the  creditors  had  advanced  their 
money  —  changed  their  position  —  upon  the  faith  of  their 
debtor's  ownership  of  the  shares,  something  could  be  said  for 
them;  but  the  cases  often  ignore  the  necessity  for  change  of 
position  of  any  sort.* 

1  Howard  V.  Hudson  (1853),  2  El.  &  (1879),  91  111.  459;  Union  Bank  v, 
B.  1;  22  L.  J.  Q.  B.  341.  Laird  (1887),  2  Wheat.  390;  Hirsch  v. 

2  Barnard  v.  Campbell  (1874),  55  N.  Norton  (1888),  115  Ind,  341:  17  N.  K 
y.  456;  Ehrler  v.  Braun  (1887),  120  R.  612;  Pierce  v.  Horner  (1895),  142 
111.  503;  22  111.  App.  319;  12  N.  E.  R.  Ind.  626;  42  N.  E.  R.  223.  See,  how- 
503;  McxManus  v.  Watkins  (1893),  55  ever,  Lightner's  Appeal  (1876),  82  Pa. 
Mo.  App.  92.  St.  301;  Moore  v.  Alljro  (1880),  1C9 

3  Miles  V.  Mcll wraith  (1883),  8  App.  Mass.  9;  Sibley  v.  Quinsigamon 
Cas.  120;  52  L.  J.  P.  C.  17.  And  see  (1882),  133  Mass.  515;  Burgess  v.  Selig- 
Stewartv.  Rounds  (1882),  7  Ont.  App.  man  (1882),  107  U.  S.  20;  Masury  v. 
515;  Murpliy  v.  Barnard  (1894),  162  Arkansas  (1899).  35  C.  C.  App.  476;  93 
Mass.  72;  38  N.  E.  R  29.  But  see  Fed.  Rep.  603;  Colebrook  ou  CoL  Sec. 
Hanover  Nat.  Bank  v.  American  252.  In  Massachusetts  legislation 
(1896),  148  N.  Y.  72;  43  N.  E.  R.  612.  was  passed  to  correct  the  departure 

^Skowhegan  v.  Cutter  (1860),  49  of  the  cases  from  principle.  Newell 
Me.  315;   People's  Bank  v.  Gridley    v.  Williston  (1885),  138  Mass.  240. 
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^^Lidled  into  Secitrit>/.^^ — It  is  frequently  said  tliat  a  misrep- 
resentation must  have  been  "acted  upon  "  in  order  that  it  may- 
produce  estoppel.  That  is  not  quite  accurate;  for,  if  the  mis- 
representation ari-ested  action,  it  would  have  the  same  effect. 
A  change  of  position  — relative  position  —  is  the  requisite. 

"It  is  not  necessary  that  a  party  should  act  affirmatively  upon  a  dec- 
laration to  claim  an  estopjx^l.  If  he  lias  not  acted  in  reliance  u[;on  it,  but 
lias  means  in  his  power  to  retrieve  his  ])osition,  and,  relying  upon  tlie 
statement  and  in  conse(int^nce  of  it,  he  refrains  from  usin<^  these  means, 
his  claim  will  be  upludd."! 

(There  are  many  cases  of  estoppel  in  which  a  person  has  been 
"lulled  into  security"  and  has  "rested  satisfied" — cases  in 
■which  he  has  not  parted  with  money  or  property  on  the  faith 
of  the  representation,  but  in  which  he  has  lost  some  chance  of 
recoverinir  it.  A  careful  examination  of  one  of  these ^  will 
enable  us  to  pass  the  others  more  hurriedly.  Some  solicitors 
had  a  client  (No.  1)  possessed  of  a  mortgage;  they  agreed  for 
the  sale  of  it  to  another  client  (Xo.  2)  and  received  the  pur- 
chase-money from  him;  they  then  procured  No.  1  to  execute 
an  assignment  of  the  mortgnge  to  Xo.  2  by  fraudulently  mis- 
representing its  nature;  the  assignment  was  afterwards  handed 
to  No.  2.  Both  clients  now  thought  that  they  owned  the 
mortgage,  and  they  remained  for  five  years  afterwards  of  that 
opinion,  the  mortgagor  paying  interest  to  one  of  them  and  the 
solicitors  to  the  other. 

Then  the  question  arose.  Who  is  to  lose?  Xo.  1  took  the 
ground  that  although  he  might  be  bound  by  the  assignment, 
yet  that  Xo.  2  had  not  paid  the  purchase-money;  he  (Xo.  1) 
had  not  received  it,  and  the  solicitors  had  no  authority  from 
hira  to  do  so.  Xo.  2  had  to  admit  that  that  position  was  valid; 
but  he  contended  that  Xo.  1  was  estopped  from  asserting  that 
the  money  had  not  gone  to  him,  because,  in  the  assignment  of 
the  mortgage,  he  had  acknowledged  the  receipt  of  it.  X'o.  1 
replied  that  that  also  was  true,  but  that  Xo.  2  had  not  changed 
his  position  upon  the  faith  of  that  misrepresentation,  for  he 
had  paid  over  his  mone}^  to  the  solicitor  before  the  assignment 

1  Continental    Bank    v.    National  2  Gordon  v.  James  (1SS5),  30  Ch.  D. 

Bank  (1872),  50  N.  Y.  575.     And  see  249.     See  also  Herchmer  v.  Elliott 

London  v.  Suffield  (1897),  2  Ch.  008;  (1SS7),    14  Ont.  714;  Re   Swinbanks 

66  L.  J.  Ch.  790;  Tobin  v.  Allen  (1876),  (1879).  11  Ch.  D.  525:  48  L.  J.  Bk.  120; 

53  Miss.  503;  Bank  of  U.  S.  v.  Bank  of  Re  Bellamy  (1883),  24  Ch.  D.  387:  52 

Georgia  (1835),  10  Wheat  333;  Farm-  L.  J.  Ch.  870;  Re  Iletling  &  Mertoa 

ers  V.  Orr  (1899,  lud.),  55  N.  E.  R.  35.  (1893),  3  Ch.  275;  Gi  L.  J.  Ch.  78;J. 
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■u'as  execntofl.  Once  more  No.  2  had  to  admit  the  fact  alleged, 
bat  he  urged  that  after  he  parted  with  his  money  he  received 
the  deed;  that  it  then  appeared  to  him  that  the  money  had 
reached  Xo.  1,  and  that  he  (No.  2)  was,  by  such  appearance, 
lulled  into  inactivity.  The  question  then  was  narrowed  to 
this:  Had  Ko.  2  acted  upon  the  misrepresentation  contained 
in  the  assignment?  If  he  bad,  Ko.  1  would  be  estopped.  The 
judges  said  as  follows: 
Cotton,  L.  J.: 

"By  putting-  that  deed  into  the  hands  of  their  ag:ent  (the  solicitors)  thny 
(No.  i)  enableil  hitn  to  represent  to  Janies  (No.  2)  that  tliat  money  .  .  . 
was  really  paid  to  them  on  the  transfer  of  this  security." 

Lindley,  L.  J. : 

"The  plaintiffs,  by  their  carelessness  you  may  say,  but  I  ssJiouUl  rather 
sp.}'  by  their  act,  enal)led  Dodge  (the  solicitor)  to  deceive  James  (No.  2)  and 
lull  him  into  security,  and  prevent  him  having  recourse  to  those  wJio  got 
liis  money  from  him  by  a  trick." 

Fry,  L.  J.: 

"I  think  the  result  of  that  would  naturally  be  that  James  (No.  ~)  would 
not  make  that  inciuiry  and  search  after  the  money  which  he  would  have 
made  if  he  hatl  found  tliat  after  paying  it  to  Doiige  &  Phipps  (tbe  solic- 
itors) it  had  not  been  invested.  I  think,  therefore,  that  the  defendant 
Jimes  (No.  2)  has  an  equity  which  he  may  rightly  set  up  in  this  case  against 
the  equal  equity  of  the  plaintiffs  as  unpaid  vendors." 

This  reasoning  is  worth  examination.  It  was  admitted 
in  the  case  that  if  No.  2  had  paid  his  purchase-money  to  the 
solicitors  at  the  time  that  he  received  the  assignment  he  would 
have  bad  no  case.  He  would  have  had  none,  because  he  would 
have  known  that  the  misrepresentation  contained  in  the  as- 
signment could  not  be  true,  and  he  could  not,  therefore,  have 
acted  upon  it;  he  would  have  known  that  although  the  assign- 
ment represented  that  the  money  had  been  paid,  it  had  not  in 
fact  been  paid,  for  he  had  not  then  paid  it;  he  would  not  have 
been  misled,  and  so  there  could  have  been  no  estoppel.  The 
only  question  in  such  case  would  have  been  whether  the  solic- 
itors had  authority  to  receive  the  purchase-money;  and  by  hy- 
pothesis they  had  not.  In  such  case,  therefore,  the  purchase- 
money  not  having  been  paid  and  No.  1  not  being  estopped  from 
denying  that  it  had,  his  right  to  payment  w^ould  have  been  in- 
disputable. 

Putting  the  case  more  shortly :  A  purchaser  receives  through 
the  vendor's  solicitor  a  conveyance  containing  an  acknowledg- 
ment of  receipt  of  the  purchase-money,  and  simultaneously  or 
subsequently  pays  the  purchase-money  to  the  solicitor;  the  solic- 


CHANGE    OF    VOSiriON. 


135 


itor  had  no  authoriU'-  to  rocoive  the  money  and  the  vendor  is 
entitled  afterwards  to  enforce  payui'-nt.  On  the  oilier  hand, 
a  j)nrchaser  j)av.s  his  purchasc-mDiiev  to  the  solicitor  and  (ij'ti'r- 
wards  receives  a  convevance  c<;ntaining  an  acknowledgment 
of  pavment,  and  the  vendor  is  not  entitled  to  enforce  payment. 

What  is  the  distinction?  It  is  this:  In  tlie  former  case  the 
purchaser  was  not  misled."  In  the  latter  he  was.  In  both 
cases  the  deed  represented  that  the  vendor  had  received  the 
])urchase-money  at  the  time  of  its  execution.  So  far  they  are 
alike.  T.ut  in  the  former  case  the  purchaser  was  not  deceived, 
for  he  knew  the  fact  to  be  otherwise;  whereas  in  the  latter, 
having  previonslv  i>aid  his  money,  he  believed,  when  he  received 
the  {\cii(\,  that  the  rcjjresentation  which  it  contained  (that  the 
vendor  had  received  the  money)  was  true.  He  was  misknl;  he 
acted  upon  the  misrepresentation  to  his  disadvantage  (by  re- 
maining quiescent),  and  the  vendor  was  estopped. 

Note  the  character  of  the  disadvantage  which  the  purchaser 
in  the  case  just  dealt  with  sustained.  He  did  not  lose  property 
or  money,  but  he  lost  an  opportunity  to  recover  his  money,— 
he  abstained  from  making  "that  inquiry  and  search  after  the 
money  which  he  would  have  made"  —  that  was  enough. 

Note,  secondly,  that  the  action  of  the  man  estopped  was,  in 
the  two  supposed  cases,  precisely  similar;  and  yet  in  the  one 
he  is  estopped  and  in  the  other  he  is  not.  In  both  cases  he  exe- 
cuted the  assignment  without  receiving  the  money;  in  both 
the  assignment,  contrary  to  the  fact,  represented  that  he^had 
received  the  money;  in  both  he  acted  honestly;  in  both  there 
is  long  delay;  in  both,  therefore,  there  is  the  same  degree  of 
carelessness;  and  in  both  the  same  innocence  of  intentional 
misrepresentation.  The  diderence  in  the  cases  lies  in  this:  that 
misrepresentation  docs  not  necessarily  result  in  estoppel;  that 
it  so  results  only  when  it  is  the  cause  of  misleading  another 
person  to  his  disadvantage;  and  whei-e  that  has  happened  the 
(]uestion  of  fraud  or  bad  faith  is  immaterial. 

Not  Advising  of  Forger ij. —  The  cases  will  now  be  easily 
understood  which  determine  that  if  a  man's  name  be  forged, 
and  after  liimself  becoming  aware  of  the  fact  he  refrain  from 
!id\  ising  the  holder  of  the  document,  and  by  reason  of  such  in- 

i  He  may  have  miscalculated  ns  to  point  here.  He  ought  to  have  made 
the  solicitor's  authority  to  receive  inquiries.  There  is  no  ground  of  es- 
Ihe   monevs.     But  that   is   not   the     toppcl  in  that  connection. 
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action  the  holder's  position  is  changed  (by  the  death,  escape  or 
bankruptcy  of  the  forger,  or  otherwise),  there  will  be  estoppel 
of  the  man  whose  name  was  forged, 

"It  would  be  a  most  unreasonable  tliinp;  to  permit  a  man,  who  knew  the 
bank  was  relying  upon  bis  for.j^etl  signature  to  a  bill,  to  lie  by  and  not  to 
divulge  tlie  i"act"until  be  saw  that  the  position  of  the  liank  was  altered  for 
the  w^rse.  But  it  appears  to  me  that  it  would  be  equally  contrary  to  jus- 
tice to  hold  him  r»'Si)onsible  for  the  bill  because  he  did  not  tell  the  bank 
of  the  forgery  at  once,  if  he  did  actually  give  the  information,  and  if,  when 
he  did  so,l:he  bank  was  in  no  worse  position  than  it  was  at  the  time  when 
it  was  tir'st  within  bis  power  to  give  the  information."  l 

JS^ot  Ohjectlng  to  Accounts.—  Suppose  that  a  man  whose  forged 
checks  have  been  paid  by  his  banker  had  no  actual  notice  of  the 
forgeries,  but  that  had  he  examined  his  bank  pass-book  he 
would  have  found  them  charged  against  him;  is  he  estopped 
by  reason  of  his  inactivity?  It  has  been  said  that 
"a  depositor  owes  no  duty  to  a  bank  to  examine  his  pass-book  or  canceled 
checks  w.tli  a  view  to  the  detection  of  forgeries."  ^ 

And  even  if  the  depositor  should  execute  from  time  to  time,  at 
the  instance  of  the  bank,  the  usual  certilicate  that  the  balance 
shown  by  tlie  pass-book  is  correct,  it  may  well  be  said  that 
such  transaction  is  nothing  but  an  account  stated,  which  may 
be  rectified  if  it  be  erroneous. 

Custom,  however,  must  be  reckoned  with  here  as  elsewhere. 
As  early  as  1815  it  was  reported  by  the  master  in  chancery  ^ 

that 

'•for  the  purpose  of  having  the  pass-books  made  up  by  the  bankers  from 

tlieir  own  books  of  account,  the  customer  returns  it  to  them  from  time  to 


iMeKenzie  v.  British  Linen  Co. 
(1881),  G  App.  Cas.  82;  Cairncross  v. 
Lorimer  (1860),  3  Macq.  830;  London 
V.  SuHield  (18J7),  2  Ch.  608:  66  L.  J. 
Ch.  790;  Pratt  v.  Drake  (1850),  17 
U.  C.  Q.  B.  27:  Merchants'  Bank  v. 
Lucas  (1837),  13  Ont.  520:  15  Ont. 
App.  573;  18  S.  C.  Can.  705;  Forsyth 
V.  Day  (1858),  46  Me.  196;  Bank  v. 
Buffington  (1867),  97  Mass.  498;  Con- 
tinental V.  National  (1872),  50  N.  Y. 
585;  Hardy  v.  Chesapeake  (1879),  51 
Md.  562;  Leather,  etc.  Bank  v.  Mor- 
gan (1885),  117  U.  S.  96;  6  S.  C.  R. 
657;  Schway  v.  Bank  (1887),  67  Tex. 
217;  2  S.  W.  R.  865;  Kuriger  v.  Joest 
(1899,  Ind.),  52  N.  E.  R.  761;  Farmers 
V.  Orr  (1899,  Ind.),  55  N.  E.  R.  35. 
Distinguish  between  estoppel  and 
ratification  in  such  cases:  Scott  v. 


Bank  of  N.  B.  (1894),  23  S.  C.  Can. 
287:  Forsyth  v.  Day  (1858),  46  Me. 
196;  Wiechers  v.  Central  Trust  Co. 
(1894),  SO  Hun,  576;  30  N.  Y.  Supp. 
595.  Distinguish  Mangles  v.  Dixon 
(1852),  3  H.  L.  C.  702. 

2Waclisman  v.  Columbia  Bank 
(1893),  56  N.  Y.  601;  26  N.  Y.  Supp. 
885;  28  id.  711.  And  see  Devaynes 
V.  Noble  (1815),  1  Mer.  530;  Manitoba 
V.  Bank  (1889).  17  S.  C.  Can.  692; 
Agricultural  v.  Federal  (1881),  6  Ont. 
App.  192;  Merchants  v.  Lucas  (1887), 
13  Ont.  520;  15  Ont.  App.  573;  18  S. 
C.  Can.  705;  People  v.  Bank  (1879), 
75  N.  Y.  548;  Viele  v.  Judson  (1880), 
82  N.  Y.  32;  Leather  v.  Morgan  (1886), 
1 17  U.  S.  96; 6 S. C.  R. 657;  Janin  v.  Lon- 
don (1891),  92  Cal.  14;  27  Pac.  R.  1100. 

3  Devaynes  v.  Noble  (1815),  1  ]\[er. 
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time  as  he  tliinks  fit;  and  the  proper  entries  beinp:  made  by  th^m  \\]t  to 
tiie  day  on  wliith  it  is  left  for  that  purpose,  they  deliver  it  an'iin  to  the 
customer,  who  thereupon  examines  it,  and.  if  tiiere  ajipear  any  error  or 
oiiii'^sion.  hrinjis  or  sends  it  back  to  he  rectified:  or  if  not,  his  silence  is  re- 
garded as  an  admission  that  the  entries  are  correct." 

Tliis  being  tbe  custom,  there  may  well  be  argued  from  it  as 
follows: 

"Witliout  impugninf?  the  general  rule  that  an  account  rendered  whicli 
has  become  an  account  stated  is  open  to  correction  for  mistake  or  fraud, 
.  .  .  other  principles  come  into  operation  where  a  party  to  a  stated  ac- 
count who  IS  under  a  duty,  from  tlie  usages  of  business  or  otherwise,  to 
examine  ft  within  a  reasonai)le  time  after  having  an  opportunity  to  do  so, 
and  give  timely  notice  of  his  objections  thereto,  neglects  altogetlier  to 
make  such  examination  himself,  or  to  have  it  made  in  good  faith  by  an- 
other for  him;  by  reason  of  wiiich  negligence  the  other  pa  ty.  relying  upon 
the  aceount  as  having  been  acquiesred  in  or  ajiproved,  has  failed  to  take 
steps  for  his  ])rotection,  which  lie  could  and  would  have  taken  iiad  notice 
been  given.  In  other  worils,  i)arties  to  a  stated  accou'it  may  be  estopped 
by  th^-ir  conduct  from  questioning  its  conclusivene.ss."  • 

Means  of  Kiwrolerlge. —  It  is  sometimes  said  that  change  of 

position  will  not  work  an  estoppel  if  the  estopjiel-asserter  could 

reaspnabl}"-  have  ascertained  the  falsity  of  the  misre|)resenta- 

tion  made  to  him.     On  the  other  hand,  it  is  broadly  laid  down 

that  a  misrepresentation,  acted  Uj)on  by  the  estojipel-asserter, 

"is  not  the  less  a  ground  for  relief  because  lie  had  the  means  of  knowl- 
edge.'*-* 

"My  lords,  I  cannot  myself  think  that,  where  an  unequivocal  statement 
is  made  by  one  party  to  another  of  a  particular  fact,  the  party  wlio  made 
that  statement  can  get  rid  of  the  estoppel  which  arises  from  another  man 
cictiiig  upon  it,  by  saj'ing  tiiat  if  the  person  to  whom  he  made  the  state- 
ment hail  reflected  and  thought  all  about  it  ho  would  have  come  to  see 
that  it  could  not  be  true."^ 

"The  very  representation  relied  on  may  have  caused  the  party  to  desist 
from  inquiry  and  neglect  his  means  of  information,  and  it  does  not  rest 
with  him  who  made  them  to  saj'  that  their  falsity  might  have  been  ascer- 
tained, and  it  was  wrong  to  credit  tiiem."* 


536.  In  Leather,  etc.  Bank  v.  Mor- 
gan (1S86).  1 17  U.  S.  98;  6  S.  C.  R.  t).")7, 
it  was  said  t  hat  "  This  report  is  quite 
as  applicable  to  the  existing  usages 
of  this  country  as  it  was  to  the  usages 
of  business  in  London  at  the  time  it 
was  made." 

1  LeatluT,  etc.  Bank  v.  Morgan 
(1886),  117  U.  S.  107;  6  S.  C.  R.  6.V7. 
And  see  Weinstein  v.  National  Bani: 
(1877).  69  Tex.  38;  Hardy  v.  Chesa- 
peake (1879).  r,l  Md.  56-2;  Dane  v.  Bank 
of  the  Republic  (1881).  132  Mass.  156; 
Frank  v.  Chemical,  etc.  Bank  (ISSl), 
84  N,  Y.  209;  First  National  Bank  v. 
Allen  (1893),  100  Ala.  476;  14  S.  R. 
335;  Clark  v.  National  Bank  (1898), 
52  N.  Y.  Supp.  10.34. 


2  Willmott  v.  Barber  (1880).  1 5  Ch.  D. 
106;  49  L.  J.  Ch.  792.  And  see  Dyer 
V.  Hargrave  (180")).  10  Ves.  505;  Do- 
bell  v.  Stevens  (1825).  3  B.  &  C.  623; 
Directors  of  Central  Ry.  Co.  v.  Kisch 
(1867).  L.  R  2  H.  L.  120;  36  L.  J.  Ch. 
8-10;  Redgrave  v.  Hurd  (1881),  20  Ch. 
D.  1;  51  L.  J.  Ch.  113;  Smith  v.  Chad- 
wick  (1882).  20  Ch.  D.  27;  9  App.  Cas. 
187;  51  L.  J.  Ch.  5'.)7.  But  see  Mc- 
Lean V.  Clark  (1891),  21  Ont  683;  20 
Ont.  App.  600. 

'Per  Lord  ITerschell  in  Bloomen- 
tiial  v.  Ford  (1897),  A.  C.  158;  66  L. 
J.  Ch.  253;  David  v.  Park  (1870),  103 
Mass,  501;  Strand  v.  Grimth  (1899), 
97  Fed.  R.  854. 

<  Graham   v.  Tliompson  0892),  55 
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Observe,  however,  that  these  quotations  refer  to  cases  of  ac- 
tive misrepresentation  only  —  3'ou  must  not  turn  a  man  away 
from  his  means  of  information.  As  to  cases  of  passivity, 
Mr  Bigelow  sa^'s: 

"It  is  settled  law  that  stand in<?-by  in  silence  will  not  bar  a  man  from 
assertincj  a  title  of  record  in  the  public  reo;istry,  or  otl)er  like  office,  so  long 
as  no  act  is  done  to  mislead  the  otner  party;  there  is  no  duty  to  speak  in 
such  case."  i 

But  probablv  it  would  be  more  correct  to  limit  the  statement 
to  cases  in  which  there  was  no  "reasonable  ground  for  antici- 
pating some  change  of  position,"  without  reference  to  the  rec- 
ord.- For  example,  if  the  owner  was  not  only  aware  that  no 
search  of  the  records  had  been  made  or  was  intended,  but,  on 
the  contrary,  stood  by  while  the  transaction  was  actually  com- 
pleted and  the  money  paid  over,  without  any  search,  he  ought 
to  bo  estopped. 

"Wheu  I  saw  the  mistake  into  which  he  had  fallen,  it  was  my  duty  to 
be  active."  3 

And  there  seems  to  be  no  good  reason  for  distinguishing,  in 
this  respect,  between  information  in  a  registry  office  and  in- 
formation anywhere  else*  when  the  "silence  is  treacherously 
expressive."* 

Registration  does  not  interfere  with  the  operation  of  that 
statutory  estoppel  founded  upon  the  doctrine  of  reputed  owner- 
ship in  bankruptcy  cases.®  The  fact,  too,  that  a  partnership  has 
been  registered  is  no  answer  to  a  creditor  who  has  sold  his 
goods  upon  the  faith  of  a  representation  as  to  its  constitution.'^ 

Ark.  299;  18  S.  W.  R.  58.     The  court  not   referable    to    other  principles, 

referred  to  Ganimill  v.  Jolinson,  47  See  also  KnoufT  v.  Thompson  (1851), 

Ark.  y;35;  Blgelow  on  Est.  ()27;  Dodge  16  Pa.  St.  357;  Fisher   v.   Mossman 

V.  Pope,  93  Ind.  480;  David  v.  Park,  (1800),  11    Ohio   St.   42;    Graham    v. 

lOi  Mass.  501;  Holland  v.  Anderson,  Thompson  (lb92),  55  Ark.  296;   18  S. 

38  Mo.  55;  Evans  v,  Farstall,  58  Miss.  W.  R.  58;  Wynne  v.  Mason  (1895),  72 

SO;  Kiefer  v.  Rogars,  19  Minn.  32.  Miss.  424;  18  S.  R.  422;  Two  Rivers 

•  On  Estoppel  (5th  ed.),  594.  Co.  v.  Day  (1899),  102  Wis.  328;  78  N. 

2  Kingman    v.    Graham   (1831),    51  W.  R.  440. 

Wis.  232:  8  N.  W.  R.  181;  Markham  ^  Per   Thompson.  J.,  in    Niven   v. 

V.  O'Connor  (1874).  52  Ga.  183.  Belknap  (1807),  2  Johns.  589  (N.  Y.). 

SRamsden  v.  Dyson  (1866),  L.  R  1  And  see  Guffey  v.  O'Reilly  (1885),  88 

H.  L.  141.     And  see  cases  cited  with  Mo.  418,  425. 

this  one,  ante,  p.  89.  ^Staiisfeld  v.  Cubitt  (1858),  2  De  G. 

4 The  cases  to  which  Mr.  Bigelow  &  J.  222;  27  L.  J.  Ch.  266;  Ex  parte 

refers  are  admittedly  contradictory.  Harding  (1873),  L.  R.  15  Eq.  223;  43 

The  suggestion  in  the  text  will  help  L.  J.  Bk.  30. 

to  reconcile  those  of  them  which  are  ^McLean  v.  Clark  (1891),  21  Ont. 
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Prol)ably  eacli  case  must  rest  upon  its  own  circumstances.  The 
fact  that  my  claim  is  upon  jjublic  record  may  be  some  (ground 
for  assuming;  that  it  is  known,  and  therefore  for  believinf;  that 
it  is  unnecessarN'  that  I  shouhl  say  anything  about  it.  But  there 
will  often  be  circumstances  which  will  rebut  that  assumption 
and  require  activity  at  my  hands.^ 

W/iai  is  a  Cltaiuje  of  Position  f  —  Let  us  now  note  two  cases 
as  to  the  character  of  the  change  of  position  necessary  to  es- 
toppel—  not  recommending,  however,  iin[)licit  coafidence  in 
them. 

Change  of  Style  of  Living. —  The  paymaster  of  a  military 
corps  erroneously  gave  credit  to  an  olKcer  for  moneys  which 
had  not  been  received  on  his  account;  and  not  only  did  not 
advise  him  that  the  moneys  had  not  been  received,  but  did  not 
notify  him  that  that  part  of  his  allowance  had  been  expressly 
stopj)ed.  It  was  held  that  the  paymaster  was  estopped  from 
denying  his  receipt  of  the  money,  although  the  only  change  of 
])osition  was  that  probably  the  ollicer  had  accommodated  his 
living  to  his  supposed  income. 

"It  therefore  works  a  great  prejudice  to  any  man,  if,  after  having  Iiad 
credit  given  liini  in  question  for  certain  sums,  and  iiaving  been  allowed  to 
draw  on  iiis  agent  on  the  faith  tliat  those  sums  belonged  to  him,  he  may 
be  called  upon  to  pay  them  back."- 

Change  hy  Bringing  an  Action. —  A  man  who  had  been  bitten 

by  a  dog  asked  a  woman  who  owned  it?  and  she  said  it  be- 

h^nged  to  her.     He  accordingly  sued  her.     Held.,  that  she  was 

estopped  from  denying  ownership,  if  she  knew  tliat  the  inquiry 

was  made  for  the  j)urpose  of  finding  out  who  was  liable  for  the 

injury.^ 

683:  20  Ont.  App.  660.     Legislation  v.  Sinclair  (1881).  6  App.  Cas.  190;  50 

may,  of  course,  otherwise   declare.  L.  J.  P.  C.  50;  Cave  v.  Mills  (186.3),  7 

Caldwell  v.  Accident,  etc.  (1894),  24  H.  &  N.  913;  31   L.  J,  Ex.  265;  Van 

8.  C.  Can.  263.  See  also  Bissell's  Ex'rs  Hasselt  v.  Sack  (1859).  13  Moo.  P.  C. 

v.  Warde  (1895),  129  Mo.  439.  31  S.  W.  185.    But  see  Hume  v.  Bolland  (IN32), 

R.  928;  Weeks  v.  Palmer  Bank  (1895),  1  C.  &  M.  130,  and  Reg.  v.  Blcnkiiisop 

44  Neb.  684;  62  N.  W.  R.  874:  Ann-  (1892).  1  Q.  B.  43:  61  L.  J.  Q.  B.  311. 

strong  v.  Potter  (1894),  103  Mich.  409;  in  which  it  is  said  that  the  case  had 

61  N.  W.  R.  657.  gone  to  the  full  extent  of  the  law. 

'See    the    subject    discussed     in        ^i^obb  v.  Sheppard  (1883),  50  Mich. 

ch.  VIII.  189.     The  misrepresentation   might 

-Skyring  v.   Greenwood  (1825),  4  well  have  alTected  the  question  of 

B.  &  C.  289.    And  see  Shaw  v.  Picton  the  disposition  of  the  costs  of  the 

(1825;,  id.  715;  4  L.  J.  Q.  B.  29;  Daniel  action. 
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A  Posfiilh  Change  of  rosition. —  It  is  clearly  not  sufTicient 
that  there  might  have  been  a  change  of  position,  if  in  reality 
there  was  none.  For  example,  if  a  company  upon  the  faith 
of  a  forrrcd  document  transfers  some  shares,  and  the  true  owner, 
although  aware  of  the  transaction,  does  not  advertise  the  com- 
pany'- until  after  the  declaration  of  dividends  which  might  have 
been,  but  were  not,  paid  to  the  transferee,  there  will  be  no  es- 
toppel.^ 

II.  On  the  Faith,  etc. 

Change  of  position  will  not  estop  unless  it  can  be  attributed 
to  faith  in  the  misrepresentation  complained  of.  It  is  clear, 
therefore,  that  there  will  be  no  estoppel  if,  notwithstanding 
the  existence  of  misrepresentation,  the  estoppel-asserter  had 
knowledge  of  the  truth ;^  or  if  the  misrepresentation  were 
withdrawn  before  it  was  acted  on;='  or  if  it  were  not  believed, 
but  on  the  contrary  investigated  and  tested.^  And  the  fact 
that  one  person  changed  his  ])osition  upon  the  faith  of  the 
representation  will  not  enable  another  to  set  up  estoppel.^ 

Observe  this  case  closely:  Safe-makers  transferred  posses- 
sion of  a  safe  to  a  bargainee  under  a  contract  of  hire  and  sale, 
and,  at  his  request,  painted  his  name  upon  it.  The  bargainee 
afterwards  sold  the  safe  to  a  purchaser  who  relied  upon  the 
painted  name  as  evidence  of  title.  He  was  nevertheless  de- 
feated because  he  could  not  show  that  he  was  aware  that  it 
bad  been  painted  there  hy  the  safe-m^akers: 

"The  painting  of  the  name  on  the  safe  was  a  perfectly  innocent  act  in 
itself,  and  obtained  significance  only  from  the  circuinstaiices  of  its  being 
done  by  the  plaintiffs:  if  not  known  to  the  defendant  it  was  no  represen- 
tation, which  is  the  gist  of  the  defense."'' 

1  Davis  V.  Bank  of  England  (1824),  G54;  18  L.  J.  Ex.  114;  Sanitary  v. 
3  Bing.  393;  5  B.  &  C.  185.  See  also  Cook  (1897),  169  III.  184;  48  N.  E.  R. 
Barton  v.  London,  etc  Co.  (1889),  24    461. 

Q.  B.  D.  77;  59  L.  J.  Q.  B.  33.  4  Small     v.     Attwood     (1832),     1 

2  Proctor  V.  Bennis  (1887),  36  Ch.  Younge,  407;  6  CI.  &  F.  232;  Royal 
D.  740;  57  L.  J.  Ch.  11;  Cooke  v.  Ins.  Co.  v.  Byers  (1885),  9  Ont.  120. 
Eshelby  (1887),  12  .\pp.  Cas.  271:  56  But  there  is  no  obligation  to  inves- 
L.  J.  Q.  B.  505:  Re  African  Gold  Co.  tigate,  sujira. 

(1899),  1  Ch.  414;  68  L.  J.  Ch.  215;  *  Heane  v.  Rogers  (1829),  9  B.  &  C. 

Cooper  V.  Great  Falls  (1895),  94  Tenn.  577;  7  L.  J.  K.  B.  285. 

588;  30  S.  W.  R.  353.     As  to  means  «  Walker  v.  Hyman  (1877),  1  Ont. 

of  knowledge  see  supra.  A  pp.  345. 

3  Freeman  v.  Cooke  (1848),  2  E.x. 
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'lie  had  not  acted  upon  the  misrepresentation  of  the  manu- 
facturers, for  ho  (litl  not  know  that  tlioy  had  made  it. 

In  another  chiss  of  cases  the  rule  receives  confirmation.  I 
buy  goods  from  a  man  who  sometimes  sells  for  himself  and 
sometimes  as  agent  for  others.  Upon  the  occasion  in  question 
I  make  no  inquiry  as  to  ownership  or  agency.  It  turns  out 
that  my  vendor  was  an  agent  merely ;  and  when  the  true  owner 
sues  for  the  price  the  question  arises  whether  I  can  set  off  a 
debt  due  to  me  by  my  vendor,  the  agent.  I  plead  that  the 
plaintiff  allowed  the  agent  to  apjiear  to  be  the  owner,  and  that 
he  (the  plaintiff)  is  therefore  estopped  from  asserting  other- 
wise. But  the  sufficient  reply  is  that  I  did  not  act  u\U)n  the 
faith  of  any  representation  of  ownership  —  no  one  said  that 
the  agent  was  the  owner,  and  the  facts  did  not  impl}'  it.^ 

A  common  sort  of  case  is  that  in  which  a  company  issues 
(usually  by  mistake)  a  false  certificate  of  shares.  Upon  the 
faith  of  the  certificate  an  innocent  transferee  purchases  the 
shares.  The  company  is  estopped  from  denying  the  truthful- 
ness of  its  certificate.^  The  point  will  be  appreciatetl  by  ob- 
serving a  case  in  which  a  share  transfer  to  a  lonafide  purchaser 
is  forged;  the  purchaser  registers  the  transfer,  obtains  a  cer- 
tificate of  ownership,  and  afterwards  with  the  help  of  the  cer- 
tificate resells  the  shares.  Here  the  company  is  not  estopped 
as  to  the  first  purchaser,  for  he  did  not  act  upon  the  certificate; 
in  fact  it  was  he  who  by  means  of  a  forged  transfer  procured 
the  company  to  issue  the  certificate;  but  the  company  is  es- 
topped as  against  the  second  purchaser,  for  he  changed  his  posi- 
tion upon  the  faith  of  the  certificate.' 

"It  will  thus  be  seen  tluit  in  all  cases  where  such  a  question  arose  the 
liability  of  the  corporation  was  not  made  dependent  on  the  fact  whether 
the  person  in  whose  favor  the  registry  of  the  shares  was  changed  was  a 
transferee  or  a  subtransferee,  but  on  the  question  whether  he  j)arted  with 
value  on  the  faitli  of  the  new  i-egistry.  under  circumstances  which  gave 
risi  to  an  estoppel  on  the  part  of  the  corporation."* 

Seemlny  Exceptions. —  Some  cases,  in  which  not  an  individ- 
ual but  a  class  of  persons  claims  the  estoppel,  seem  to  depart 
from  the  rule.     For  example,  where  one  person  took  shares 

1  Cooke  V.  Eshelby  (1887),  13  App.  'See  Thompson  on  Corporations, 

Cas.  271:  56  L.  J.  Q.  B.  SOS.    And  see  gg  2r.r,r)-2567:  Telegraph  Co.  v.  Daven- 

tlie  matter  discussed  in  eh.  XXVI.  port  (1878),  97  U.  S.  3C9. 

2 Re  Bahia  (1868),  L.  R.  3  Q.  B.  581;  ^Trimble   v.    Bank   (1897).  71    Ma 

87  L.  J.  Ch.  176.    And  see  cases  cited  App.  ISO;  approved  in  Humbleton  v. 

with  this  one  in  ch.  XXII.  Central  (1870),  44  Md.  ojl. 
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in  a  company  in  order  to  induce  others  to  subscribe,  upon  a 
secret  agreement  that  he  was  to  pa}^  for  the  shares  by  commis- 
sions to  be  allowed  him,  he  was  estopped  in  winding-up  pro- 
ceedings from  setting  up  his  contract  as  against  other  share- 
holders, although  it  did  not  appear  that  any  shareholder  had 
changed  his  position  upon  the  faith  of  the  action.^ 

And  so  where  a  judgment  creditor  conveyed  some  property 
to  his  debtor  by  a  deed  which  appeared  to  release  the  debt,  he 
was  estopped  as  against  subsequent  judgment  creditors  from 
asserting  otherwise,  although  it  did  not  appear  that  the  deed 
had  alTected  their  action.^     It  was  said  that 

"it  is  not  an  unreasonable  presumption  that  the  judgment  creditors  acted 
on  it." 

The  "reputed  ownership"  clauses  of  the  "Bankruptcy  Act, 
18S3"  (Imp.)  form  another  instance  of  the  same  kind.'  Section 
111  of  that  statute  declares  that 

♦'all  goods  being  at  the  commencement  of  the  bankruptcy  in  the  posses- 
sion, order  or  disposition  of  tlie  bankrupt,  in  his  trade  or  business,  by  the 
consent  and  permission  of  the  true  owner,  under  such  circumstances  that 
he  is  the  reputed  owner  thereof," 

shall  form  part  of  the  estate.  The  goods  may  have  come  into 
the  possession  of  the  bankrupt  after  every  debt  had  been  in- 
curred, and  it  may  therefore  be  impossible  to  say  that  any 
creditor  had  been  misled  or  had  acted  upon  the  appearance  of 
ownership;  but  that  consideration  is  immaterial.* 

Departure  in  these  cases  from  the  rule  under  consideration 
can  be'justilied,  if  at  all,  only  because  of  the  necessity  of  plac- 
ing a  number  of  persons  in  a  class,  and  of  examining  the  rela- 
tion of  that  class  to  the  estoppel-denier.  Were  the  relation  of 
each  individual  creditor  to  the  true  owner  of  goods  (in  reputed 
possession  cases)  to  be  investigated,  very  possibly  it  would  be 
found  that  some  had  acted  upon  the  appearance  of  ownership 
in  the  debtor  and  some  had  not.  Those  who  had  acted  upon 
it  would  alone  be  entitled  to  set  up  estoppel;  and  they  would 

1  Re  General  Provident  (18G9),  L.  R,  the  estate  (although  credit  may  have 
9  Eq.  74;  38  L.  J.  Ch.  583.  been  obtained  upon  the  faitliof  them) 

2  Water's  Appeal  (1860),  35  Pa.  St.  after  an  act  of  bankruptcy  has  been 
507_  committed,  provided  he  does  so  be- 

3  See  the  subject  discussed  in  chap-  fore  the  date  of  the  receiving  order, 
ter  XXI.  Young  v.  Hope  (1848).  2  Ex.  105;  Gra- 

4  Upon  the  other  hand  the  true  ham  v.  Furber  (1853),  14  C.  B.  134:  23 
owner  may,  so  far  as  the  statute  is  L.  J.  C.  P.  10;  Ex  parte  Montagu 
concerned,  subtract  his  goods  from  (1876),  1  Ch.  D.  554. 
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alono,  then,  obtain  the  bone'it  to  be  derived  from  a  sale  of  the 
goods.  But  that  superiority  over  other  creditors  they  never 
expected  to  get.  They  thought  that  the  goods  were  the  debt- 
or's; and  in  case  of  banla-uptcy  would  be  siiared  in  by  all 
creditors  alike.  If  then  the  goods  are  to  be  taken  away  from 
the  true  owner  because  he  is  estopped  as  against  some  creditors, 
fairness  seems  to  require  that  they  should  be  shared  in  by  all 
the  creditors;  and  this  m;iy  be  no  detriment  to  the  true  owner  — 
the  only  other  person  interested. 

There  are  many  cases  in  wliich  a  creditor  having  act-iiiUy 
been  deceived  by  the  appearance  of  ownersiiip,  estoj-pel  as 
ao-ainst  the  true  owner  has  been  declared.  To  ihcMU  there  can 
be  no  objection;  but  there  are  some  in  which  the  j)resence  of 
that  factor  has  not  been  thought  to  be  essential  and  the  statute 
makes  no  such  requirement. 

The  law  upon  the  subject  is  in  much  confusion  owing  princi- 
pally to  the  cross-currents  of  legislation  and  estoppel.  Safe 
ground  for  conif  Micement  may  be  found  (as  so  often  ha))pens) 
in  an  early  decision.^  A  bankrupt  bought  his  estate  from  his 
assignees,  but  did  not  get  his  discharge;  he  continued  to  trade 
for  four  years  when  he  again  failed;  held,  that  the  creditors 
under  the  second  bankruptcy  were  to  be  preferred  to  those 
under  the  first.     Lord  Camden  said 

"the}- knew  tliat  the  bankrupt  continued  to  trade  and  that  the  effects 
were  delivered  over  to  him  and  tiiat  he  was  trailing  with  a  multitude  of 
persons,  and  in  order  to  do  ti\at  it  was  necessary  he  should  take  as  well  as 
give  credit.  ,  .  .  It  falls  within  the  principle  that  if  a  man  having  a 
lien  stands  by  and  lets  another  make  a  new  security  he  shall  be  postponed," 

In  other  words,  the  first  creditors  were  esto})ped  to  set  up 
their  title  to  goods  which  they  might  have  seized  (being  covered 
by  the  first  assignment)  as  against  subsequent  creditors  who 
had  dealt  with  the  debtor  ujion  the  faith  of  his  ownership  of 
the  goods;  the  subsequent  creditors  had  changotl  their  position 
upon  the  faith  of  that  ai)pea ranee;  and  those  who  migiit  have 
prevented  the  misleading  appearance  were  estopped. 

For  estoppel  of  this  kitul  it  is  sometimes  said  that  it  is  neces- 
sary that  the  first  creditors  should  know  that  the  debtor  was 
deceiving  other  persons."^     But  that  holding  is  not  in  harmony 

iTrougton  v.  CMtley  (iTiKi  .   And).  4.")  L.  J.  Bl;.  OG:  Re  Clark  (18;)4),  2  Q. 

68'.     And  see   Wachussett  v.  Sioux  B.  409;   (5  5   L.  J.  Ch.  8015:   Sliney   v. 

City  (1894).  6:!  Fed.  R.  wm.  Davis  (1898).  1 1  Col.  App.  480;  53  Pac. 

2Ex  parte  Ford  (1870),  1  Ch.  D.  5-21;  R.    OSG;  Moore    v.    Albro   (1880),  129 
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with  the  principles  of  estoppel  as  applied  in  other  departments 
of  the  law.^  According  to  these  it  would  bo  quite  sullicient 
that  the  debtor  should  have  been  permitted  to  occupy  such  a 
position  as  enabled  him  to  obtain  credit  upon  the  faith  of  his 
appearance  of  ownership.  It  is  quite  clear  that  if  an  owner  of 
property  permit  some  other  person  to  appear  to  be  the  owner, 
he  will  be  estopped  from  asserting  his  tille  as  against  a  pur- 
chaser who  has  changed  his  position  upon  the  faith  of  such  ap- 
pearance.2  And  it  would  be  no  answer  to  say  that  the  true 
owner  was  not  aware  that  a  fraud  was  being  committed. 

For  example,  if  the  debtor  (in  the  case  above  under  consid- 
eration), instead  of  incurring  new  debts,  had  sold  the  goods, 
the  purchaser  would  be  secure  and  the  old  creditors  would  be 
estopped.  It  would  not  be  suggested  that  the  case  would  be 
different  if  they  did  not  know  of  the  sale.^  They  are  estopped 
because  of  the  ostensible  ownership  —  of  the  opportunity  to  de- 
fraud which  they  have  supplied. 

Perhaps  the  true  line  is  to  be  drawn,  not  between  cases  in 
which  the  first  creditors  knew  that  fresh  debts  were  being  in- 
curred, and  those  in  which  they  were  ignorant  of  that  fact; 
but  that  the  point  for  observation  is  whether  or  not  they  were 
aware  that  the  debtor  had  acquired  property  which  they  might 
take,  and  upon  the  ostensible  ownership  of  which  he  might  ob- 
tain credit. 

Tlte  Actuating  Motive. —  It  is  frequently  a  nice  question 
whether  the  action  was  or  was  not  taken  "  on  the  faith  of 
the  misrepresentation."  For  questions  of  fact  it  is  impossible 
to  lay  down  exhaustive  rules;  but  a  few  points  may  advan- 
tageously be  noted.     It  was  held  in  Redgrave  v.  Html*  that 

"If  it  is  a  material  representation  calculated  to  induce  hiin  to  enter 
into  the  contract,  it  is  an  inference  of  law  tliat  he  was  induced  by  tlie 
representation  to  enter  into  it." 

But  the  later  authorities  hold  that  the  inference  is  one  of 
fact,  and  not  of  law.^ 

Mass.  13;  Breeze  v.  Brooks  (1886),  71  B.  N.  S.  6G9;  33  L.  J.  C.  P.  108;  Cohen 

Cal.  169;  9  Pac.  R.  670;    11  id.  885.  v.  Mitchell  (IS'dO),  25  Q.  B.  D.  262:  59 

But  see  Pierce  v.  Horner  (1895),  142  L.  J.  Q.  B.  409;  Re  Clark  (1894),  2  Q. 

Ind.  626;  42  N.  E.  R.  223;  McAdow  v.  B.  409;  63  L.  J.  Q.  B.  800. 

Hassard  (1897),  58  Kan.  171;  48  Pac.  ^dasi)    20  Ch.  D.  21;  51  L.  J.  Ch. 

R.  84G.  113. 

^Ante.  p.  90  et  seq.  ssmith  v.  Chadwick  (1881),  9  App. 

"iS.'e  chs.  XXI.  XXII.  Cas.   196:  53  L.  J.  Cli.  873;  Smith  v. 

»Re  Morgan  v.  Knight  (1864),  15  C.  Land  &  House  Corp.  (1884).  28  Cli.  D. 
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In  a  irrcat  many  cases  it  is  exccedin<rlv  diflicult  to  ascertain 
whether,  had  the  truth  been  known,  the  action  of  the  person 
deceived  wonUl  have  been  altered.  In  such  cases  this  at  least 
may  be  said:  that  the  position  of  the  estoppel-asserter  was 
necessarily  affected  to  the  extent  that  he  was  deprived  of  his 
ri<^^ht  of  consideration.  This  itself,  in  a  doubtful  instance, 
may  be  thought  to  be  a  sullicient  change  of  position  within 
the  rule.     In  one  case  Turner,  L.  J.,  said:' 

"Had  this  represontation  of  what  liad  occurred,  and  of  tlie  chanpje  of 
intention  on  the  part  of  the  defendants,  been  coninuinicated  to  the  piaint- 
i(fs,  it  is  inipossihle  to  say  what  course  tiie  plaintiffs  would  have  pursued — 
whetlier  they  would,  or  would  not,  liave  accepted  the  policy.  They  mi;i;ht 
have  done  so;  hut  it  is  equally  clear  they  niij^ht  not;  and  we  cannot  say 
wiiether  thev  woidd  or  would  not;  but  it  was  to  them  tiiat  the  communi- 
cation should  have  been  made,  in  order  that  they  might  exercise  their 
option  upon  the  subject." 

Onus  of  Proof . —  An  interesting  point  arises  in  connection 
with  the  onus  of  proof.  Suppose  a  misrepresentation  to  be  fol- 
lowed by  a  change  of  position;  must  the  estoppel-asserter  prove 
that  it  was  the  misrepresentation  which  induced  the  change  of 
position?  or  must  that  be  assumed  until  the  contrary  is  shown? 
Probably  much  depends  upon  the  facts  of  each  case,  but  a 
glance  at  Smith  v.  Kay"^  may  aid  in  their  consideration.  An 
infant  of  extravagant  habits  arranged  with  an  intimate  friend 
to  borrow  £53,000.  He  gave  to  this  friend  several  acceptances 
for  various  sums,  which,  unknown  to  the  infant,  were  discounted 
by  the  friend  and  two  associates.  As  the  infant's  majorit}'-  ap- 
proached, the  three  persons  (still  holders  of  the  bills)  became 
anxious;  the  friend  represented  to  the  infant  that  the  bills 
were  in  many  hands;  that  they  would  be  presented  at  his  bank- 
er's, where  there  was  no  money;  that  it  would  be  advisable  to 
get  some  one  to  buy  them  up,  upon  a  promise  of  security  after 
majority,  and  that  this  somebody  should  be  another  of  the 
three.  The  infant  agreed,  and  was  informed  of  the  attempts 
said  to  be  made  to  get  in  the  bills.  The  day  after  he  came  of 
age  he  gave  security  for  the  amount,  believing  that  the  bills 
had  in  fact  been  bought  up.  In  his  action  to  set  aside  the  securi- 
ties it  was  contended  that  the  misrepresentations  were  immate- 
rial; and  that  had  the  infant  known  that  the  bills  were  always 

10;  Hushes    V.    Twisden   (1SS6),   34        •■^(1850)  21  Beav.  522;  7  H.  L.  C.  ToO. 
W.  R.  500;  5")  L.  J.  Ch.  4S1.  And  see  Bailey  v.  Seymour  (l«y4),'i;i 

1  Traill  w  Baring   (1884),  4   De   G.,     S.  C.  322;  20  S.  E.  R.  62. 
J.  &  S.  330;  3  J  L.  J.  Ch.  521. 
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held,  rather  than  recently  bought  up,  he  would  have  given  the 
security  all  the  same.  The  Master  of  the  Rolls  agreed  that  "  it 
is  highly  probable"  that  the  infant  would  have  done  so.  But  it 
w\is  held  in  the  House  of  Lords  (per  Lord  Cran  worth)  that 

"the  issue  is  not  wlietlier  the  plaintiff  has  shown  that  he  would  not  have 
executed  the  securities  but  for  the  representation  of  Smith;  but  whether 
Smith  has  satisfied  us,  or  can  satisfy  us,  that  the  plaintiff  vV^ould  have  ex- 
ecuted them  without.     The  onufi  proband i  is  on  Smith  in  this  case." 

"But  the  question  is,  would  he  have  given  the  securities  if  the  whole 
truth  had  been  told  to  him?  I  think  even  tiiisyoun;;;  man,  when  called 
upon  to  execute  the  bond,  would  have  started  if  lie  had  known  all  that  was 
going  on.  But  at  the  same  time  it  is  quite  unimportant.  It  does  not  lie 
in  tiie  moutli  of  these  persons  to  say  wiiathe  would  have  done  if  they  hail 
not  concocted  the  fraud,  and  if  there  bad  never  been  any  deception  at  all 
practiced." 

Per  Lord  Chelmsford: 

"How  is  it  possible  to  say  in  what  manner  the  disclosure  would  have 
operated  upon  Kay's  mind,  that  he  had  been  the  dupe  of  a  scheme  of  de- 
ception, wliich  up  to  that  moment  had  been  successful  in  inducing  him  to 
believe  that  Adams  had  befriended  him  in  taking  up  the  bills,  and  that 
Smith  had  kindly  co-operated  with  him." 

Several  Reasons  for  Changing  Position. —  Although  the  es- 
toppel-denier in  changing  his  position  may  have  relied  not 
only  upon  the  misstatement  complained  of,  but  also  upon  some 
mistake  of  his  own, 

"his  loss  none  the  less  resulted  from  that  misstatement.  It  is  not  neces- 
sar3'  to  show  that  the  misstatement  was  the  sole  cause  of  his  acting  as  he 
did." I 

In  another  place  it  is  said  that: 

"If,  however,  the  plaintiff  mainly  and  substantially  relied  upon  the 
fraudulent  representation,  he  will  have  his  action  for  damages,  though  he 
was  in  part  influenced  by  other  causes." 2 

IIL  "  Pkejudicially." 

The  change  of  position,  to  effectuate  estoppel,  must  have 
been  prejudicial  to  the  estoppel-asserter.  If  he  really  bene- 
fited by  the  change  or  was  in  no  way  hurt  by  it,  he  has  noth- 
ing to  complain  of.  This  is  plain  enough,  but  is  not  always 
remembered.  For  example,  it  seems  to  be  reasonably  clear, 
as  above  noted,  that  a  company  will  not  be  estopped  by  an 
erroneous  certificate  of  shares  unless  some  person  has,  upon  the 
faith  of  it,  come  to  some  damage.  But  in  the  last  English  case 
upon  the  subject'  the  point  is  overlooked.    In  it  the  certificate 

lEdgington  v.  Fitzmaurice  (1885),  sParbury's  Case  (1896),  1  Ch.  100: 

29  Ch.  D.  481;  55  L.  J.  Ch.  650.  65  L.  J.  Ch.  104.    See  an  opposite  con- 

2McAleer  v.  Horsey  (1871),  35  Md.  elusion    in    Hambleton    v.   Central 

453.    And  see  Thomas  v.  Grise  (1898),  (1876),  44  Md.  551,  and  in  Wright's 

41  Atl.  R.  883  (Del.).  Appeal  (1882),  99  Pa.  St.  435. 
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issuefl  to  a  pnrcliaser  of  the  shares  after  the  purchase-money 
for  them  had  been  paid.  It  may  be  said  that,  upon  the  faith 
of  the  certiticate,  the  purchaser  accepted  the  shares;  but  there 
was  nothing  to  show  that  that  was  "a  change  for  the  worse." 
That  he  was  "  lulled  into  security,"  and  so  lost  some  chance  of 
recovery  of  his  money  from  the  fraudulent  grantor,  was  not 
argued. 

Damage,  Real  or  Assumed.—  Difference  of  opinion  exists  as 
to  the  necessity  for  i)roof  of  actual  damage  in  cases  of  estoppel 
by  "  lulling  to  rest."  It  would,  in  many  cases,  be  absolutely 
impossible  to  prove  that,  had  the  estoppel-asserter  been  active, 
he  would  eventually  have  been  any  better  off  than  if  he  had 
done  nothing,  although  the  result  might  have  actually  been  so. 
The  question  is,  again,  one  of  speculation  rather  than  of  fact. 
A  bank-depositor's  name  is  forged  to  a  check;  the  bank  pays 
the  money;  the  depositor  becomes  aware  of  the  forgery,  but 
allows  some  time  to  elapse  before  notifying  the  bank;  and 
meanwhile,  it  is  said,  a  chance  of  some  civil  remedy  or  an  op- 
portunity to  arrest  the  forger  is  lost.  Is  the  depositor  estopped  ? 
In  one  case  ^  it  was  said : 

"  If  tlie  plaintiff  had  been  met  by  a  refusal  on  the  part  of  the  defendant, 
he  could  have  Rone  to  Marais  (liis  vendor)  and  have  demanded  back  liis 
money;  very  iikeli/  ha  might  not  have  derived  much  benejlt  if  he  had  done 
so;  but  he  had  a  right  to  do  it." 

On  the  other  hand  it  has  been  held  that  it  is  not  sufficient 
evidence  of  damage  to  prove  that  the  forger  was  within  the 
jurisdiction,  and  had  exigible  property  there,  at  the  time  when 
notice  should  have  been  given  to  the  bank,  without  proof  of 
"  how  long  the  payee  and  the  property  remained  within  reach."  ^ 
Probably  the  true  view  lies  between  these  two  extremes. 
As  to  the  former  case,  Brett,  L.  J.,  would  say: ^ 

"  Possibly  they  have  been  put  to  rest,  but  it  seems  to  me  that  is  not  suffi- 
cient: it  must  be  clearly  sliown  not  only  that  they  iiave  been  put  to  rest, 
but  also  that  they  have  been  damaged  by  being  put  to  rest." 

The  mere  postponement  of  the  civil  remedy  by  delay  in  dis- 
closure does  not  necessarily  and  of  itself  constitute  a  change 

1  Knights  V.  Wiff en  (1870),  L.  R  5  ^Simra    v.    Anglo-American    Co. 

Q.  B.  6G5;  40  L.  R.  Q.  B.  51.     And  see  (1879),  5  Q.  B,  D.  '211;  49  L.  J.  Q.  B. 

Merchants'  Bank  v.  Lucas  (1887),  13  400.     And    see   Ex   parte   Adamson 

Ont.  526.  (1878),  8  Ch.  D.  817;  47  L.  J.  Bk.  103. 

2 Indiana,  etc.  v.  First  Nat.  Bank 
(1894),  y  Ind.  App.  185;  36  N.  E.  R.  383. 
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of  position.^     The  contrary  indeed  was  held  in  a  court  of  first 
instance,-  where  the  chief  justice  said: 

"They  niisht  have  sued  for  money  had  and  received  before  the  maturity 
of  the  note,  and  this  earlier  ri<z;iit  of  action  might  have  b'en  j^reatly  to 
tlieir  benefit.  The  defendants  wlio.  by  their  conduct,  deprived  tlie  plaint- 
iffs of  the  opportunity  of  resorting  to  that  remedy,  are  not  to  be  permitted 
to  require  tlie  plaintiffs  to  prove  that  resort  to  that  remedy  would  iiave 
been  productive  of  gain  or  advantage  to  them." 

And  in  the  court  of  appeal  the  chief  justice,  in  a  dissenting 
judgment,  approved  this  language; '  but  by  the  majority  of  the 
judges  it  was  thought  to  be 
"a  suggestion  too  speculative  to  be  the  foundation  of  a  legal  right."* 

The  case  of  London^  etc.  v.  Bank  of  Liverpool^  is  not  quite 
consistent  with  the  broadest  statement  of  the  law.  There  a 
bill  was  paid  although  the  indorsements  were  forgeries,  and  the 
action,  which  was  for  repayment,  failed,  Mathew,  J.,  saying: 

"It  may  be  that  no  legal  right  may  be  compromised  by  reason  of  the 
payment.  For  instance,  the  acceptor  may  pay  the  bill  and  discover,  on  the 
same  dav,  that  the  bill  is  a  forgery,  and  so  inform  the  hold  r  of  it,  so  that 
the  holder  would  have  time  to  give  notice  of  dishonor  to  tiie  other  parties 
to  the  bdl;  but  even  in  such  a  case  it  is  manifest  that  the  position  of  a 
man  in  business  viay  be  most  seriously  compromised  even  by  the  delay  of 
a  day." 

A  distinction,  no  doubt,  must  be  made  in  cases  relating  to 
"negotiable"  instruments  upon  the  ground  that  the  lapse  of  a 
day  may  mean  the  expiry  of  the  period  within  which  to  give 
notice  of  dishonor;^  but  is  there  distinction  upon  any  other 
ground  ?  Must  there  not  always  be  damage  in  order  that  there 
may  be  estoppel?^ 

Although  in  many  jurisdictions  it  is  illegal  to  compound  a 

criminal  charge,  yet  it  must  be  admitted  that,  aside  from  that 

point, 

"the  arrest  and  detention  of  a  swindler  are  powerful  means  in  coercing 

restoration  of  property  he  has  unlawfully  obtained,  and  the  loss  of  these 

1  Merchants'  Bank  v.  Lucas  (1881),  3  B.  &  C.  428;  Mather  v.  Maidstone 
13  Ont.  520;  15  Ont.  App.  573;  18  S.  (1850),  18  C.  B.  273;  25  L.  J.  C.  P.  310; 
C.  Can.  704.  London  v.  Bank  of  Liverpool  (1890), 

2  13  Ont.  533.  1  Q.  B.  7;  65  L.  J.  Q.  B.  80;  Ryan  v. 
3 15  Ont.  App.  576.  Bank  of  Montreal  (1887),  14  Ont.  App. 
4 Id.  587.  560;  Irving  Bank  v.  Wetherald 
5(18%)  1  Q.  B.  11;  65  L.  J.  Q.  B.  84.  (1861),  34  Barb.  323;  (1867)  86  N.  Y. 

See  also  Smith  v.  Mercer  (1815),  1  335;    Merchants'  Bank    v.   National 

Taunt.  76;  Cocks  v.  Masterman  (1829),  Bank  (1869),  101  Mass.  281. 

9  B.   &  C.   905;    Clark   v.   Eckroyd  "^Salem    v.   Gloucester    (1820),    17 

(1886),   12   Ont.    App.  429;    Bank  of  Mass.  1;  Corser  v.  Paul  (1800),  41  N. 

United  States  v.  Bank   of  Georgia  H.  24;  Bank  v.  Wentzel  (1892),  151 

(1825),  23  U.  S.  333.  Pa.  St.  142;  24  Atl.  R.  1087;  Kuriger 

6 See  Wilkinson  v.  Johnson  (1824),  v.  Joest  (1899),  52  N.  E.  R.  764  (Ind.X 
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moans  in  conspquence  of  a  reliance   upon  the  declarations  of  another  es- 
tops tliat  otiier  from  tleiiyiii'^  the  trutli  of  tlie  ilechirations." ' 

And  so  it  is  thoui^ht  th:it  the  escape  of  the  swindler  is  a  suf- 
ficient change  of  position.-  But  the  following  is  worthy  of 
consideration: 

"  In  the  case  at  bar  it  is  the  merest  conjecture,  with  scarcely  a  possibil- 
ity to  su|)port  it,  tliat  the  defendant  or  tliose  from  whom  it  received  tlie 
i)ill  could  at  any  time  after  tlie  transmission  of  the  forei'j;n  1)111  of  ex- 
chanire  to  Haltim'ore  have  taken  any  etfectual  measures  either  for  arrest- 
ing; the  swindler  or  reclaiming  the  bill  bougiit  and  paid  for  upon  tlie  credit 
of  the  bill.  I'^stoppels  cannot  be  based  upon  mere  conjectures,  even  if  a 
proper  foumlation  is  laid  for  them  in  other  respects."'' 

In  (reneral  it  mav  be  said  that  there  must  have  been  some 
change  of  position;  and  ))erhaps  it  can  be  said  that  that  requi- 
site will  be  satislied  if  the  estoppel-asserter  has  "lost  a  fair 
chance  to  retrieve  his  position."* 

IV.    PUKCIIASER    FOR   YaLUE    TT'iTIIOUT    ISToTICE,    AND    FaLSAVERT. 

The  phrase  "purchaser  for  value  without  notice"  has  been 
used  in  two  connections.  In  one  of  these  it  may  be  said  to 
have  described  an  effective  legal  situation;  and  in  the  other, 
to  describe  a  person  merely  who  may  or  may  not  be  entitled 
to  succeed  in  his  litigation.  AVe  must  shortly  distinguish  th3se 
and  get  rid  of  the  former,  in  order  that  we  may  deal  clearly 
with  the  latter.     Observe  then  the  difference  between  — 

1.  The  defense  of  purchaser  for  value  without  notice,  when 
pleaded  to  a  bill  appealing  to  the  old  auxiliary  jurisdiction  of 
the  court  of  chancery ;  and 

2.  The  position  of  purchase  .for  value  without  notice,  whea 
it  arises  in  a  suit  in  which  relief  (not  discovery  merely)  is 
sought. 

The  now  useless  subtleties  which  belonged  to  the  former 
class  of  cases  have,  in  most  jurisdictions,  been  sent  to  limbo  by 
the  provisions  of  judicature  and  other  acts;  and  it  seems  to  the 
present  writer  that  the  learning  as  to  the  latter  class  ought  to 
be  merged  in,  for  it  forms  part  of,  the  law  of  estoppel.    It  may 

» Continental    Bank    v.    National  West  v.  First   Nat.    Bank   (1S91),   6 

Bank  (187:?),  50  N.  Y.  57C;  Bank  v.  Ohio  C.  C.   100;  Grabill  v.  Bearden 

Keene  (1865),  53  Me.  103.  (1895),  63  Mo.  App.  459. 

2  Third   Nat.   Bank    v.   Merchants  3  White  v.  Continental  Nat.  Bank 

(1894),  76  Hun,  475;  27  N.  Y.  Sunp.  (1876).  64  N.  Y.  322. 

1070;  Harlem   v.    Mercantile  (18'.)5),  *  .4»j?t',  p.  133. 
31  N.  Y.  Supp.  790.     But  see  Van 
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survive  for  a  time  because  of  its  association  with  the  legal  es- 
tate; but  that  is  an  unhealthy  conjunction,  from  which  longev- 
ity, lucidly,  cannot  be  expected.^ 

Auxiliary  Jurisdiction. —  A  defendant  at  law  often  found  it 
necessary,  for  the  proper  conduct  of  his  case,  to  obtain  discov- 
ery from  the  plaintiff.  As  (in  the  earlier  days)  the  practice  at 
law  made  no  provision  for  such  discovery,  the  defendant  was 
driven  to  the  court  of  chancery,  where  he  filed  his  bill  in  aid  of 
his  defense  at  law.  To  such  a  bill  the  plea  of  purchaser  for  value 
without  notice  was,  of  itself,  a  sufficient  defense.  The  court 
held  that  it  would  do  nothing  that  might  affect  the  prospects 
in  another  forum  of  a  man  who  was  a  purchaser  for  value  with- 
out notice.^  The  court  made  no  investigation  into  the  merits 
of  the  case  or  the  rights  of  the  parties.  It  was  not  called  upon, 
and  in  fact  held  that  it  had  no  jurisdiction,  to  do  so.  It  found 
its  defendant  in  a  complete  legal  situation  and  it  merely  left 
him  there. 

The  union  of  the  courts  has  abolished  this  auxiliary  jurisdic- 
tion of  the  chancery,  and  has  thus  ended  the  necessity  for  con- 
sidering purchaser  for  value  without  notice  from  that  point  of 
view. 

Concurrent  Jurisdiction. —  It  will  readily  be  seen  that  the 
courtof  chancery  could  not  maintain  the  attitude  just  referred 
to  when  it  was  asked  not  to  assist  in  the  conduct  of  a  suit  in 
another  forum,  but  itself  to  decide  the  dispute,  and  for  that  pur- 
pose to  adjudicate  upon  the  rights  of  the  litigants. 

For  example,  two  mortgagees  are  claiming  priority  over  one 
another.  No.  1  brings  ejectment  at  law  against  No.  2;  and 
No.  2,  in  aid  of  his  defense,  files  a  bill  against  No.  1  for  discov- 
ery. The  bill  will  be  dismissed  if  the  defendant  in  it  (No.  1) 
be  a  purchaser  for  value  without  notice.     Nothing  is  decided 

1  See  ch.  XVIII.  person,"  by  which  is  of  course  meant 

2  There  was  some  doubt  as  to  his  merits.  See  also  per  Lord  Cran- 
whether  the  plea  was  effectual  if  the  worth,  in  Colver  v.  Finch  (1856),  5 
plaintiff  had  the  legal  estate  and  the  H.  L.  C.  920;  26  L.  J.  Ch.  65.  If  the 
defendant  only  the  equitable.  In  plaintiff  had  not  the  legal  title  it 
tlie  fourteenth  edition  of  Sugden's  seems  to  have  been  '  immaterial 
Vendors  and  Purchasers  (vol.  II,  584  whether  or  not  the  defendant  had  it. 
et  seq.)  will  be  found  a  strong  argu-  Bowen  v.  Evans  (1844),  1  J.  &  L.  263, 
ment  in  favor  of  the  proposition  that  2G4;  Hunter  v.  Walters  (1870),  L.  R. 
equity  "regards  not  the  quality  of  11  Eq.  314;  41  L.  J.  Ch.  175. 

the  estate,  but  the  character  of  the 
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except  tliat  equity  will  not  ht'lp  Xo.  2's  dufeiise  ia  the  eject- 
ment suit.  But  if  No.  2's  bill  hail  sought  relief,  and  not  merely 
discovery — had  asserted  priority  and  prayed  for  foreclosure,  for 
example, —  the  court  would  have  had  to  pass  upon  the  merits  of 
the  case;  and  it  would  not  have  been  prevented  from  so  doing 
by  proof  that  the  defendant  was  a  purchaser  for  value  with- 
out notice.  The  fact  would  not  be  ignored.  It  would  be  taken 
into  account  and  given  its  proper  etfect  in  considering  the 
right  of  priority.     It  did  not  of  itself  oust  jurisdiction. • 

In  other  words,  it  was  not  and  is  not  a  com])leto  legal  situ- 
ation (as  when  discovery  merely  was  sought),  but  half  of  one 
only.  For  example,  a  second  purchaser  cannot  say  to  the  first: 
"I  purchased  without  notice  of  your  conveyance,  and  there- 
fore I  am  entitled  to  priority  over  you"  —  that  is  but  one-half 
of  a  legal  situation,  and  ma_y  be  called  the  subjective  half  as 
describing  the  mental  attitude  of  the  claimant.  To  succeed  he 
must  also  say  that  his  opponent  was  in  st)me  way  to  blame  for 
his  having  been  misled,  which  is  the  other,  or  objective,  half 
of  his  position. 

A  very  common  case  is  one  in  which  a  first  mortgagee  has 
intrusted  the  title-deeds  to  the  mortgagor;  and  the  mortgagor 
has  fraudulently  deposited  them  with  some  innocent  third  per- 
son as  security  for  a  loan.  In  such  case  the  depositee's  posi- 
tion is,  (1)  subjectively,  I  had  no  notice  of  your  claim;  and, 
(2)  objectively,  you  were  to  blame  for  that. 

Another  class  of  instances  is  that  in  which  the  owner  of  prop- 
erty stands  b}''  while  a  third  person  sells  it  to  an  innocent  pur- 
chaser; and  the  latter  says  (1)  I  had  no  notice  of  your  title, 
and  (2)  the  fault  was  yours. 

Estoppel. —  But  we  are  already  clearly  within  the  lines  of  es- 
toppel. The  latter  case  is  always  so  recognized,  and  the  former 
is  an  instance  of  estoppel  by  assisted  misrepresentation  ;2  for 

1  Some  of  the  cases  are:  Williams  ton,  L.  R,  4  Ch.  144;  38  L.  J.  Ch.  145; 

V.   Lambe   (1701),  3   Bro.   C.   C.  2G4;  Frazer  v.   Jones  (1848),  17  L.  J.  Cii. 

Collins   V.   Archer  (IS-IO),  1   R  &  M.  35:3;  Heath  v.  Crealock  (18TSX  L.  K, 

L'84;Phillips  V.  Piiillips(l«6l)4  DeG.,  10  Ch.  22;  44  L.  J.  Ch.  lo7;  Ind    v. 

F.  &  J.  20S;  34  L,  J.  Cli.  896;  Stack-  Emmerson  (1887).  33  Ch.  D.  323;  13 

house  V.  Countess  of  Jersey  (1801),  1  App.  Cas.  300;  56  L.  J.  Ch.  989;  Cave 

J.  &  H.  721;  30  L.  J.  Ch.  421;   Colyer  v.  Cave  (1880),  15  CIl  D.  G39;  49  L.  J 

V.  Fincli  (1854),  10  Bcav.  500;  5  H.  L.  Ch.  505. 
C.  905;  25  L  J.  Ch.  05;  Newton  v.  New-        ^i See  ch.  III. 
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when  the  mortgagee  handed  over  the  deeds  to  his  mortgagor 
he  did  that  which  made  credible  the  representation  of  the  mort- 
gagor (that  he,  the  mortgagor,  was  the  unincumbered  owner 
of  the  property),  and  he  (the  mortgagee)  is  estopped  by  the  as- 
sistance thus  rendered  to  that  misrepresentation. 

Observe  the  association  of  purchaser  for  value  without  notice 
with  estoppel:  There  are  two  factors  necessary  to  an  estoppel 
by  misrepresentation:  (1)  The  estoppel-asserter  must  (subject- 
ively) be  one  who  has  changed  his  position  upon  the  faith  of 
something,  and  (2)  (objectively)  that  something  must  be  the 
misrepresentation  or  assistance  to  misrepresentation  of  another 
person.  And  this  is  but  a  more  comprehensive,  and  therefore 
better,  way  of  saying  (1)  that  the  estoppel-asserter  must  (sub- 
jectively) be  a  purchaser  for  value  without  notice;  and  (2)  that 
(objectively)  the  estoppel-denier  must  be  responsible  for  the 
mishap.     A  word  as  to  each  of  these  two  points. 

The  first  is  probably  clear  enough.  A  "purchaser"  in  its 
wider  sense  includes,  of  course,  a  mortgagee,  a  lessee,  and  so  on. 
But  we  must  still  extend  its  signification  and  make  it  embrace 
"one  who  changes  his  position,"  even  if  the  change  be  nothing 
but  a  forbearance  to  act.  For,  as  we  have  abundantly  seen,  a 
man  may  be  estopped  if  under  certain  circumstances  he  has 
been  "  lulled  into  security  "  —  into  inactivity  —  by  the  estoppel- 
asserter.^ 

The  second  point  will  become  obvious  when  it  is  noticed  that 
purchaser  for  value  without  notice  never  arises  except  in  cases 
in  which  the  purchaser  says  that  he  has  been  misled  by  some- 
body's misrepresentation.  His  case  always  is,  "  I  bought  from 
a  man  who  pretended  to  be  the  owner;"  "the  person  with 
whom  I  dealt  appeared  to  be  entitled  to  bargain  with  me,"  etc. 
In  other  words,  misrepresentation  is  always  the  prime  factor 
in  the  "purchaser's"  position. 
And  so  it  is  in  estoppel. 

jSTote  next  that  the  misrepresentation  complained  of  in  such 
cases  is  not  that  of  the  estopjiel-denier,  but  of  some  third  person. 
For  example,  in  the  mortgage  case  (in  which  t!ie  mortgagee 
loaned  the  deeds  to  the  mortgagor,  who  fraudulently  deposited 
them  with  a  banker)  the  misrepresentation  is  that  of  the  mort- 
gagor, and  the  banker  wins  because  (in  the  older  phraseology) 

^Ante,  p.  133. 
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(I)  be  was  a  purcliaser  frjr  value  nitliout  notice,  and  (2)  the 
mortgagee  was  blamable;  ov  (in  the  language  of  estoppel) 
(1)  lie  had  changed  his  position  upon  the  faith  of  the  misrep- 
resentation of  the  mortgagor,  and  (2)  the  mortgagee  had  as- 
sisted the  misrepresentation  —  had  done  that  which  had  made 
it  credible. 

Le(/al  Estate. —  Purchaser  for  value  without  notice  is,  accord- 
ing to  the  present  state  of  the  law,  one-half  of  another  legal 
situation.  For  a  second  purchaser  may  say  not  only  (as  we  have 
seen)  "I  bought  the  property  relying  upon  a  misrepresentation 
of  ownership,  for  which  the  first  ])urchaser  was  resjionsible;" 
but  he  may  say  "I  bought  it  upon  a  misrepresentation  for 
which  the  first  purchaser  was  not  responsil)le;  nevertheless  I 
have  got  hold  of  the  legal  estate;  and  I  am  for  that  reason 
entitled  to  priority." 

This  subject  is  fully  dealt  with  in  another  chapter;*  and  all 
that  need  be  here  said  is  to  point  out  that  again  "purchaser  for 
value  without  notice"  is  but  one-half  of  the  legal  situation 
which  is  alleged;-  and  that  ])ending  the  disaj)pearance  of  that 
situation  (as  indicated  in  the  chapter  referred  to),  purchaser 
for  value  without  notice  must  continue  to  be  a  le^ral  factor, 
and  one  not  to  be  sapersetlcd  by  the  larger  phrase,  "one  who 
changes  his  position  upon  the  faith  of  a  misrepresentation." 

Summary. 
"We  now  see: 

(1)  That  purchaser  for  value  without  notice  is  not  of  itself  a 

legal  situation,  and  never   was,  except  when  pleaded  to  the 

auxiliary  jurisdiction  of  the  court  of  chancery.     It  is  one-half 

merely  of  a  legal  situation. 

1  Ch.  XVIII.  one-half  of  the  situation):  Per  Kay, 

2  It  is  again  the  subjective  half,  re-  L.  J.,  in  Powell  v.  London  (1893).  L. 
quiring  for  its  complement  the  pos-  R.  2  Ch.  564;  6"3  L.  J.  Ch.  795.  See  also 
session  of  the  legal  estate.  Or.  to  Pliillips  v.  Phillips  (ISGI),  4  De  G..  F. 
put  it  the  other  way,  "  P<eing  pur-  &  J.  *i08:  34  L.  J.  Cli.  89(5;  Cave  v. 
chasers  for  value  without  notice.  Cave  (18S0).  15  Cii.  D.  039;  49  L.  J.  Ch. 
they  cannot  succeed  unless  they  can  505;  Harpham  v.  Chacklock  (1881), 
make  out  that,  having  an  inferior  19  Ch.  D.  207;  Roots  v.  Williamson 
equity,  they  ha%'e  clotiied  it  with  (1888),  38  Ch.  D.  485;  57  L.  J.  Ch.  995; 
legal  estate"  (The  man  is  no  use  For.se  v.  Sovereign  (1887),  14  Ont. 
without  the  clothes;  nor  are  the  App.  482;  Uttenson  v.  Reuuie  (1S92), 
clothes  without  the  man.     Eacli  is  21  S.  C.  Can.  218. 
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(2)  It  was  only  effective  when  conjoined  with  {a)  legal  estate, 
or  {b)  misrepresentation. 

(3)  The  doctrine  of  legal  estate,  owing  its  existence  to  the 
former  defective  administration  of  justice  in  England,*  must 
needs  wither  and  die  now  that  the  defects  are  gone.  Purchaser 
for  value  may  be  allowed  to  live  meanwhile. 

(4)  But  no  longer;  for  the  alliance  between  the  purchaser  for 
value  and  misrepresentation  has  been  superseded  by  estoppel; 
and  his  identity  has  been  lost  in  the  larger  phrase,  "one  who 
changes  his  position  prejudicially  upon  the  faith  of  the  mis- 
representation"—that  is,  as  suggested  in  the  preface,  a  falsuvert. 

1  See  ch.  XVIIL 
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CONDITION  NO.  10. 

The  JEstoppcl-denier  Must  Have  Reasonahle  Ground  for  Antici- 
pat'iny  Some  Chauye  of  Fosition  Upon  the  Faith  of  the 
Representation. 

Distinction. 

The  previous  chapters  have  made  familiar  the  propositions  that 
estoppel  may  occur  (1)  because  of  some  personal  misrepresenta- 
tion, or  (2)  because  of  some  assistance  rendered  to  the  misrep- 
resentation of  another  person;  and  we  have  now  to  inquire  as 
to  the  character  of  the  relation  which  must  exist  between  the 
change  of  position  of  the  estoppel-asserter  on  the  one  hand,  and 
the  misrepresentation  or  the  assistance  of  the  estoppel-denier 
on  the  other. 

Manifestly  such  relation  will  have  one  of  two  aspects:  First, 
it  may  be  regarded  from  the  standpoint  of  the  estoppel-denier, 
and  for  him  the  rule  will  be  that  he  must  have  had  reasonable 
ground  for  anticipating  some  change  of  position  upon  the  faith 
of  the  misrepresentation.  And  secondly,  it  may  be  regarded 
from  the  slant! point  of  the  estopi)el-asserter,  for  whom  the  rule 
will  be  that  the  change  of  position  must  be  reasonably  conse- 
quent upon  the  misrepresentation  or  assistance. 

Conlining  ourselves  in  this  chapter  to  the  first  of  these  aspects, 
observe  that  there  are  two  sorts  of  cases  which  may  arise: 

1.  Inquiries  may  be  made  of  the  estoppel-denier,  but  the  pur- 
pose of  them  not  being  known  to  him  he  may  make  a  careless 
and  inaccurate  reply  —  he  had  no  reason  to  anticipate  action  of 
any  kind.     The  case  is  one  of  personal  misrepresentation. 

2.  The  estoppel-denier  observes  action  or  preparation  for 
action;  but  he  is  unaware  that  certain  facts  known  to  him  are 
unknown  to  the  actor,  and  he  is  silent  and  thus  misleading  — 
he  had  no  reason  for  assuming  that  the  action  was  because  of 
faith  in  his  passivity.  The  case  belongs  to  the  class  of  estoppel 
by  passive  assistance. 
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In  the  first  of  these  cases  the  estoppel-denier  is  aware  that  he 
has  made  a  misrepresentation,  but  he  has  no  reason  for  thinking 
that  it  is  to  be  followed  by  action.  In  the  second  he  is  aware 
of  intended  action,  and  by  his  silence  he  has  misled  the  actor, 
but  he  has  no  reason  for  believing  that  the  action  is  being  taken 
upon  the  faith  of  his  silence. 

1.  Personal  Miskepeesentation. 

Suppose  that  a  stranger  asks  me  as  to  the  ownership  of  a 
horse  that  I  am  riding,  and  I  tell  him  that  it  belongs  to  my 
brother.  Afterwards  the  stranger,  who  turns  out  to  be  a  bailiff, 
seizes  the  horse  under  an  execution  against  ray  brother,  and 
claims  that  I  am  estopped  from  denying  the  truth  of  my  asser- 
tion. 1  am  not  estopped.^  I  had  no  ground  for  anticipating 
any  change  of  position.  Had  I  known  that  the  stranger  had 
a  purpose  in  making  his  inquir}-^,  ray  answer  might  have  been 
ditferent. 

"Certainly  no  one  can  be  estopped  by  a  deceptive  answer  to  a  question 
wliicli  he  may  rightly  deem  impertinent  and  propounded  by  a  meddling 
intruder."  2 

And  so  it  was  held'  that 

"a  bank  which  received  a  letter  from  another  bank  asking  in  regard  to 
the  character  and  financial  standing  of  a  certain  person,  without  any  inti- 
mation as  to  tiie  making  of  a  loan,  is  not  estopped  as  against  a  loan  subse- 
quently made  by  tlie  inquiring  bank  to  claim  a  chattel-mortgage  lien  on 
the  man's  property." 

It  will  be  seen  that  the  inquiring  bank's  object  might  as  well 
have  been  with  a  view  to  collecting  a  debt  as  of  making  a  loan. 
The  answering  bank  had  no  reason  for  anticipating  a  change 
of  position. 

For  a  similar  reason,  if  the  maker  of  a  note  is  asked  if  it  is 
all  right  and  he  says  it  is,  he  will  not  necessarily  be  estopped 
from  denying  liabilit3\  It  may  be  that  the  inquirer,  after  the 
conversation  and  upon  the  faith  of,  bought  the  note;  but  for 

1  Allum  V.  Perry  (1878),  68  Me.  232;  44  S.  W.  R.  10;  Nicols  v.  Peck  (1898), 
Tillotson  V.  Mitchell  (1881),  111  111.  70  Conn.  439;  39  Atl.  R.  803;  Shields 
518;  Fountain  v.  Whelpley  (1885),  77  v.  McClure  (1898),  75  Mo.  App.  631. 
Me.  132.  3  First  Nat.  Bank  v.  Marshall  (1895), 

2  Per  Metcalf.  J.,  in  Pierce  v.  An-  108  Mich.  114;  65  N.  W.  R.  604.  Com- 
drews  (1850),  60  Mass.  6.  And  see  pare  Swift  v.  Winterbotham  (1873), 
New  Brunswick  v.  Conybeare  (1802),  L.  R.  8  Q.  B.  244;  43  L.  J.  Q.  B.  110: 
9  H.  L.  C.  726:  31  L.  J.  Ch.  297;  Florida  L.  R.  9  Q.  B.  301 ;  43  L.  J.  Q.  B.  56,  in 
V.  Hope  (1898),  18  Tex.  Civ.  App.  161;  which  usage  had  some  effect 
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nil  the  maker  knew  the  question  might  have  been  one  of  idle 
curiosity.^ 

This  doctrine  may  easily  be  carried  to  excess.     For  example, 

the  statement  that 

"  merely  liol.linK  out  a  person  as  asent  does  not  estop  the  alleged  principal 
from  denviiiL'such  person's  authority  to  contract  in  Ins  behalf,  unless  tne 
renres..ntatioiis  were  n.ade  un.ler  su.-li  circumstances  that  the  principal 
should  have  expected  tliat  tl.;;y  would  be  relied  upon  in  good  faith,  to  the 
injury  of  an  innocent  party," - 

can  be  agreed  to  only  if  qualified  by  saying  that  most  usually 
when  one  holds  out  another  as  his  agent  he  ought  to  assume 
that  he  will  be  taken  seriously,  and  as  intending  to  produce  a 
real  im])ressi()n  which  may  be  acted  upon  by  the  person  to 
whom  the  representation  is  made.  And  so  where  a  person  who 
was  about  to  purchase  some  property  wrote  to  another  asking 
the  amount  of  his  claim  against  it  and  was  told  8^0,  the  court 

said : ' 

"But  the  transaction  itself  was  sufficient  to  advise  libelant  that  the  let- 
ter was  not  a  'mere  busybody  '  intiuiry.  Here  was  a  business  linn  in  a 
near-bv  city  writin-;  a  letter  which  upon  its  face  is  apparently  about  a  busi- 
ness niatter.  Is  tiie  court  to  assume  tliat  business  men  write,  or  that  busi- 
ness men  receive,  such  inquiring,-  letters  as  a  niatt^M-  of  mere  curiosity 
wifiout  a  desire  to  use,  or  a  reasonable  expectation  that  u«e  ^vill  be  made 
of  the  respons.'  as  a  basis  for  action  in  business  matters?  Libelant,  wlule 
not  required  to  respond,  did  respond." 

Considerations  such  as  those  amply  justify  the  dictum  of  Lord 
Cranworth  (upon  which  the  condition  in  hand  is  modeled): 

"I  think  it  is  not  necessary  that  the  party  making  the  representation 
should  know  that  it  was  false;  no  fraud  need  have  been  intended  at  the 
time  But  if  the  party  has  unwittingly  misled  another,  you  must  add  that 
he  has  misled  anotiier  under  such  circumstances  that  he  had  reasonable 
ground  for  supposing  that  the  person  whom  he  was  misleading  was  to  act 
upon  what  he  was  saying."'* 

This  is  but  put  in  another  form  when  Baron  Tarke  said: 

"If  whatever  a  man's  real  meaning  may  be,  he  so  cnducts  himself  that 
a  reasonable  man  would  take  the  representation  to  be  true,  and  believe 


1  Andrews  v.  Lyons  (1803).  11  Allen 
(Mass.).  3-19;  Ehrler  y.  Braun  (1887). 
2i  111.  App.  391;  120  III.  503:  12  N. 
E.  R  99U;  Smith  v.  Roach  (1894),  59 
Mo.  App.  115.  It  would  be  otherwise 
if  the  maker  knew  that  the  inquirer 
contemi)latod  purchasing:  Freeny  v. 
Hall  (1891),  93  Ga.  70(5:  21  S.  E.  R 
1()3;  or  if  he  knew  that  the  inquirer 
was  the  holder,  and  the  inquirer  was 
"lulled  to  rest"  or  inactivity  by  the 
answer.  See  Plumer  v.  Lord  (ISGI, 
91  Mass.  455),  in  which  there  had 
been  representations  as  to  the  exist- 


ence of  a  partnership  before  credit 
given,  and  with  no  intent  to  procure 
it  —  no  estoppel.  See  also  cases  in 
ch.  XI,  under  subtitle  "Lulled  into 
Security." 

2 Clarke  v.  Dillman  (1896).  108  Mich. 
625;  66  N.  W.  R  570. 

'Mississippi  v.  Ottumwa  Belle 
(1897),  78  Fed.  R  643. 

4  Jorden  v.  Money  (1854),  5  H.  L,  C. 
212;  33  L.  J.  Ch.  80").  And  see  West 
y.  Jones  (1851).  1  Sim.  N.  S.  205;  20 
L.  J.  Ch.  362;  Mangles  v.  Dixon  (1852), 
3  IL  L.  C.  702;  Manufacturers'  Bank 
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tlint  it  was  nipant  that  he  should  act  upon  it,  and  did  act  upon  it  as  true, 
the  party  making  the  representation  would  be  equally  precluded  from  con- 
testing its  truth."  1 

To  the  same  effect  an  American  case  has  it,  that 

"if  the  circumstances  are  such  that  a  reasoiial)le  man  under  the  circum- 
stances would  anticipate  that  it  was  to  be  acted  upon,  that  will  be  suf- 
liLient."2 

Horn  V.  CoJe^  is  an  important  case  upon  the  subject  in  hand 
because  of  the  valuable  judgment  of  Perley,  C.  J.,  which  it 
contains,  whatever  one  may  think  of  the  justness  of  the  con- 
clusion arrived  at.  The  owner  of  certain  goods  represented  to 
Cole  that  they  w^ere  the  property  of  A.;  he  did  so  in  order  to 
avoid  their  attachment  by  his  own  creditors,  of  whom  Cole  was 
not  one;  thereupon  Cole  sued  A.  (who  hai)pened  to  be  his 
debtor),  and  attached  the  goods;  the  owner  of  the  goods  was 
not  aware  that  Cole  was  a  creditor  of  A.,  and  had  no  intention 
of  misleading  Cole  —  it  was  his  own  creditors  that  he  was  con- 
triving to  deceive.  Held,  that  the  owner  was  estopped,  for 
"whatever  the  motive  may  be,  if  one  so  acts  or  speaks  that  the  natural 
consequence  of  his  words  or  conduct  will  be  to  influence,"  etc. 

The  case  is  out  of  harmony  with  those  already  referred  to. 
The  deflection  is  probably  due  to  the  too  sweeping  assumption 
that  all  natural  consequences  are  to  be  debited  to  any  one  who 
makes  a  misrepresentation,  whether  the  person  deceived  had  or 
had  not  reasonable  ground  for  believing  that  the  representation 
was  intended  to  produce  action  upon  his  part.  The  circum- 
stances of  the  case  (for  which  see  the  report)  make  it  perfectly 
clear  that  the  misrepresentation  was  made  by  the  owner  of  the 
goods,  not  for  the  purpose  of  producing  action  by  A.'s  creditors, 
but  in  order  to  insure  inaction  upon  the  part  of  his  own;  and 
that  Cole,  to  whom  the  misrepresentation  was  made,  had  no 

V.  Hazard  (1864),  30  N.  Y.  226;  Wal-  W.  R.  791;  VVestbrooke  v.  Gurdereau 

lerich  v.  Smith  (ly'Ji!),  97  Iowa,  308;  (1893),  3  Tex.  Civ.  App.  406;  22  S.  W. 

66  N.  W.   R.  184;   Moore  v.  Spiegel  R.  59;  Kiersky  v.  Nichols  (1895),  29 

(1887),  143  Mass.  413;  9  N.  E.  R.  827.  S.   W.  R.   71    (Tex.);    Daugherty  v. 

iFreeman  v.  Cooke  (1848),  2  Ex.  Yates  (1896),  13  Tex.  Civ.  App.  646;  35 

654;  18  L.  J.  Ex.  114.     To  the  same  S.  W.  R.  937;  Sessions  v.  Rice  (1886), 

effect:   Preston    v.    Mann  (1856),  25  70  Iowa,  30G;  30  N.  W.  R.  735. 
Conn.  128,  129.     And  see  the  third        2  Two  Rivers  Co.  v.  Day  (1899),  102 

proposition  in  Carr  v.  London  (1875),  Wis.  328;  78  N.  W.  R.  442.     And  see 

L.  R.  10  C.  P.  316;  41  L.  J.  C.  P.  109.  Kingsman  v.  Graham  (1881),  51  Wis. 

Consult  Bigelow  on  Estoppel  (5th  ed.),  232;  8  N.  W.  R.  181 ;  Tracy  v.  Lincoln 

pp.   028,   629.   and    the    cases  there  (18S7).  145  Mass.  357;  14  N.  E.  R.  122. 
cited;  and  the  later  cases  of  Ford  v.        3(18G8J  51  N.  H.  297. 
Fellows  (1889),  34  Mo.  App.  030;  8  S. 
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reason  to  suppose  that  there  was  an}'  intention  that  he  should 
act  upon  it. 

Zuchtman  v.  Roherts^  errs  in  contrary  fashion.  A  vendor 
(by  hire  and  sale  agreement)  gave  to  the  purchaser  a  receipted 
bill  for  the  goods,  which  was  exhibited  to  a  sub-j^urchaser  as 
evidence  of  ownership;  and  it  was  held  that  the  original  vendor 
was  not  estopped,  because  there  was  no  design  to  mislead  and 
no  intention  that  anybody  should  act  upon  the  failh  of  the 
document.  The  point  that ''a  reasonable  man  under  the  cir- 
cumstances would  anticipate  that  it  was  to  be  acted  upon"  was 
overlooked. 

Mr.  Markhjs  View. —  There  is  some  curious  confusion  with 
reference  to  this  subject  in  j\[arkby's  Elements  of  Law:^ 

'•It  has  been  said  to  be  the  law  in  Enp;larul  tliat  wliorever  A.  so  con- 
ducts himself  t(j\vards  B.  tiiat  B.  may  reasoiial)ly  iiiftT  the  existence  of  an 
intention  on  the  part  of  A.  to  do  something,  the  legal  result  is  the  same  as 
if  that  intention  existed,  wliether  it  really  exists  or  not.  And  tliese  cases 
are  always  put  as  cases  of  estoppel;  that  is,  the  intention  to  do  this  thing 
IS  assumed  to  exist,  whether  it  exists  or  not.  It  would  be  much  simpler  to 
attribute  the  legal  result  to  the  act  without  any  reference  to  the  intention 
of  consequences,  but  no  one  has  ever  thouglit  of  this,  .so  wedded  are  we  to 
the  view  that  the  legal  result  of  an  act  must  depend  on  the  mental  condi- 
tion of  the  doer  of  it  as  regards  tliese  consequences." 

The  most  obvious  comments  upon  this  passage  are: 

1.  The  view  that  "the  legal  result  is  the  same"  (namely,  es- 
toppel) whether  the  intention  really  exists,  or  from  the  estop- 
pel-denier's  conduct  it  may  reasonably  be  inferred  to  exist, 
cannot  fairly  be  translated  into,  "  that  is,  the  intention  to  do 
this  thing  is  assumed  to  exist  whether  it  exists  or  not." 

2.  Nor  can  such  translation  be  debited  to  estoppel;  which 
indeed  is  constantly  pointing  out  its  inaccuracy,  and  insisting 
that  the  reason  for  attributing  legal  consequences  to  the  con- 
duct in  question  is  precisely  not  because  intention  existed,  or  is 
assumed  to  exist,  but  because  the  estoppel-denier  is  estopped 
from  denying  that  it  did  exist —  having  misled  another  person 
into  the  belief  of  a  certain  state  of  facts,  he  is  precluded  from 
denying  their  existence.' 

3.  The  proposed  alternative  is  "to  attribute  the  legal  result 
to  the  act  without  any  reference  to  the  intention  of  conse- 
quences." But  the  only  "act"  which  is  attended  by  legal  re- 
sults is  the  conduct  from  which  "B.  may  reasonably  infer  the 

>  (1871)  109  Mass.  53.  And  see  cases        2  4th  ed.,  tj  233. 
cited  with  this  one  in  ch.  XXI.  ^y^e  ante,  ch.  L 
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existence  of  an  intention  (of  consequences)  on  the  part  of  A." 
The  "act"  th(!refore  is  insepat'able  from  "the  intention  of  con- 
sequences," and  can  only  be  s})oken  of  with  reference  to  it. 

4:.  Mr.  Markby  replies  to  himself  (although  somewhat  defect- 
ively), when,  after  referring  to  an  example,  he  says:  ^ 

"Such  cases  niiglit  seem  to  suggest  that  tlie  reference  of  an  act  to  tlie 
mental  attitude  of  th-^  doer  of  it  in  relation  to  tlie  consequences  is  but  a 
pretense  after  all.  This,  however,  would  be  an  erroneous  conclusion.  If 
an  act  produced  a  legal  result  merely  because  a  particular  person  did  it, 
and  not  at  all  because  of  the  mental  attitude  of  that  person  as  regards  the 
consequences  when  he  did  it,  then  the  existence  of  circumstances  affect- 
ing that  attitude  would  have  no  elFect." 

Intention  or  Negligence. —  It  is  frequently  said  that 

"tliere  must  generally  be  some  intended  deception  .  ,  ,  or  such  negli- 
gence   .     .     .     as  to  amount  to  constructive  fraud." 2 

But  the  w^ord  "  fraud  "  is  here,  as  very  frequently  elsewhere,' 
used  in  wholly  artiticial  fashion,  and  as  a  cloak  merely  to  the 
lack  of  clearness  of  perception;  for  in  some  of  the  instances  in 
which  it  occurs,  as  well  as  in  many  of  those  already  referred 
to  in  this  chapter,  there  was  not  the  slightest  tinge  of  bad 
faith.  Those  in  which  real  fraud  is  put  forward  as  the  ground 
of  decision  are,  for  the  most  part,  cases  of  passively  assisted 
misrepresentation,  in  which,  as  we  have  seen,  fraud  is  a  neces- 
sary ingredient  in  the  misrepresentation,  although  sometimes 
upon  that  account  thought  to  be  an  essential  requisite  of  es- 
toppel.* 

2.  Assisted  Misrepresentation  (Passive). 

In  this  class  of  cases  the  estoppel-denier  observes  action  or 
preparation  for  action,  but  he  is  unaware  that  certain  fact:^ 
known  to  him  are  unknown  to  the  actor,  and  he  is  silent  and 
so  misleading.  In  such  case  there  is  no  estoppel  because  he 
had  no  reason  for  assuming  that  the  action  is  being  taken  upon 
the  faith  of  his  passivity. 

This  subject  has  already  been  sufficiently  treated.'  It  is  there- 

1  Elements  of  Law,  g  238.  Birch  v.  Steppler  (1888),  11  Colo.  400; 

2 Brant  v.  Virginia  (1S7G),  93  17.  S.  Griffith  v.  Brown  (1888),  76  Cal.  260; 

335.  And  see  Evans  v.  Bicknell  (1801),  Montgomery  v.  Keppel  (1888),  75  Cal. 

6  Ves.  100.  commented  on  in  North-  128;  Sullivan  v.  Cull)y  (1896),  18  C.  C. 

ern  Counties  v.  Whipp  (1884),  26  Ch.  A.  193;  71  Fed.  R.  460;  Am.  &  Eng. 

D.  489;  53  L.  J.  Cli.  620;  Patterson  v.  Ency.  (2d  ed.),  vol.  11,  p.  432. 

Hitchcock  (1877),  3  Colo.  533;  Hardy  3See  ch.  XVHI,  sub-title  "Nothing 

V.    Chesapeake    (1879),   51    Md.    562;  but  Fraud.'*  and  ch.  XIX. 

Griffith  V.  Wright  (1882),  6  Colo.  248;  *  See  ante,  ch.  VHL 

Greene  v.  Smith  (1884),  57  Vt.  268;  ^Ante,  p.  133. 
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fore  iinnoccssary  here  to  do  more  than  to  remind  readers  that 
there  is  no  duty  to  be  active  and  comnuinicative  unless  "  I  per- 
ceive his  mistake; "  ^  and  that  I  cannot  be  said  to  "  perceive  his 
mistake"  unless  I  have  some  reasonable  ground  for  assuming 
that  he  is  ignorant  of  his  situation  —  that  is,  unless  I  "have 
reasonable  ground  for  anticipating  some  change  of  position 
upon  the  faith  of  "  my  silence." 

3.  Assisted  Misrepresentation  (Active). 

There  is  a  third  class  of  cases,  namely,  of  those  in  which  there 
is  estoppel  because  of  some  active  assistance  rendered  to  the 
misrepresentation.  In  such  cases  the  estoppel-denier  is  usually 
quite  as  innocent  as  the  estoppel-asserter;  he  has  been  guilty 
of  no  misrepresentation;  he  was  unaware  probably  that  it  was 
being  made;  and  he  was  ignorant  of  any  action  being  taken  in 
derojratioc  of  his  own  rights. 

For  example,  a  mortgagee  permits  the  mortgagor  to  have 
possession  of  the  title-deeds;  and  the  mortgagor,  in  fraud  of 
the  mortgagee,  deposits  them  with  a  banker  as  security  for  a 
loan.  Here  the  mortgagee  knows  nothing  of  either  misrepre- 
sentation or  action  upon  the  faith  of  it,  and  yet  he  is  sometimes 
estopped. 

Such  cases  must  be  dealt  with  from  the  standpoint  of  the 
estoppel-asserter,  and  will  thus  fall  to  be  treated  of  in  the  next 
succeeding  chapter.  If  we  cannot  say  in  such  cases  that  the 
estoppel-denier  must  have  had  reasonable  ground  for  anticipat- 
ing a  change  of  position  upon  the  faith  of  the  misrepresenta- 
tion (he  in  fact  not  intending  any  misrepresentation  at  all),  we 
can  nevertheless  require  for  estoppel  that  the  change  of  posi- 
tion of  the  estoppel-asserter  must  have  been  reasonably  conse- 
quent upon  the  assistance  which  has  been  rendered  by  the 
ostoppel-denier. 

Summary. 

Conclusions  from  the  foregoing  are  as  follows: 
1.  "  Ko  one  can  be  estopped  by  a  deceptive  answer  to  a  ques- 
tion which  he  may  rightly  deem  impertinent."     He  must  have 
had  reasonable  ground  for  supposing  that  the  person  whom  he 

lAntc,  p.  89. 
11 
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was  misleading  was  going  to  act  upon  what  he  was  saying;  that 
is  to  sav,  reasonable  ground  for  anticipating  some  change  of 
position.     This  is  a  rule  for  personal  misrepresentation. 

2.  In  cases  of  estoppel  by  passive  assistance  there  is  no  duty 
to  speak  unless  "I  perceive  his  mistake;"  that  is  to  say,  unless 
1  have  reasonable  ground  for  anticipating  some  change  of  posi- 
tion upon  the  faith  of  my  silence. 

3.  The  requisite  under  consideration  is  not  applicable  to  cases 
of  esto))pel  by  active  assistance.  A  rule  for  them  will  be  found 
in  the  succeeding  chapter. 


CHAPTER  XIII. 

CONDITION  NO.  II. 

TJie  Change  of  Position  Must  he  lieasonahhj  Consequent  JJi)0)i 
the  Misrepresentution  or  the  Assistance. 

We  have  seen  that,  in  order  to  effect  an  estoppel,  the  estop- 
pel-asserter  must  have  changed  his  position  upon  the  faith  of 
the  misrepresentation.  We  have  also  seen  that  in  two  classes 
of  cases  the  estoppel-denier  must  have  had  reasonable  ground 
for  anticipating  that  soine  change  of  position  would  take  place. 
But  suppose  that  the  change  which  ensues  is  not  only  not  that 
expected,  but  that  which  could  not  reasonabl}'  have  been  antici- 
pated. For  example,  a  railway  company  inadvertently  and 
untruly  informs  an  expectant  consignee  that  his  goods  have 
arrived,  and  he,  instead  of  acting  upon  that  notice  by  send- 
ing for  them  as  the  company  intended,  acts  upon  it  by  mak- 
ing a  sale  of  them;  would  the  railway  company  be  estopped 
by  such  a  change  of  position?  Or  supposing  that  a  ware- 
houseman, believing  that  he  bad  in  store  certain  goods,  de- 
mands pa3'ment  of  rent  for  them  from  a  person  who  did  not 
own  them;  and  that  such  person,  instead  of  paying  the  rent 
as  the  warehouseman  intended^  purchases  the  goods  from  the 
real  owner;  is  the  warehouseman  estopped  by  such  change  of 
position?' 

The  Barry  v.  Croskey  Kules. 

In  ISGl,  TVood,  V.  C,  said  that  the  regulating  principles 
Avere  as  follows:- 

"First.  Every  man  must  be  hold  responsible  for  the  consequences  of  a 
false  representation  made  by  hiin  to  another,  upon  which  that  other  acts, 
and  so  acting  is  injured  or  damnified. 

1  Mr.   Bigelow's  language    is    too  cii-cumstances  in   Moore  v.   Spiegel 

general.     He  says  (on  Estoppel.  5th  (1887).  143  Mass.  413;  9  N.  E.  R  827, 

ed.,  p.  (539):  "And  it  matters  not,  if  would  form  a  fair  test  of  the  state- 

tlie  party  acting  upon  the  represen-  ment. 

tation  was  justified  in  so  doing,  how  -Barry  v.  Croskey  (18G1),  2  J.  &  H. 

he  has  changed  his  position."'     The  1;  31  L.  J.  Ch.  121. 
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"Secondly.  Ever}'  man  must  be  lieM  responsible  for  the  consequences 
of  a  false  representation  made  by  him  to  anotlier,  ujKjn  which  a  third  2)er- 
son  acts,  and  so  acting  is  injured  or  damnified  —  provided  it  appear  that 
such  false  representation  was  made  with  tiie  intent  that  it  should  l>e  acted 
upon  by  such  third  pi>rson  in  the  manner  that  occasions  the  injury  or  losa. 

"Thirdly.  But  to  bring  it  witliin  the  [)rinciple,  the  injury.  I  apprehend, 
must  be  the  immediate  and  not  tiie  remote  consequence  of  the  represen- 
tation thus  made." 

This  language  was  quoted  by  Lord  Cairns  in  1S73  •  with  the 
remark  that  the  principles 

"appear  to  me  to  be  consistent  with  what  is  stated  by  all  the  authorities 
that  might  be  referred  to." 

It  Avas  also  quoted  with  approval  by  Lord  Esher  in  1890.^ 
According  to  Barry  v.  Croskeij,  then,  the  law  is  as  follows: 

1.  Where  the  misrepresentation  is  made  directly  to  the  es- 
toppel-asserter,  it  is  immaterial  whether  the  change  of  position 
was  or  wixs  not  that  which  w^as  intended ;  provided  that  it  be 
the  immediate  and  not  the  remote  consequence  of  the  misrep- 
resentation. 

2.  But  where  the  misrepresentation  is  made  indirectly  to  the 
estoppel-asserter,  then  the  change  of  position  must  be  not  only 
the  immediate  and  not  the  remote  consequence  of  the  misrep- 
resentation, but  it  must  also  be  that  which  was  intended  by 
the  person  who  made  the  misrepresentation. 

In  other  words,  if  the  misrepresentation  be  made  directly, 
there  will  be  estoppel,  whether  the  action  was  that  which  was 
intended  or  not;  but  if  the  misrepresentation  be  made  indirectly 
(made  to  some  one  else  but  passed  on),  then  the  action  must  be 
that  which  was  intended. 

The  Carr  v.  London  Rules. 

The  text-writers  almost  unanimously  omit  reference  to  the 
Barry  v.  CrosJcey  rules.  They  all  quote  the  better  known  and 
more  frequently  cited  rules  formulated  by  Brett,  L.  J.,  in  Carr 
V.  London^  which  are  as  follows: 

1.  "One  such  proposition  is,  if  a  man  by  his  words  or  conduct  wilfully 
endeavors  to  cause  another  to  believe  in  a  certain  state  of  things  which  the 
Jirst  knows  to  be  false;  and  if  the  second  believes  in  such  a  state  of  things, 
and  acts  upon  his  belief,  he  who  knowingly  made  the  false  statement  is 
estopped  from  averring  afterwards  that  such  a  state  of  things  did  not  in 
fact  exist. 

1  Peek  V.  Gurney  (1873),  L.  R.  6  a  3(1^75)  L.  R.  10  C.  P.  316;  44  h.  J. 
L.  413;  43  L.  J.  Ch.  19.  C.  P.  109. 

2  Andrews  v.  Mockford  (1896),  1  Q. 
B.  378;  65  L.  J.  Q.  R  302. 
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2.  "  Anotlier  roc'ognizf?d  proposition  seems  to  be  that  if  a  man,  either  in 
express  terms  or  by  conduet,  makes  a  representation  to  another  of  the 
existence  of  a  certam  state  of  facts,  wliicli  lie  iutcndx  to  be  acted  upon  in  a 
certain  tcai/,  and  if  it  be  acted  upon  in  tluit  icaij  in  tlie  belief  of  tiie  exist- 
ence of  such  a  state  of  facts,  to  the  damac^e  of  liim  wlio  so  believes  and 
acts,  the  first  is  estojjped  from  denying  the  existence  of  sucli  a  state  of 
facts. 

3.  "And  another  proposition  is  that  if  a  man,  whatever  his  real  mean- 
in;;  may  be,  so  conducts  liiniseif  tliat  a  reasonable  man  would  take  his 
conduct  to  mean  a  certain  representation  of  facts,  anil  tliat  it  was  a  true 
representation,  and  tliat  tlie  latter  was  intended  to  act  upon  it  in  a  partic- 
ular wail,  and  lie  with  sucii  belief  does  act  in  that  icay  to  his  damage,  the 
first  is  estopped  from  denying  that  the  facts  were  as  represented." 

It  will  be  observed  that  these  Oarr  v.  London  rules  were 
formulated  in  1875.  The  Barry  v.  Gronkey  rules  had  been 
enunciated  fourteen  3'ears  earlier  (in  18G1);  and  twenty-one 
years  later  (in  IbOG)  they  were  approved  by  the  same  judge 
who  formulated  the  Carr  v.  Lonrlon  rules.  Lord  Cairns  too, 
as  we  have  noted,  in  that  last  named  3'ear  said  that  the  Barry 
V.  Crosl'ey  rules  were  "consistent  with  what  is  stated  by  all  the 
authorities." 

The  Rules  Compared. 

A  comparison,  however,  of  these  rules  shows  that  they  pro- 
ceed upon  widely  different  principles.  The  Barry  v.  Croskey 
set  distinguish  between  cases  of  direct  and  indirect  misrepre- 
sentation, and  assert  that  where  the  misrepresentation  is  direct 
there  will  be  estoppel,  whether  the  action  taken  is  that  intended 
or  not;  but  that  where  it  is  indirect  the  action  must  be  that 
which  was  intended.  In  the  Carr  v.  London  propositions  there 
is  no  trace  of  this  distinction.  The  second  of  them  indeed  does 
leave  room  for  ihe  introduction  of  the  idea,  but  that  it  is  not 
there  is  shown  by  the  application  made  of  it  to  the  case  under 
consideration,  and  by  comparison  of  it  with  the  third  rule. 

The  distinction  made  b}'  the  Carr  v.  London  rules  is  one  of 
wholly  dissimilar  sort,  namely,  between  cases  in  which  the 
estoppel-denier  "  wilfully "  represents  that  which  he  "knows 
to  be  false"  (Rule  1),  and  those  in  which  there  is  no  moral 
culpability  (Rules  2  and  3).  Where  there  is  wilful  misrepresen- 
tation (Rule  1)  there  will  be  estoppel,  whether  the  action  taken 
is  that  intended  or  not;  but  where  the  misrepresentation  is 
honest  (Rules  2  and  3)  the  action  must  be  that  which  was  in- 
tended, or  at  all  events  that  which  to  a  reasonable  man  would 
seem  to  have  been  intended.  In  the  Barry  v.  Croskey  rules 
there  is  no  trace  of  such  a  distinction. 
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ISTow  it  is  quite  apparent  that  these  two  sets  of  rules  cannot 
subsist  together.  For  if  we  apply  them  to  a  case  (of  frequent 
sort)  in  which  there  is  a  direct  and  honest  misrepresentation, 
but  no  intention  or  seeming  intention  to  produce  the  particular 
action  which  ensued,  then,  according  to  the  Barry  v.  Croske// 
rules,  there  would  be  estoppel;  but  according  to  the  Carr  v. 
London  rules  there  would  not.  And  contrariwise,  if  we  as- 
sume a  case  in  which  the  misrepresentation  i^  indirect  and  dis- 
honest, and  the  action  not  that  intended,  then  according  to 
Barry  v.  Croskey  there  would  be  no  estoppel,  but  according  to 
Carr  v.  London  there  would. 

Classification  I^ecessary. 

A  review  of  the  cases  will  show  that  neither  set  of  rules  has 
been  consistently  acted  upon;  and  this  further,  that  they  are 
not,  in  their  form,  even  adapted  to  a  large  number  of  the  cases 
to  which  they  have  been  applied.  The  confusion  has  arisen 
from  an  insufficient  classification  of  the  subject.  It  has  been 
assumed  that  in  all  cases  of  estoppel  by  misrepresentation  the 
estoppel-denier  must  have  communicated  with  the  estoppel- 
asserter,  either  directly  or  indirectly,  and  in  so  doing  must  have 
been  either  honest  or  dishonest.  But  this  is  not  true,  for  in  the 
largest  class  of  cases  the  misrepresentation  is  not  made  by  the 
estoppel-denier  at  all,  and  therefore  neither  directly  nor  indi- 
rectly, neither  honestly  nor  dishonestly. 

The  class  of  cases  just  referred  to  is  that  spoken  of  in  this 
work  as  that  of  actively-assisted  misrepresentation.  It  em- 
braces those  multitudinous  instances  in  which  the  misrepresen- 
tation has  been  made  by  some  third  person  who  has  through 
some  action  or  inaction  of  the  estoppel-denier  been  enabled  to 
make  his  misrepresentation  credible.  For  example,  a  mortga- 
gee hands  the  title-deeds  to  the  mortgagor,  who,  in  fraud  of  the 
mortgagee,  deposits  them  as  security  for  a  loan.  In  this  case 
the  misrepresentation  is  that  of  the  mortgagor  in  asserting  that 
he  was  the  unincumbered  owner  of  the  land;  and  the  depositee 
can  obtain  priority  only  if  it  be  held  that  the  mortgagee,  by 
having  parted  with  the  deeds  (by  having  assisted  the  misrepre- 
sentation), is  estopped  from  asserting  his  title.  In  other  words, 
if  the  depositee's  action  was  reasonably  consequent  upon  the 
assistance  rendered  by  the  mortgagee  to  the  misrepresentation 
of  the  mortgagor. 
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In  such  cases,  as  will  be  seen,  there  is  no  misrepresentation, 
either  direct  or  indirect,  either  honest  or  dishonest,  so  far  as 
the  estojipel-denier  is  concerned.  Neither  of  the  two  sets  of 
rules  contemplates  such  a  case;  and  yet  the  class  to  which  it  be- 
longs is  of  much  greater  importance  than  the  simple  cases  of  per- 
sonal misrepresentation,  for  which  alone  they  are  possible. 

Personal  Misrepresentation. 

And  it  may  therefore  be  that  for  such  cases  one  set  or  other 
of  the  rules  is  valid.  To  ascertain  this,  and  also  to  evolve,  if 
possible,  some  principle  for  the  cases  not  provided  for  (those 
of  activeh'-assistcd  misrepresentation),  let  us  review  a  few  of 
the  cases,  commencing  with  the  two  which  contain  the  rules 
under  discussion. 

Barry  v.  CrosTceij}  In  this  case  a  company  by  misrepresen- 
tation persuaded  the  Stock  Exchange  to  quote  its  shares  and 
to  fix  a  settling  day.  The  directors,  preparing  for  such  action, 
"cornered"  the  shares;  and  made  various  contracts  for  future 
purchases  which  they  knew  the  vendors  would  be  unable,  be- 
cause of  the  "corner,"  to  carry  out.  One  of  the  vendors  sued 
the  company  for  his  losses,  alleging  that  but  for  its  misrepre- 
sentation to  the  Stock  Exchange  the  settling  day  could  not  have 
been  fixed;  and  that  his  contracts  (which  were  dependent  upon 
the  fixing  of  a  day)  could  not  therefore  have  been  enforced. 

Here  it  will  be  observed  the  misrepresentation  was  by  the 
company  to  the  Stock  Exchange,  and  only  indirectly  to  the 
plaintiff;  and  the  company  was  held  not  to  be  responsible  to 
him  upon  the  ground  that  the  misrepresentation  was  not  made 
with  the  intent  (by  the  company)  that  it  should  be  acted  upon 
in  the  manner  in  which  the  plaintiff  had  acted  upon  it.  The 
company's  purpose  (as  distinguished  from  that  of  the  directors) 
"was  that  tliey  might  be  a  company  of  sufficient  repute  to  have  tlieir 
shares  "quote J,"  as  it  is  called,  on  the  Stock  Exchange,  and  there  bouglit 
and  sold  and  dealt  with;  and  not  tiiat  time  bargains,  such  as  have  been 
entered  into  by  the  plaintiff  in  this  case,  should  be  made  for  their  benefit — 
still  less  that  such  bargains  should  be  enforced  by  a  given  day  to  the  in- 
jury of  the  parties  who  have  entered  into  them." 

The  misrepresentation  was  indirect;  it  had  not  been  acted 
upon  by  the  plaintiff  in  the  manner  intended  by  the  company; 
the  company,  therefore,  was  not  estopped. 

1(1861;  2  J.  &  H.  28;  31  L.  J.  Ch.  121. 
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Were  we  to  apply  the  principles  of  Carr  v.  London  to  this 
case  we  should  have  to  arrive  at  a  conclusion  contrary  to  that 
of  the  court.  We  should  have  to  say  that  the  company  would 
have  been  estopped;  for  the  misrepresentation  was  dishonest, 
and  in  such  case,  according  to  that  authority,  it  is  immaterial 
that  the  action  was  not  that  intended. 

Carr  v.  London}     A  railway  company  by  mistake  sent  to 

plaintiff  an  advice  note  indicating  the  arrival  of  certain  goods 

for  him.     Upon  the  faith  of  this  advice  note  the  plaintiff  sold 

the  goods.     ILeld,  that  the  company  was  not  estopped  from 

showing  that  the  goods  had  never  reached  their  hands.    Brett, 

L.  J.,  said : 

"It  cannot,  as  it  seems  to  us,  be  truly  affirmed  that  the  defendants  in- 
tended any  representation  of  theirs  to  be  acted  upon  by  the  plaintiff  m  the 
iray  of  reselling  the  goods.  .  .  .  The  only  intention  on  the  part  of  the 
defendants  which  can  be  properly  inferred  from  the  sending  of  an  advice 
note  is  that  the  consignee  should  send  for  the  goods." 

In  this  case  the  representation  is  made  honestly;  and  there 
is  no  estoppel  because  it  was  not  acted  upon  in  "the  particular 
way  "  intended.  But  under  the  Barry  v.  Croskey  rules  there 
would  have  been  estoppel;  for,  the  misrepresentation  being  di- 
rect, the  character  of  the  action  taken  is  immaterial. 

The  Rules  Criticised. 

Here  then  we  have  two  cases,  both  of  them  decided,  as  one 
would  think,  properly;  and  yet  the  rule  upon  which  each  pro- 
ceeded would  reverse  the  decision  in  the  other  case.  This 
rather  suggests  that  both  the  rules  must  be  defective. 

Barry  v.  Croskey.  A  priori  it  is  not  easy  to  see  Avhy  the 
nature  of  the  change  of  position  of  the  estoppel-asserter  (that 
intended  or  not  intended)  should  be  dependent  upon  whether 
the  misrepresentation  was  made  to  him  directly  by  the  estoppel- 
denier,  or  made  to  someone  else  with  the  intention  that  it 
should  be  passed  on  to  him.^  In  both  cases  the  misrepresen- 
tation is  the  same;  in  both  it  is  made  by  the  person  held  re- 
sponsible for  it;  and  in  both  it  is  acted  upon  by  the  person  whom 
the  estoppel-denier  intended  should  act  upon  it.  In  both  cases 
then  there  should  be  estoppel  if  (may  we  not  add?)  the  change 

1(1875)  L.  R.  10  C.  P.  17;  41  L.  J.  on  he  cannot  (for  that  reason)  com- 
C.  P.  109.  plain.     See  ch.  X. 

^  If  it  is  not  intended  to  be  passed 
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of  position  is  reasonably  consequent  upon  the  action  of  the 
esto|)pel-cl6nier. 

Carr  v.  Lo?idon.  The  other  proposition,  that  the  character 
of  the  change  should  be  dependent  upon  whether  the  misrep- 
resentation was  honest  or  dishonest,  is  not  more  reasonable. 
It  asserts  that  if  the  misrepresentation  be  honest  there  is  es- 
toppel only  where  it  is  acted  upon  in  the  manner  intended 
(or  in  the  manner  which  a  reasonable  man  might  assume  was 
intended);  but  that  if  it  is  dishonest  there  is  estoppel  anyway. 

As  a  moral  and  ])unitive  rule  this  may  be  unobjectionable; 
but  apart  from  that  view  is  it  reasonable  that  a  man  is  to  be 
held  responsible  for  everythirig  done  upon  the  faith  of  his  mis- 
representation (even  if  dishonest),  no  matter  how  remote  orex- 
traordinar}'  or  inconsequent  the  act  may  be? —  for  example,  for 
that  which  followed  upon  the  misrej)resentation  in  Barry  v. 
Croskey.  There  must  be  some  limit  even  in  cases  of  dishonest 
misrepresentation;  and  if  so,  must  it  not  be  to  those  actions 
which  are  reasomihly  consequet^t  upon  the  misrepresentation?^ 

Again,  in  the  case  of  honest  misrepresentation,  supposing 
it  to  be  true  (Rule  3)  that  there  will  be  estoppel  where  the  ac- 
tion is  that  which  "a  reasonable  man  would  take"  it  was  that 
intended,  is  this  not  another  way  of  saying  that  the  action  must 
have  been  reasonahly  con.^equeiit  upon  the  misrepresentation? 

For  both  honest  and  dishonest  representation  then  may  we 
not  say,  in  cases  of  personal  misrepresentation,  that  the  change 
of  position  must  be  reasonably  consequent  upon  the  misrepre- 
sentation ? 

Assisted  Misrepresentation  (Passive). 

To  aflRrm,  in  cases  of  standing-by,  that  the  change  of  posi- 
tion must  be  reasonably  consequent  upon  the  passivity,  is  but 

^In  Bedford  v.  Bagshaw  (1859),  4  from  the  misrepresentation,  but  this: 

H.  &  N.  548;  29  L.  J.  Ex.  59,  Baron  that  if  the  representation  be  acted 

Bramwell  said:  "  But  it  is  not  a  bad  upon,  then  there  is  liability  for  the 

rule    that  a   person    who   makes   a  remotest  consequence  of  that  action, 

fraudulent  representation   which  is  Possibly    this    distinction    was    not 

intended  to  be  generally  circulated  present  to  the  mind  of  Wood,  V.  C, 

shall  be  liable  to  any  person  injured  wiien  he  said  of  the  dictum:  "That 

by  acting  upon  it,  however  remote  may  be  sound  doctrine  in  measuring 

the  consequences  may  be."    Observe  the  limits  of  moral  responsibilit.v." 

that  the  learned  Baron  does  not  say  Harry  v.  Croskey  (1861),  2  J.  &  U.  lU; 

however  remote  the  action  may  be  31  L.  J.  Ch.  121. 
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insisting  upon  one  of  the  data  of  the  case.  For  the  case  is  that 
the  true  owner  stood  by  and  witnessed  a  disposition  by  another 
person  of  his  interest  in  the  property  to  one  who  purchased 
upon  the  faith  of  the  misrepresentation  of  ownership.  In  a 
preceding  chapter^  we  saw  that  in  such  a  case  there  is  estop- 
pel where  (1)  the  estoppel-denier  was  aware  of  his  own  rights; 
(2)  the  estoppel-asserter  was  unaware  of  these  rights,  and  (3)  the 
estoppel-denier  had  reasonable  ground  for  assuming  the  exist- 
ence of  such  ignorance.  Where  these  facts  co-exist  the  estop- 
pel-denier has  "  reasonable  ground  for  anticipating  some  change 
of  position,"  and  the  particular  change  plainly  is  "  reasonably 
consequent  upon  the  assistance"  rendered  by  the  silence  of  the 
estoppel-denier,  for  it  was  the  change  which  he  anticipated. 

Assisted  Misrepresentation  (Active). 

As  has  already  been  suggested,  neither  of  the  two  sets  of 
rules  (above  quoted)  is  adapted  to  cases  of  actively-assisted  mis- 
representation, for  in  these  it  is  impossible  to  make  the  distinc- 
tion between  direct  and  indirect,  honest  and  dishonest,  misrep- 
resentation. The  question  in  such  cases  involves  primarily  the 
conduct,  not  of  the  person  making  the  misrepresentation  at  all, 
but  of  a  third  person  —  the  person  rendering  the  assistance  — 
who  sometimes  has  no  cognizance  of  the  misrepresentation. 

Kecurring  to  the  case  of  the  deeds  handed  over  by  the  mort- 
gagee to  the  mortgagor,  and  the  mortgagor  pledging  them,  it 
Avill  at  once  be  seen  that  we  cannot  determine  the  question  of 
the  mortgagee's  estoppel  (1)  by  considering  the  moral  quality 
of  the  misrepresentation  (for  the  misrepresentation  was  that  of 
the  mortgagor) ;  nor  (2)  by  asking  whether  the  depositee  would, 
as  "a  reasonable  man,"  have  taken  it  that  the  mortgagee  in- 
tended him  to  advance  money  upon  the  deeds(for  the  depositee 
knew  nothing  of  any  mortgagee,  and  indulged,  therefore,  and 
could  indulge,  no  speculations  as  to  his  intentions).^     Conceiv- 

1  Ante,  ch.  VIII.  posed  that  he  intended  that  the  con- 

2  A  partner  who  has  retired  is  es-  tinuing  partners  shouUl  pledge  his 
topped  from  denying  that  he  is  a  credit  in  fraud  of  him.  See  per 
party  to  a  contract  made  with  a  cus-  Parke,  B.,  in  Freeman  v.  Cooke  (1848), 
toraer  in  the  partnership  name  un-  2  Ex.  664:  18  L.  J.  Ex.  114.  See  also 
less  the  customer  has  notice  of  his  Hoig  v.  Gordon  (1870),  17  Gr.  599. 
retirement;   yet  it  cannot   be  sup- 
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ably,  the  good  or  bad  faith  of  the  mortgagee  might  be  a  factor 
in  the  problem,  but  we  shall  presently  see  that  that  also  is 
sometimes  immaterial.^ 

That  there  must  be  some  relation  between  the  act  of  the 
estoppel-denier  and  the  change  of  position  of  the  estoppel- 
asserter  is  evident;  and  as  it  is  quite  impossible  to  apply  either 
of  the  orthodox  sets  of  rules,  it  is  here  submitted  that  the  chansre 
must  be  reasonably  consequent  upon  the  assistance  rendered  to 
the  misrepresentation. 

Ari'LICATION    TO    THE    CaSES. 

Applying  retrospectively  this  suggested  rule  to  th-e  two  prin- 
cipal cases,  we  find  it  sulKcient  for  them.  In  Barry  v.  Croa- 
ker/the  action  taken  was  held  not  to  work  an  estoppel,  because 
it  was  not  the  action  contemplated;  but  it  was  clearly  also 
that  not  reasonably  consequent  upon  the  misrepresentation. 
And  the  validity  of  the  competing  rules  may  be  tested  by  ask- 
ing: Whether,  if  the  action  had  been  reasonably  consecpient 
but  not  that  intended,  there  should  not  have  been  estoppel? 
The  rule  suffices  also  for  Carr  v.  London,  because  if  sending 
for  goods  and  not  selling  them  was  that  which  was  intended, 
it  was  also  that  which  was  reasonably  consequent  upon  the 
misrepresentation.     We  pass  on  to  a  few  other  cases: 

Seton  V.  Lafone-  Wharfingers  who  (mistakenly)  believed 
that  they  had  on  hand  certain  goods,  wrote  to  the  plaintiffs  who 
they  (mistakenly)  thought  owned  them,  intimating  that  the 
goods  were  on  hand  and  demanding  rent.  On  the  faith  of  this 
demand  the  plaintiffs  bought  the  goods  from  the  real  owner. 
Held,  that  the  wharfingers  were  estopped  from  denying  that 
they  had  the  goods. 

This  is  a  case  of  direct  and  honest  misrepresentation.  Ac- 
cording to  Barry  v.  Croskey,  therefore,  the  wharfingers  will  be 
estopped,  although  the  misrepresentation  was  not  acted  upon 
in  the  manner  intended ;  but  according  to  Carr  v.  London  there 
will  be  no  estoppel,  for  although  the  misrepresentation  was 
honest  it  was  not  acted  u])on  in  the  manner  intended,  nor 
jirobably  as  "a  reasonable  man  would  have  taken  it,"  that  he 
was  intended  to  act  upon  it. 

1  Ch.  XIX.  2(1887)  18  Q.  B.  D.  139;  19  Q.  B.  D.  6S;  56  L.  J.  Q.  B.  415. 
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Compare  this  case  with  Carr  v.  London,  in  which  it  was  said 
that  the  railway  company  was  not  estopped  by  sending  inad- 
vertently an  advice-note  of  the  arrival  of  goods,  although  the 
supposed  consignee  acted  upon  the  note  by  selling  them,  be- 
cause such  action  was  not  that  intended  by  the  railway  com- 
pany—  the  intention  was  "that  the  consignee  should  send  for 
them,  not  that  he  should  sell  them."  In  both  these  cases  the 
misrepresentation  was  direct  and  honest,  and  in  neither  was 
the  act  done  that  which  was  intended.  How  comes  it  then 
that  in  the  one  there  was  estoppel  and  in  the  other  not? 

The  result  can  be  justified  only  by  attending  to  a  feature  of 
the  Seton  v.  Lafone  case,  which  in  the  decision  of  it  was  over- 
looked, namelv,  that  the  wharfingers  had  issued  warrants  for 
the  goods  which  were  held  by  the  person  from  whom  the 
plaintiffs  purchased.  Now  suppose  that  the  wharfingers  had 
not  demanded  the  rent  at  all,  had  had  no  communication  of 
any  sort  with  the  plaintiffs,  and  that  the  plaintiffs  upon  the 
faith  of  the  warrants  alone  had  purchased  the  goods,  the  wharf- 
ingers would  still  be  estopped  from  denying  their  custody  of 
the  goods.^  AVe  may  say  then  that  the  letter  demanding  rent 
had  nothing  to  do  with  the  true  ratio  decidendi;  and  that  the 
true  ground  of  decision  is  that  the  wharfingers  having  issued 
warrants  for  the  goods,  and  the  purchase  of  the  goods  being  a 
reasonable  consequence  of  such  warrants,  the  wharfingers  are 
estopped. 

Carr  v.  London  was  right  then,  because  making  a  sale  of 
goods  is  not  reasonably  consequent  upon  the  reception  of  an 
advice-note  from  a  railway  company  announcing  their  arrival  — 
the  only  reasonable  consequence  is  that  he  should  send  for 
them.  And  Seton  v.  Lafone  is  right  because  the  purchase  of 
goods  is  reasonably  consequent  upon  the  existence  of  warrants 
for  them  in  the  hands  of  a  person  claiming  to  own  them.  The 
judgment  in  this  latter  case  indeed  may  be  cited  against  the 
Carr  v.  London  rule  as  to  the  necessity  for  the  action  being 
that  intended — although  that  is  now  probably  unimportant. 
Lord  Esher  said  that  it 

"was  reasonable  as  a  matter  of  business  for  the  plaintiff  to  do  what  he 
did  as  a  result  of  his  belief  in  the  defendant's  statement."^    "I  do  not  think 

1  Coventry  v.  G.  E.  Ky.  Co.  (1883),  2The  present  writer  does  not  here 
11  Q.  B,  D.  776;  52  L.  J.  Q.  B.  C94.  affirm  that  the  plaintiff's  act  was 
And  see  ch.  XXIII.  reasonably  consequent  upon  the  mis- 
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it  is  npcessary  that  the  person  making  the  statoment  should  have  intenfk-d 
tlie  person  to  whom  be  made  the  statement  to  act  iu  any  particular  way 
upon  it."i 

Coventry  v.  G.  E.  By.  Co}  A  railway  compan}^  by  mistake, 
accepted  a  delivery  order  in  respect  of  goods  which  it  had  not 
received;  the  i)laintin'  advanced  money  upon  it  and  the  com- 
pany was  estopped.  This  case  is  somewhat  similar  to  the  Carr 
V.  London  case,  in  which  an  advice-note  was  sent  by  a  rail- 
way company  in  respect  of  goods  which  it  had  not  received. 
It  will  be  remembered  that  in  this  latter  case  the  railway  com- 
pany was  not  estopped.  Now.  however,  in  the  Coventry  case 
the  defendant  is  estopped. 

The  reason  sometimes  given  is  that  in  the  Coventry  case 
there  was  negligence,  and  in  the  Carr  case  no  negligence  ;3  but 
in  that  respect  the  cases  are  identical.  The  distinction  really 
lies  elsewhere,  as,  from  what  has  just  been  said,  will  readily  be 
seen.  In  the  Coventry  case  "  there  was  some  evidence  of  a 
custom  to  sell  or  pledge  goods  upon  the  faith  of  a  document  of 
this  kind."  That  is  to  say,  the  railway  company  was  aware 
when  accepting  the  delivery  order  that  the  acceptance  might 
be  used  as  evidence  of  the  truth  of  the  representation  that  they 
held  certain  goods  on  account  of  the  person  offering  them  for 
sale.  (It  is  the  case  of  the  wharllnger's  warrants  over  again.) 
The  action  of  the  purchaser  therefore  was  reasonably  conse- 
quent upon  the  misrepresentation  of  the  railway  company  (it 
could  not  be  said  that  the  com[)any  intended  any  action  to  be 
taken),  and  it  was  therefore  estopped. 

WaJilvon  V.  S/ojjer.*  A  mortgagor  upon  pretended  excuse 
obtained  from  the  mortgagee  possession  of  the  deeds;  the  mort- 
gagee neglected  to  get  them  back  again,  and  the  mortgagor 

representation.     Wliat  is  suggested  that  he  was  "intended  to  act  upon 

is  that  reasonable  consequence  was  it  in  a  particular  way." 

thought  to  be  sufficient  for  the  dec-  i  (ISbT)  19  Q.  B.  D.  72;  56  L.  J.  Q.  B. 

laration  of  an  estoppel  in  a  case  (of  417. 

direct  and  honest  misrepresentation)  ''2(188;3)  11  Q.  B.  D.  776;  52  L.  J.  Q. 

in  which   it  was   impossible  to  say  B.  094. 

that  the  act  was  intended  by  the  es-  3  Everest   &  Strode   on   Estoppel, 

toppel-denier.    The  case  is  thus  made  p.  335.  note. 

use  of  to  assist  the  writer's  formula,  HlSoi)  1  Dr.  193.    See  also  Kettle- 

and  not  because  he  is  of  opinion  that  well  v.  Watson  (lSS2i,  21  Ch.  D.  685; 

(in   cases  of  direct    misrepresenta-  51  L.  J.  Ch.  281:  26  Ch.  D.  501;  52  L. 

tion)  tiiere  is  any  real  distinction  be-  J.  Cli.  818,  and  other  cases  in  chapter 

tween  it  and  that  other  phrase  tli.it  XIX. 

''a  reasonable  man  would  take  it" 
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fraudulently  deposited  them  with  a  third  party  as  security  for  a 
loan.  Here  the  first  mortgagee  is  estopped  because  (the  other 
conditions  being  present)  the  action  of  the  second  mortgagee 
is  reasonably  consequent  upon  the  assistance  given  to  the  mis- 
representation. It  would  be  impossible  to  say  that  the  action 
taken  by  the  second  mortgagee  was  that  which  he,  "a  reason- 
able man,  would  take  it "  was  intended  by  the  first  mortgagee, 
for  the  second  knew  nothing  of  any  first,  and  could  not  possibly, 
therefore,  have  speculated  as  to  his  intention. 

Smith  V.  Grouette}  The  real  owner  of  a  business  permits  it 
to  be  so  carried  on  that  another  person  appears  to  be  the  pro- 
prietor of  it;  and  he  is  estopped  from  asserting  his  ownership 
as  against  persons  dealing  with  this  ostensible  owner,  for  their 
action  is  reasonably  consequent  upon  the  appearance  of  owner- 
ship. Here  again  it  would  be  impossible  to  say  that  the  action 
of  persons  dealing  with  the  ostensible  proprietor  was  that  which 
they  (as  reasonable  men)  would  take  it  was  intended  by  the 
real  owner;  for  again  they  knew  nothing  of  any  owner  other 
than  the  ostensible  one.  At  the  furthest  such  a  person  might 
have  reasoned  thus:  If  the  ostensible  owner  of  this  business  is 
not  the  real  owner  (and  I  have  no  reason  to  suspect  anything 
of  the  sort),  then  I,  as  a  reasonable  man,  may  take  it  that  the 
real  owner,  whoever  he  may  be,  intends  that  I  should  sell  to 
this  ostensible  owner  as  though  he  were  the  real  owner,  and 
if  I  do  so  the  real  owner  will  be  estopped  from  asserting  his 
ownership."     Needless  to  say  no  such  process  takes  place. 

Pkoximate  Cause. 

This  chapter  to  be  complete  should  deal  with  the  phrase 
"  proximate  cause  "  and  the  cases  in  which  it  is  employed.  It 
has  been  thought,  however,  to  be  more  advisable  to  treat  of 
that  subject  in  the  chapter  on  "Estoppel  by  Negligence," ^  for 
it  is  in  connection  with  "  the  negligent  actor  omission,"  rather 
than  with  the  misrepresentation,  that  the  phrase  has  been 

1(1885)  2  Man.   314;    Vineberg  v.  L.  J.  Bk.  29;  Hovvland  v.  Woodruff 

Anderson  (1890),  6  Man.  355.    And  see  (1875),  60  N.  Y.  73;   Rogers  v.  Robin- 

Dunlop  V.  Lambert  (1838).  6  CI.  &  F.  son  (1895),  104  Mich.  329;  02  N.  W.  R. 

600;  Ramazatti  v.  Bo  wring  (1860),  7  402. 
C.  B.  N.  S.  851;  29  L.  J.  C.  P.  30;  Ex        '-iSee  ch,  IX. 
parte  Dixon  (1876),  4  Ch.  D.  133;  46 
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usually  employed.  It  will  be  profitable,  however,  quoting 
from  the  law  of  torts,  between  which  and  estoppel  there  is 
much  analogy,  to  say  that  changes  of  position  which  are  "rea- 
sonably consequent"  are  those 

"  which  a  person  of  averapre  competence  and  knowledge,  being  in  the  like 
case  with  the  person  whose  conduct  is  complained  of,  and  having  the  like 
opi)ortuiiities  of  oltservation,  iiiiglit  be  expected  to  foresee  as  likely  to  fol- 
low upon  such  conduct.  Tliis  isonly  where  the  particular  conspquence  is 
not  known  to  have  been  intended  or  foreseen  by  the  actor.  If  proof  of 
that  be  forthcoining.  whether  tlie  consequence  was  "indirect  "  or  not  does 
not  matter.  Tliat  which  a  man  actually  foresees  is  to  him  at  all  events 
natural  and  probable."' 

Or  as  put  in  the  United  States: 

"The  injury  must  be  the  natural  and  probable  consequence  of  the  ne;,'li- 
gence  —  sucli  a  consequence  as  under  tlie  surroumling  circumstances  of 
the  case  miglit  and  ouglit  to  have  been  foreseen  by  the  wrong-doer  as 
likely  to  flow  from  his  act."  - 

"Whatever  the  motive  maybe,  if  one  so  acts  or  speaks  that  the  natural 
consequence  of  his  words  and  conduct  will  be  to  influence  another  to 
change  his  condition,  he  is  legally  chargeable  with  an  intent,  a  wilful  de- 
sign, to  induce  the  other  to  believe  him,  and  to  act  upon  tiiat  belief,  if  such 
proves  to  be  the  actual  result."  ^ 

Summary. 

From  what  has  been  said  it  may  be  afRrmed  that: 

1.  The  Barry  v.  CrosJcey  and  Car^r  v.  London  rules  are  in- 
compatible the  one  with  the  other. 

2.  The  requisite  as  to  the  character  of  the  change  of  position 
should  not  in  any  way  be  affected  by  the  directness  or  indirect- 
ness of  the  misrepresentation,  as  held  in  Barry  v.  Croskey. 

3.  Nor  by  its  honesty  or  dishonesty,  as  affirmed  in  Carr  v. 
London. 

4.  Neither  set  of  rules  is  applicable  to  the  large  number  of 
cases  classed  under  actively-assisted  misrepresentation;  for  in 
these  the  estoppel-denier  makes  no  representation  either  direct 
or  indirect,  either  honest  or  dishonest. 

5.  In  the  preceding  chapter  we  saw  that  for  cases  of  per- 
sonal misrepresentation,  and  passively-assisted  misrepresenta- 
tion, a  condition  of  estoppel  is  that  "the  estoppel-denier  must 
have  reasonable  ground  for  anticipating  some  change  of  posi- 
tion upon  the  faith  of  the  representation." 

6.  In  the  present  chapter  we  have  seen  that  in  cases  of  per- 

1  Pollock  on  Torts,  28.  spreston  v.  Mann  (185G),  25  Conn. 

•-Robb  V.  Pennsylvania  (IS'^S).  186     128. 
Pa.  St.  450;  40  Atl.  li.  9Gi). 
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sonal  misrepresentation  the  change  of  position  must  have  been 
that  "  reasonably  consequent  upon  the  misrepresentation." 

7.  In  cases  of  assisted  misrepresentation  by  passivity  the 
rule  is  ex  necessitate  rei  that  the  change  must  have  been  rea- 
sonably consequent  upon  the  assistance  rendered  to  the  mis- 
representation. 

8.  And  in  cases  of  actively-assisted  misrepresentation  the 
same  rule  must  apply. 

9.  The  rule  therefore  for  all  classes  of  cases  is  that  "the 
change  of  position  must  be  reasonably  consequent  upon  the 
misrepresentation  or  assistance." 

10.  If  the  "particular  consequence"  has  been  "intended  or 
foreseen  by  the  "  estoppel-denier,  that  "  is  to  him  at  all  events 
natural  and  probable." 


CHAPTER  XIY. 

THE  LICKBARROW  v.  MASON,  AND  HALIFAX  v.  WHEELWRIGHT 

RULES. 

Tlie  Liclclarroiv  v.  Mason  Rule. 

There  are  few  rules  which  have  been  so  frequently  quoted 
and  so  widely  applied  as  that  formulated  by  Ashhurst,  J.,  in 
1787,  in  the  case  of  Llckharroto  v.  Mamn:^ 

"  We  may  lay  it  down  as  a  broad  general  principle  that  whenever  one 
of  two  iniujcent  persons  must  sutler  by  tlie  acts  of  a  tliird,  he  who  enables 
such  third  person  to  occasion  the  loss  must  sustain  it." 

Those  who  have  read  the  preceding  pages,  more  particularly 
chapter  IV,  will  at  once  see  that  the  rule  is  intended  to  apply 
to  the  class  of  cases  which  the  author  has  styled  "Estoppel  by 
Assisted  Misrepresentation."  These  are  cases  in  which  the 
misrepresentation  is  not  that  of  the  estoppel-denier  but  that 
of  some  third  person,  and  in  which  estoppel  is  declared  because 
of  some  assistance  rendered  by  the  estoppel-denier  —  some- 
thino-  bv  him  said,  done  or  furnished  which  has  made  the  mis- 
representation  credible.  The  language  of  the  rule,  "enables 
such  third  person  to  occasion  the  loss,"  or,  as  it  is  sometimes 
put,  "gave  the  aggressor  the  means  of  doing  the  wrong,"  ^ 
may  be  taken  to  express  this  idea  of  assistance  given  to  the 
misrepresentation  of  some  other  person. 

We  find  nothing,  however,  in  the  rule  (explicitly  at  least) 
with  reference  to  various  conditions  which  we  have  seen  to 

12  T.  R.  63;  1  H.  Bl.  357;  6  East.  (1874),  61  N.  Y.  Ill:  Friedlander  v. 

21.     The  case  was  preceded  in  prin-  Texas  (1888).  130  U.  S.  42");  9  S.  C.  R 

ciple  by  Fitzherbert  V.  Mather  (1785),  570;   Bangor  v.   Robinson  (1892).  52 

1  T.  R.   12.     For  references  to  the  Fed.  R  520;  Miller  v.  Parker  (1893). 

rule  see,  in   addition   to  the  cases  155  Piu  St.  208;  26  Atl.  R.  303:  Timp 

referred  to  throughout  this  chapter:  son  v.  Allen  (IS9(}),  149  N.  Y.  513;  41 

Taylerv.GreatEastern(1859).  28L.  J.  N.  E.  R  171;  Robb  v.  Pennsylvania 

Ch.  289;  Gordon  v.  James  (1885).  30  (1898),  186  Pa.  St.  456;  40  Atl.  R  969. 

Ch.  D.  258;  Henderson   v.  Williams  The   rule  is  to  be  found  in  the  Cali- 

('.895),  1  Q.  B.  529;  64  L.  J.  Q.  B.  308;  fornia  Civil  Code,  sec.  3543. 

Dows  V.  Greene  (1862),  24  N.  Y.  645;  -  Pennsylvania     R    Co. "s    Appeal 

Trustees  of  Union  College  v.  Wheeler  (1878),  8G  Pa.  St.  102. 
12 
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be  essentially  requisite  in  estoppel  —  that  there  must  have  been 
a  change  of  position  on  the  part  of  the  estoppel-asserter;  that 
such  change  must  have  been  reasonabl}'  consequent  upon  the 
misrepresentation;  that  the  misrej)resentation  must  have  been 
as  to  some  matter  of  fact;  that  the  fact  must  have  been  a  ma- 
terial one;  that  the  assistance  rendered  must  have  been  in 
breach  of  duty,  etc.  But  most  of  these  are  suilicientW  implied 
by  the  language  of  the  rule.  That  there  has  been  a  "loss" 
implies  that  there  was  a  prejudicial  change  of  position;  and 
that  the  third  person  was  enabled  "to  occasion  the  loss"  im- 
plies that  the  assistance  rendered  was  material  and  that  the 
loss  was  consequent  upon  it.  We  find,  indeed,  nothing  about 
the  misrepresentation  being  one  of  fact  as  contradistinguished 
from  intention,  nor  about  breach  of  duty;  but  the  rule  is  to 
be  taken  as  a  short  statement  of  "a  broad  general  principle," 
and  may  well  be  excused  for  omitting  that  which  may  have 
been  deemed  to  be  obvious.  It  must  be  remembered,  too,  that 
it  was  formulated  in  1787,  or  just  fifty  years  before  the  case  to 
which,  more  to  than  any  other,  we  are  indebted  for  the  con- 
scious introduction  of  the  modern  law  of  estoppel  by  misrep- 
resentation.^ 

The  rule  then  appears  to  be  but  a  short  and  pregnant  state- 
ment of  the  essential  principles  of  estoppel  by  assisted  misrep- 
resentation. But  this  has  been  stoutly  denied.  Two  assertions 
have  been  made  with  reference  to  it:  (1)  That  it  is  a  rule  quite 
disparate  from  and  independent  of  the  law  of  estoppel;^  and 
(2)  that  either  it  is  "  not  to  be  understood  at  all  in  its  gener- 
ality "  or  else  that  it  "cannot  be  supported."' 

I.  That  the  Rule  is  Disparate  from  Estoppel. 

Lack  of  sufficient  classification  has  produced  the  impression 
that  for  estoppel  the  misrepresentation  complained  of  must 
have  been  that  of  the  estoppel-denier  himself.    It  is  overlooked 

1  Pickard  v.  Sears  (1837),  6  A.  &  K  'Per  Lord  Field  in  Bank  of  Eng- 
469.  land   \.  Vagliano  (1891),  A.  C.  169; 

2  London  v.  Wentworth  (1880),  5  60  L.  J.  Q.  B.  177.  And  see  per  Lord 
Ex.  D.  96;  49  L.  J.  Q.  B.  657.  And  Coleridge  in  Arnold  v.  Cheque  Bank 
see  Swan  v.  N.  B.  A.  11859),  7  C.  B.  (1876),  1  C.  P.  D.  587;  45  L.  J.  C.  P. 
N.  S.  446;  30  L.  J.  C.  P.  113.  565. 
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that  much  more  frequently  estoppel  arises  because  of  the  mis- 
representation of  some  third  person,  which  has  been  assisted 
(usually  unwittingly)  by  the  estoppel-denier;  and  when  cases 
of  that  sort  do  occur,  other  principles  than  those  of  estoppel 
are  ai)plied  to  them.     Look  at  some  of  them; 

Priorities. —  A  legal  mortgagee  hands  the  title-deeds  to  the 
mortgagor,  who  (using  them  as  evidence  of  his  assertion  of 
unincumbered  ownership)  deposits  them  with  a  banker  as  se- 
curity for  advances;  and  the  legal  mortgagee  is  postponed  to 
the  banker.  Justice  indicated  the  result,  but  in  the  absence 
of  estoppel  by  assisted  misrepresentation  the  principle  assigned, 
or  rather  the  rule  formulated,  was  that  "  the  possession  of  the 
deeds  gives  the  better  equity."  ^  A  better  ground  —  one  fol- 
lowing the  lines  of  estoppel,  but  still  not  acknowledging  its 
presence  —  was  afterwards  (1S8J:)  put  forward,  namely: 

"That  the  court  will  postpone  the  prior  legal  estate  to  a  subsequent 
equitable  estate,  where  the  owner  has  assisted  in,  or  connived  at.  the 
fraud  which  has  led  to  the  creation  of  the  subsequent  equitable  estate."* 

And  this  is  estoppel  by  assisted  misrepresentation.  For  if 
we  ask  why  it  is  "that  the  court  will  postpone  the  prior** 
to  the  subsequent,  the  only  reply  is  that  just  as  direct  personal 
misrepresentation  would  estop  the  first  mortgagee,  so  also  as- 
sistance rendered  by  him  to  the  misrepresentation  of  the  mort- 
gagor will  estop  him. 

And  observe  that  this  is  also  within  the  Lickbarrow  rule;  for 
when  we  say  "  that  the  court  will  postpone  .  .  .  where  the 
owner  has  assisted  in  .  .  .  the  fraud,"  we  are  but  giving 
an  example  of  the  Lickbarrow  general  rule  that 

"  Whenever  one  of  two  innocent  persons  must  suffer  b)'  the  acts  of  a  third, 
he  who  enables  such  person  to  occasion  the  loss  must  sustain  it." 

In  other  words,  the  mortgagee  enabled  the  mortgagor  to 
occasion  the  loss,  and  he  (the  mortgagee)  must  sustain  it. 

Bills  of  Exchange. —  Cases  arise  in  which  an  acceptance, 
handed  to  the  drawer  in  blank,  is  fraudulently  filled  up  for 
too  large  an  amount.     In  such  a  case  Pollock,  13.,  excludes  the 

1  Layard  v.  Maud  (18G7),  L.  R  4    Lloyds  v.  Jones  (1885),  29  Ch.  D.  229; 
Eq.  39r,  406;  3G  L.  J.  Ch.  669;  Hunter     54  L.  J.  Ch.  931.     And  see  ch.  XIX. 
V.Walters  (1870).  L.  R.  11  Eq.  310;        s^orthern     Counties     v.     \\'\n\\\) 
41  L.  J.  Ch.  175;    Spencer  v.  Clarke    (1884),  26  Ch.  D.  494;  53  L.  J.  Cli.  629, 
(1878),  9  Ch.  D.  142;  47  L.  J.  Ch.  692;     And  see  Powell   v.  London  (^^'Sd),  I 

Ch.  615;  53  Lu  J.  Ch.  029. 
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operation  of  estoppel,  and  declares  in  favor  of  the  Lickbarrow 
rule.^ 

"In  many  of  the  cases  and  text-books  in  which  the  liability  of  the  ac- 
ceptor of  a  bill  of  exchano;e.  under  circumstances  similar  to  those  which 
occurred  in  the  present  case,  has  been  discussed,  it  has  been  rested  upon 
the  ground  of  estoppel;  and  with  reference  to  this  Brain  well,  L.  J.,  haa 
recently  said  with  great  force  in  the  case  of  Baxendale  v.  Bennett,-  'Es- 
toppels are  odious,  and  the  doctrine  should  never  be  applied  without  a 
necessity  for  it.'  It  never  can  be  applied  except  in  cases  where  the  i)eis()n 
against  who:n  it  is  used  has  so  conducted  himself  either  in  what  he  has 
said  or  done,  or  faile<l  to  say  or  do,  that  he  would  unless  estopped  be  say- 
ing something  contrary  to  his  former  conduct  in  what  he  had  said  or  done 
or  failed  to  say  or  do.  This  language  might  be,  not  improperly,  applied  to 
the  present  case;  but  for  our  own  part  ice  should  prefer  not  to  use  the  icord 
estoppel,  which  seems  to  imply  that  a  person  by  his  conduct  is  excluded 
from  showing  what  are  the  true  facts;  but  rather  to  say  that  the  question 
is  whether,  when  all  the  facts  are  admitted,  the  acceptor  is  not  liable  upon 
the  well  known  principle  that  where  one  of  two  innocent perso)is  vinst  suffer 
for  the  fraud  of  a  third,  the  loss  should  he  borne  by  him  ivho  enables  the 
third  person  to  commit  the  fraud." 

But,  with  deference,  estoppel  does  not  exclude  facts.^  Its 
action  is  to  preclude  some  one,  "  when  all  the  facts  are  admitted '' 
or  proved,  from  availing  himself  of  them:  A  man  is  sued  upon 
an  acceptance  which  is  not  his;  he  so  pleads;  a  verdict  goes  for 
])laintiff  (that  plaintiff  did  accept);  but  this  is  contrary  to  the 
fact,  and  can  only  be  upheld  because  the  defendant  upon  the 
evidence  (not  by  exclusion  of  it,  for  it  is  all  given)  is  estopped 
from  relying  upon  the  truth  of  his  plea.  Moreover  the  Lick- 
barrow  rule,  upon  which  the  learned  judge  relies,  cannot  make 
the  defendant  liable  ttj)on  the  acceptance.,  unless  it  is  to  be  taken 
as  saying  to  the  acceptor,  "You  assisted  in  the  fraud;  there- 
fore, although  the  acceptance  is  not  yours,  you  are  precluded 
from  so  saying."  But  that  is  clearly  estoppel.  If  the  acceptor 
had  himself  represented  that  the  instrument  was  obligatory 
upon  him,  there  would  be  no  hesitation  in  applying  the  word 
"estoppel"  to  his  conduct.  It  is  equally  appropriate  when  he 
assists  the  misrepresentation  —  when  he  "enables  the  third 
])erson  to  commit  the  fraud." 

Principal  and  Agent. —  There  are  many  cases  in  which  an 
agent  may  bind  his  principal  although  instructions  are  ex- 
ceeded. This  is,  as  the  writer  sees  it,*  clearly  upon  the  ground 
of  estoppel  by  assisted  misrepresentation.     The  agent  has  mis- 

1  London  v.  Wentworth  (1880),  5  3 See  eh.  XV, sub-title  "Estoppel  as 
Ex.  D.  104;  49  L  J.  Q.  B.  G61.  a  rule  of  evidence." 

2  Baxendale  v.  Bennett  (1878),  3  Q.  *See  ch.  XXVL 
B.  D.  529;  47  L.  J.  C.  P.  625-6. 
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represented  the  extent  of  his  authority;  the  principal  has,  in 
some  way,  niutle  credible  the  niisrepresentation;  and  he  is  es 
topped  for  that  reason  from  denying  that  the  agent  had  not 
the  authority  alleged.  Mr.  Justice  Story'  nevertheless,  and 
some  of  the  other  judges,-  refer  it  to  the  Lickbarrow  rule;  and 
]\Ir.  Bigelow  refers  it  to  the  law  of  principal  and  agent.* 

The  reader  will  perceive  that  the  principal  is  liable  because 
he  enabled  the  agent  to  appear  as  having  authority  to  do  the 
act  in  question.  Suppose  that  he  had  personally  made  the 
misrepresentation  —  had  said  in  so  many  words  that  the  agent 
had  a  power  of  attorney  wiiich  gave  the  requisite  authority; 
that  upon  production  of  the  document  no  such  authoi'ity  was 
to  be  found  in  it;  and  that  the  principal  thereupon  repudiated 
liability.  There  can  be  no  question  that  in  such  case  estop|)el 
would  be  the  ground  of  his  condemnation.  And  it  is  not  the 
less  so  because  his  conduct,  instead  of  his  language,  has  misled 
the  estoppel-asserter  —  he  has  enabled  the  agent  to  occasion  a 
loss,  and  he  must  sustain  it,  that  is,  be  estojjped. 

Sale  of  Goods. —  Although  in  the  lines  of  cases  above  re- 
ferred to  as  well  as  in  others  the  application  of  estoppel  is  denied, 
it  is  nowhere  sufrcjested  that  the  results  to  be  arrived  at  would 
be  affected  by  pursuing  the  princi[)les  of  estoppel.  Neverthe- 
less occasions  frequently  arise  in  which  the  benefit  of  a  clear 
view  of  the  specific  application  of  correct  principle  becomes 
very  apparent.  For  example,  in  a  case  in  which  a  man  tricked 
the  owner  of  goods  into  a  sale  of  them,  and  afterwards  sold 
them  to  a  honafde  sub-i)urchaser,  Cockburn,  C.  J.,  in  deciding 
against  the  original  owner,  said:* 

"If  tlie  matter  lestetl  on  abstract  principle,  it  might  be  open  to  lie  con- 
tended that,  iriasinucli  as  to  make  a  valid  contract  both  parties  must  in- 
tend to  be  bound  by  it,  conse()uently  when  in  an  a|)parent  contract  of  sile 
tlie  buyer  intends  to  get  tlie  goods  but  not  to  pay  for  tliem  but  to  defraud 
the  seller  the  contract  fails  to  take  effect,  and  though  tlie  aeller  intended 

1  Story  on  Agency  (9th  ed.).  S^  127.  Bently  (1SS6),  18  Q.  R  D.  332;  12  App. 

^Gordon  v.  James  (1885).  30  Ch.  D.  Gas.  471;  37  L.  J.  Q.  B.   18,  because 

258;  Erbv.  Great  Western  Ry.  (1881),  of  the  statute   24  &   25  Vic,  c.   96, 

5  S.  C.  Can.  200.  fc:  100;  but  the  reasoning  of  Cockburn, 

3 On  Estoppel  (5th  ed.),  pp.  457,  503.  C.  J.,  remains  unaffected.     See  Ben- 

n.,  565,  566.     See  the  point  discussed  jamin  on  Sales (4th  Eng.  ed.),  425,  n, 

in  ch.  XXVI.  It   was  followed  in  Babcock  v.  Law- 

<Moyce  v.  Newington  (1878),  4  Q.  son  (1879),  4  Q.  B.  D.  394;  5  Q.  B.  D. 

B.    D.  32;  48  K  J.  Q.   B.   125.     The  284;  49  L.  J.  Q.  a  408. 
case   was    overruled   in  Vilmont  v. 
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the  property  to  pass,  yet  that,  the  contract  failing  to  take  effect,  the  prop- 
erty  still  remains  unaltered;  yet  the  question  is  now  so  concluded  by  au- 
thority as  to  be  no  lonj;er  open  to  discussion.  We  must  now  take  it  to  be 
settled  .  .  .  that  though  a  seller  is  induced  to  sell  by  the  fraud  of  the 
buyer,  and  although  it  is  competent  to  the  seller  by  reason  of  sucii  fraud 
to  avoid  the  contract,  yet  till  he  does  sonje  act  to  avoid  it  tiie  property  re- 
mains in  tlie  buyer;  •  and  that  if  he,  in  the  meantime,  has  parted  with  the 
thing  sold  to  an"  innocent  purchaser,  the  title  of  the  latter  cannot  be  de- 
feated by  the  original  seller.  Tlie  reason in<j  on  whicli  this  co)u-liision  is 
based  mail  not  appear  altogether  consistent  with  principle,  and  agreeing  in 
the  result  we  should  prefer  to  adopt  the  view  of  the  American  courts  as 
stated  in  the  case  of  Root  v.  French, 2  a  case  decided  in  the  Supreme  Court 
of  Judicature  of  the  State  of  New  York,  according  to  which  tiie  preference 
thus  given  to  the  right  of  the  innocent  purchaser  is  treated  as  an  exception 
to  the  general  law,  and  is  rested  on  the  j^rincijile  of  equity  that  u-here  one  of 
two  innocent  parties  must  suffer  from  the  fraud  of  a  third,  the  loss  should 
fall  on  him  tcho  enables  such  tJurd  party  to  commit  tlie  fraud." 

With  great  resi)ect  for  so  learned  a  judge  it  must  be  said  that 
if  the  Lickbarrow  rule  which  he  invokes  had  been  seen  to  be 
but  the  law  of  estoppel,  not  only  would  the  reasoning  to  which 
he  refers  appear  to  have  been  quite  consistent  with  principle, 
but  the  case  would  not  have  to  be  put  in  the  unsatisfactory  po- 
sition of  "  an  exception  to  the  general  law."  No  doubt  the 
reasoning  would  show  that,  there  being  in  fact  no  contract, 
"  the  property  still  remains  unaltered,"  and  therefore  that  the 
sub-purchaser  could  take  nothing;  but  the  case  is  one  of  as- 
sisted misrepresentation,  and  the  law  of  estoppel  provides  that 
under  such  circumstances,  although  the  property  is  in  the  orig- 
inal owner,  yet  he  is  estopped  from  so  asserting.  This  is  the 
general  law,  and  not  an  exception  to  it. 

The  case  is  this:  "The  contract  failing  to  take  effect,  the 
property  still  remains  unaltered"  in  the  first  owner;  neverthe- 
less be  has  "intended  the  property  to  pass"  —  has  intended 
that  his  purchaser  should  appear  to  be  the  owner;  and  has  thus 
enabled  the  purchaser  to  hold  himself  out  as  having  the  right 
to  sell.  This  is,  then,  a  case  of  estoppel,  not  indeed  by  the 
misrepresentation  of  the  estoppel-denier  himself,  but  by  reason 
of  the  assistance  rendered  by  him  to  the  misrepresentation  of 
ownership  made  by  his  vendee. 

3Ir.  Pomeroy's  Concurrence. —  The  present  writer  is  glad  to 
have  the  concurrence  in  the  above  conclusions  of  so  able  a 
writer  as  Mr.  Pomeroy.     In  his  Equity  Jurisprudence  he  says: 

"  When  all  the  varieties  of  equitable  estoppel  are  compared,  it  will  be 
found,  I  think,  that  the  doctrine  rests  upon  the  following  general  princi- 

>But  how  can    it    remain   there        2(i835)  13  Wend.  570. 
when,  by  hypothesis,  it  has  never 
got  there  ? 
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pie:  When  one  of  two  innocent  persons,  that  is,  persons  each  guiltless  of 
an  inti-ntioriiil  nionil  wrong,  must  sulfer  a  loss,  it  must  be  borne  by  that 
one  of  them  who  by  his  conduct,  acts  or  omissions  has  rendered  the  injury 
pt)ssible.  This  is  confessedly  the  foundation  of  the  rules  concerning  tiie 
implied  authority  of  agents,  which  are  declared  by  judges  of  the  highest 
ability  to  be  applications  of  the  doctrine  of  e(piital)le  estojipel.  This  most 
righteous  principle  is  suflicient,  and  alone  sutlicient,  to  explain  all  instances 
of  such  estoppel."  1 

IL  That  tue  Eule  Cannot  be  Supported,  at  All  Events  in 
ITS  Generality. 
In  1876,  Coleridge,  C.  J.,  referring  to  the  Lickbarrow  rule, 
said :  ^ 

"It  has  received  illustration  and  explanation  in  subsequent  cases  on  the 
subject  which  show  that  the  words  '  enabling  a  person  to  occasion  the 
loss'  must  be  understood  to  mean  by  some  act,  conduct  or  default  in  the 
very  transaction  itself.  S -e  Freeman  v.  Cook,  2  Ex.  G'")4;  18  L.  J.  Eq.  117. 
The  correct  rule  seems  to  us  to  be  that  which  is  thus  stated  by  Blackburn, 
J.,  in  his  judgment  in  Swan  v.  N.  B.  A.  Co..  2  H.  &  C.  I'il;  'i2  L.  J.  E.x.  277, 
where,  referring  to  the  judgment  of  Wilde,  B.,  below,  he  says  that  he  omits 
to  qualify  the  rule  (Ik-  had  stated)  by  .saying  that  the  neglect  must  be  in 
the  transaction  itself,  and  be  the  jiroximate  cause  of  leading  the  party 
into  that  mistake;  and  also  must  be  the  neglect  of  .some  duty  that  is  owing 
to  the  person  led  into  the  belief,  or,  wh.at  comes  to  the  same  thing,  with 
the  general  public  of  whom  the  person  is  one,  and  not  merely  neglect  of 
what  would  be  prudent  in  respect  to  the  party  himself,  or  even  of  some 
duty  owing  to  third  persons  with  whom  those  seeking  to  set  up  the  estop- 
pel are  privy."  ^ 

And  in  1891,  Lord  Field,  in  the  House  of  Lords,  said  as  fol- 
lows: 

"No  doubt  in  one  case  (Lickbarrow  v.  Mason,  2  T.  R.  70)  Ashhurst,  J., 
stated,  as  a  broad  general  principle,  that  whenever  one  of  two  innocent 
parties  must  suffer  by  the  act  of  a  third  person,  'he  who  has  enabled  such 
person  to  occasion  the  loss  must  sustain  it.'  But  more  recent  decisions, 
and  one  of  this  House  of  great  importance,  have  eitiier  shown  that  this 
proposition  is  not  to  be  understood  in  all  its  generality  or  cannot  be  sup- 

forted;  and  this  was  very  clearly  pointed  out  in  two  cases  which  were  not, 
think,  cited  in  argument  (Arnold  v.  Cheque  Bank  and  Arnold  v.  City 
Bank,  1  C.  P.  D.  57«)." 

1 2d  ed.,  §  803.  Mr.  Markby  exhibits  which  he  had  bought  and  of  which 

little  appreciation    of  the  Lickbar-  he  had  obtained  possession,  from  a 

row  rule,  and  none  of  estoppel  by  as-  person  who    had    himself  obtained 

sisted   misrepresentation.     He   says  them  by  fraud,  also  rested  upon  the 

(Elements  of  Law,  4th  ed.,  §  71G):  principle    that   the    original   owner 

"  The  liability  is  not  placed  upon  the  had  enabled  the  seller  to  commit  the 

ground  of  misconduct,  but  of  causa-  fraud.     I  should  doubt  the  correct- 

tion.     If  this  princii)le  were  once  ac-  ness  of  this  view;  at  any  rate  it  is 

knowledged  the  door  would  '  e  open  quite  a  modern   view."     For  a  dis- 

to  a  very  large  extension  of  legal  cussion  of  the  p^int  see  ch.  XXI  and 

lialiility."    And  in  the  note  referring  XXII. 

toBabcockv.  Lawson(1879).4Q.  B.  D.  2  Arnold  v.  Cheque  Bank  (1S7G),  1 

394:  5  Q.  B.  D.  284;  49  L.  J.  Q.  B.  408,  C.  P.  D.  587;  45  L.  J.  C.  P.  5t)2. 

iiesaysthat  the  chief  justice  "seems  3  Bank   of    England  v.   Vagliano, 

to  have  thought  that  the  right  of  an  (1891).  A.  C.  109;  00  L.  J.  Q.  B.  177. 
innocent  purchaser  to  ret:.un  goods 
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All  that  will  be  said  at  present  with  reference  to  the  cases 
from  which  these  extracts  are  taken  is  that  the  former  of  them 
very  specifically  treats  the  Lickbarrow  rule  as  being  a  part  of 
the  law  of  estoppel.  The  qualifications  of  the  rule  said  to  be 
necessary  are  fully  discussed  in  another  part  of  this  work.^ 

The  Lickbarrow  Case. 

The  above  references  to  the  ubiquity  of  the  Lickbarrow  rule 
will  justify  the  assertion  that  it  "  has  admitted  of  very  general 
application." 2  It  was,  as  the  writer  views  it,  a  very  remark- 
able attempt  to  formulate  that  doctrine  of  estoppel  by  assisted 
misrepresentation  which  still  stands  in  need  of  much  clear  ex- 
planation. For  it  was  not  the  simple  case  of  personal  misrep- 
resentation, but  the  more  complicated  application  of  estoppel 
as  against  not  the  person  who  made  the  misrepresentation,  but 
against  the  one  who  had  furnished  the  opportunity  for  it  and 
made  it  credible. 

The  facts  of  the  case  were  that  an  unpaid  vendor  of  goods 
shipped  them  to  the  purchaser  and  indorsed  tu  him  the  bill  of 
lading;  the  purchaser  transferred  the  bill  to  a  sub-purchaser; 
pending  the  transit  the  first  purchase^  became  insolvent  and 
the  original  vendor  asserted  a  right  to  stop  in  transitu.  He 
argued  that  he  had  the  right  to  stop  as  against  his  purchaser, 
and  that  the  purchaser  could  not  dei)rive  him  of  it  —  in  other 
words,  that  no  one  claiming  through  the  purchaser  could  be  in 
a  better  position  than  the  purchaser  himself.  lie  was,  however, 
unsuccessful,  because  the  original  vendor  had,  by  indorsing  over 
the  bill  c  lading,  enabled  his  purchaser  to  represent  that  he 
had  a  clear  title  to  the  goods.     Grose,  J.,  said: 

"  A  bill  of  lading^  carries  credit  with  it;  tlie  consij^nor,  by  his  indorse- 
ment, gives  credit  to  the  bill  of  lading,  and  on  the  faith  of  that  money  is  ad- 
vanced." 3 

The  case  itself,  then,  is  an  excellent  example  of  estoppel  b}'' 

actively  assisted  misrepresentation,  and  is  decided  in  accordance 

with  the  rules  applicable  to  that  branch  of  the  law. 

iCh.  IX.  573;  52  L.  J.  Ch.  1C7)  decides  that 

2  Per  Channel!,  B., in  Swan  v. North  tliereis  a  right  to  stop  notwithstand- 
B.  A.  (18G2),  7  H.  &  N.  658;  31  L.  J.  ing  an  assignment  of  the  bill  of  lad- 
Ex.  425.  ing.  but  not  to  the  prejudice  of  the 

3  Lickbarrow  v.  Mason  (1787),  2  T.  R.  assignee  —  only  as  against  other  per- 
76.     Kemp  v.  Falk  (1882,  7  App.  Cas.  sons  interested. 
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Siimmnry. —  We  may  then  say: 

1.  That  the  Lickbarrow  rule  was  a  first  attempt  at  formula- 
tion of  the  principle  of  estoppel  by  actively  assisted  misrepre- 
sentation. 

2.  That  it  is  not  in  conflict  with,  nor  is  it  a  competitor  of, 
the  law  of  estoppel.  It  is  not  suggested  that  they  lead  to  di- 
vergent conclusions. 

3.  Whether  the  rule  can  be  supported  in  all  its  generality, 
or  must  be  subjected  to  the  moditications  suggested,  is  discussed 
elsewhere. 

The  Halifax  v.  WlicehvrUjld  Rule. 

Ualifax  V.  W/ieeliori</ht^  v>'iis  a  case  in  which  spaces  carelessly 
left  in  a  check  were  fraudulently  filled  up  and  the  increased 
amount  drawn  from  the  bank.  The  drawer  was  made  to  suffer 
the  loss.  The  applicability  of  the  law  of  estojipel  was  ques- 
tioned, and  the  following  general  principle  held  to  be  that 
which  governed  the  case: 

"A  man  cannot  take  advantage  of  his  own  wron?::  a  man  cannot  com- 
plain of  the  c-onsiqucnces  of  his  own  default  against  a  person  who  was 
misled  by  that  default  without  any  fault  of  his  own." 

Although  this  rule  was  approved  of  by  Lopes,  J.,  in  Schol- 
field  V.  Lo7ideslorough,-  yet,  with  deference,  it  is  submitted  that 
it  has  no  validity.  If  the  words  "  wrong"  and  "  default"  imi)ly 
the  disregard  of  some  legal  duty,  and  the  "consequences"  re- 
ferred to  are  the  reasonable  conse(]uences  of  that  disregard  of 
duty,  then  indeed  it  may  be  said  that  the  rule,  although  in- 
sufficiently expressed,  is  not  altogether  wrong,  for  the  princi- 
pal elements  of  estoppel  are  now  present  in  it.  But  it  would 
rather  seem,  from  the  explicit  exclusion  of  est()i>pel,  that  some 
less  stringent  signification  of  these  words  was  intended  —  that 
although  there  was  no  estoppel,  yet  that  the  drawer  should 
suffer.  But  it  would  be  dillicult  to  say  which  one  of  the  requi- 
sites of  estoppel  could  be  dispensed  with. 

In  any  event  the  rule  is  insulHcient  for  its  purposes;  for  its 
lanfuao-o  is  inaiiplicable  to  tha  case  to  which  it  is  applied. 
When  the  drawer  of  a  check,  the  careless  spaces  in  which  have 
been  filled  up,  is  sued  uj^ni  it,  and  he  i)leails  forgery,  the  case 

1(1875)  L.  R.  10  Ex.  183;  44  L.  J.  2  (i895)  1  Q.  B.  552;  G4  L.  J.  Q.  R 
Ex.  121.  293. 
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is  not  one  in  which  he  seeks  to  "take  advantage  of  his  own 
wrong,"  or  indeed  to  obtain  an  advantage  of  any  kind.  He  is 
rather  contending  against  his  opponent's  claim  to  advantiige. 
His  plea  is,  "I  did  not  draw  that  check,"  which  is  perfectly 
true;  and  the  only  reply  to  hira  is  that  he  is  estopped  by  his 
carelessness  from  so  saying.  He  has  not  himself  represented 
the  check  to  be  genuine;  but  he  has  given  opportunity  for  the 
misrepresentation  —  has  assisted  it,  and  is  therefore  estopped. 


CHAPTER  XY. 

NATURE  AND  EFFECT  OF  ESTOPPEL. 
Lord  Justice  Brett  in  1879  said :  * 

"In  my  view  estoppel  has  no  effect  upon  the  real  nature  of  the  trans- 
action; it  only  creates  a  cause  of  net  ion  between  the  person  in  whose  favor 
the  estoppel  exists  and  the  person  who  is  estopped." 

But  in  1887  the  same  learned  Judge  (then  Lord  Esher)  said: ' 
"An  estoppel  floes  not  in  itself  give  a  cause  of  action;  it  prevents  a 
person  from  denying  a  certain  state  of  facts." 

Lord  Justice  Lindley  in  1891  said:' 

"  Estoppel  is  not  a  cause  of  action  —  it  is  a  rule  of  evidence,  which  pre- 
cludes a  person  from  denying  the  truth  of  some  statement  previously  made 
by  himself." 

Estoppel  as  a  Cause  of  Action. 

Whetlier  an  estoppel  does,  or  does  not,  "create  a  cause  of 
action  "  is,  to  the  writer,  largely  a  naatter  of  words.  In  one 
sense  it  does,  and  in  another  it  does  not. 

Take  a  concrete  case:  A  company  inadvertently  issues  a 
certiticate  which  untruthfully  declares  that  A.  is  the  owner  of 
certain  shares.  Upon  the  faith  of  this  certiticate  some  one 
purchases  the  shares.  The  company  is  now  estop})ed  from 
denying  the  purchaser's  title.  For  remedy  the  purchaser  can- 
not sue  the  company  directly  upon  the  misrepresentation  in 
deceit,  for  there  was  no  fraud.*  Kor  can  he  insist  upon  the 
company  giving  him  shares,  for  (as  we  may  assume)  all  the  au- 
thorized shares  have  been  issued  to  others.  His  action  is  for 
damages  for  refusal  to  register  him  as  a  shareholder.^  To  this 
the  company's  only  possible  defense  would  be  that  he  was  not 

iSimm  V.Anglo-American  (187i)),  Dowd  (18G5).  92  Mass.  433;  Andrews 

5  Q.  B.  D.  207;  49  L.  J.  Q.  B.  392.  v.  Lyons  (IHGo),  93  Mass.  349. 

■JSeton  v.  Lafone  (1887),  19  Q.  B.  D.  *  Derry  v.  Peek  (1889),  14  App.  Cas. 

70;  56  L.  J.  Q.  B.  415.  337;  58  L.  J.  Ch.  864. 

3  Low  v.  Bouverie  (1891),  3  Ch.  101;  *  Re  Bahia  (l«68),  L.  R.  3  Q.  B.  584; 

60  L.  J.  Ch.  594.    See  also  per  Bowen,  37  L.  J.  Q.  B.   176;  Balkis  v.  Thomp- 

L.  J.  (1891).  3  Ch.  105;  60  L.  J.  Cii.GOl;  son  (1891).  2   Q.  B.  691;  (1893)  A,  C. 

Howard  v.  Hudson  (1853).  2  El.  &  B.  485;  6]  L.  J.  Q.  B.  134;  Re  Ottos,  etc 

9;  22  L.  J.  Q.  B.  341;   Langdou    v.  (1893),  11  Ch.  618;  62  L.  J.  Ch.  166. 
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entitled  to  be  registered ;  and,  as  the  company  is  estopped  from 
so  saying,  the  purchaser  succeeds. 

Nominally,  the  cause  of  action  in  the  case  is  the  refusal  to 
register  the  shares.  In  reality  the  cause  of  action  is  based  upon 
the  misrepresentation,  for  it  was  impossible  for  the  company 
to  register  the  shares.  Technically,  no  action  could  be  brought 
upon  the  misrepresentation  because  there  was  no  fraud.  Really, 
the  action  was  brought  upon  the  misrepresentation;  but  that 
fact  was  well  concealed  and  only  brought  in  by  way  of  repl}'. 
The  method  was  this:  The  purchaser  alleged  (knowing  it  to 
be  false)  that  he  owned  the  shares;  the  company  pleaded  that 
the  purchaser  was  not  the  owner;  and  the  purchaser  succeeded 
because  the  company  was  estopped  from  so  saying. 

If  now  we  are  to  ask  whether  or  not  the  estoppel  created 
the  cause  of  action,  we  may  answer  as  we  please.  It  may  be 
said  that  the  estoppel  created  the  cause  of  action,  in  the  sense, 
at  all  events,  that  it  was  the  principal  feature  of  the  case.  But 
just  as  reasonabh''  we  may  say  that  it  was  the  refusal  to  regis- 
ter which  created  the  cause  of  action  (although  registration  was 
impossible),  and  the  estoppel  merely  the  reason  for  its  success. 

Further  consideration  of  the  point,  however,  is  unnecessary, 
for  if  the  subject  be  well  understood  it  is  a  matter  of  compar- 
ative indifference  what  view  we  take  of  the  quoted  propositions. 

Estoppel  as  a  Kulb  of  Evidence. 
We  have  seen  that  Lindley,  L.  J.,  declared  that 

"Estoppel  is  not  a  cause  of  action  —  it  is  a  rule  of  evidence  which  pre- 
clu  les  a  person  from  denying  the  truth  of  some  statement  previously  made 
by  himself."  ^ 

Estoppel,  in  this  view,  is  a  rule  as  to  the  admissibility  of  evi- 
dence—  one  in  preclusion  of  certain  testimony.  In  this  sense 
it  has  been  asserted  that 

"  Where  the  doctrine  of  estoppel  applies  to  a  case,  any  testimony  at  vari- 
ance with  its  full  application  thereto  becomes  incompetent."^ 

And  Bigelovv^,  C.  J.,  said: 

"Such  a  representation  is  sometimes,  though  not  very  accurately,  said 
to  operate  as  an  estoppel;  but  its  effect  is  rather  to  shut  out  a  party  from 
offering  evidence  in  a  court  of  justice  contrary  to  his  previous  statements."  * 

^And    see    On%vard    v.   Smithson  International  v.  Bowen  (1875),  80  111. 

08'J:i),  1  Ch.  14;  G2  L.  J.  Ch.  138;  Her-  541. 

mann  on  Estoppel,  g  ii96.  SLangdon  v.  Doud  (1865),  92  Mass. 

2  Gaston  v.  Brandenbury  (1894),  42  435. 
S.  C.  348:  20  S.  K  R.  158.     And  see 
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"With  proper  respect,  the  present  writer  submits  tliat  this 
view  is  untenable,  for  the  following  amongst  other  reasons: 

I.  As  a  matter  of  practice  the  question  does  not  usnallv  arise 
by  way  of  objection  to  evidence,  and  most  fre(|uently  cannot 
so  arise.  Take  the  concrete  case  above  referred  to  (where  a 
company  issued  an  untruthful  certificate  as  to  shares)  and  ob- 
serve its  course:  The  purchaser  (from  the  certificate-holder) 
sues  the  company  for  damages  for  refusal  to  register.  In  open- 
ing his  case  he  proves  his  title  to  the  shares  by  producing  the 
company's  certificate  and  the  transfer  to  himself,  and  he  proves 
demand  and  refusal;  the  company  disproves  the  plaintiffs  title 
by  showing  that  the  certificate  was  erroneous,  and  that  the 
original  holder  of  it  had  in  reality  no  shares;  the  purchaser,  in 
reply,  proves  that  he  acted  upon  the  faith  of  the  certilicato — ■ 
proves  estoppeh  Mark  that  the  purchaser  could  not  preclude 
the  company's  proof  of  the  untruthfulness  of  the  certificate, 
for  it  had  not  then  appeared  that  he  had  acted  upon  the  faith 
of  it,  and  that  feature  was  necessary  to  the  estoppel.  Of  course 
the  purchaser  might  have  proved  this  in  opening,  but  it  would 
have  not  only  been  unnecessary  but  impolitic  for  him  to  do  so. 
The  estoppel  then,  in  this  case,  does  not  arise  as  a  question  of 
evidence.  It  is  a  deduction  from,  or  legal  consequence  of,  the 
evidence.' 

II.  If  estoppel  be  a  rule  in  preclusion  of  evidence,  how  is  it 
to  be  applied  ?  There  can  be  no  estoppel  unless  there  has  been 
a  misrepresentation;  unless  the  misrepresentation  has  been 
acted  upon;  unless  all  the  other  various  requisites  are  present. 
Clearly  it  is  for  the  jury  to  find  the  existence  of  the  facts  nec- 
essary to  the  estoppel  ;^  and  it  cannot  be  thought  that  it  would 
be  proper  for  them,  pending  the  trial,  to  interpose  a  verdict 
upon  that  point.  But  the  evidence  could  not  otherwise  be  pre- 
cluded. 

I  Tlie  law  as  to  waiver,  as  to  el  or-  the    determination    of  the    court  *^ 

tion,  as  to  "blowing  hot  and  cold,"  Lewis  v.  Carstairs  (1843).  5  Watts  & 

are   clearly  not  part  of  tlie  law  of  S.  201);  Keating  v.  Orme  (1874).  77 

evidence,  although   in  this  connec-  Piu  St.  93.     And  see  Gunn  v.  Pates 

tion  we  use  the  phrase,  familiar  in  (IS'iG).  6Cal.  263;  Odlin  v,  Gove(18G0), 

estoppel,  that  a  man  will  not  be  al-  41  N.  H.  465.     In  this  view  the  evi- 

lowed  to  assume  or  assert  two  in-  dence  would  all  go  to  tlie  jury;  the 

consistent  positions.  jury  would  find  as  to  misrepresenta- 

^  In    Pennsylvania  it  is  said  that  tion,  action  upon  tlie  faith  of  it,  etc., 

"wlietlier  an   estoppel  results  from  and  the  court  would  apply  the  law 

established  facts  is  a  question  for  of  estoppel 
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III.  Kor  is  estoppel  a  rule  of  evidence,  in  the  sense  of  being 
a  test  or  aid  in  the  weighing  of  evidence  when  admitted.  The 
question  is  not  one  of  weight  of  evidence.  It  is  rather  this, 
that  although  the  evidence  proves  indubitably  that  the  fact  is 
so  and  so,  other  evidence  requires  the  court  to  act  contrary  to 
the  fact.  For  example:  An  infant  defendant  pleads  his  non- 
age as  against  his  conveyance;  he  is  allowed  to  prove  it  (the 
evidence  is  admi.ssible);  the  plaintiff  proves  representation  of 
full  age,  acted  upon;  and  the  infant  is  estopped  from  denying 
it.  Here  is  no  question  of  admissibility  or  weight  of  evidence, 
but  a  mere  question  of  law  — who  upon  these  facts  is  to  suc- 
ceed ? 

lY.  The  testimony  which  would  be  shut  out  by  the  rule  under 
examination  is  sometimes  necessary  in  the  consideration  of 
(1)  the  nature  of  the  relief  to  be  granted;  and  (2)  the  amount  of 
damages  to  be  awarded.  In  such  cases  it  would  be  impossible 
to  exclude  the  evidence. 

(1)  The  Nature  of  tU  Relief.—  The  nature  of  the  relief  some- 
times depends  upon  whether  or  not  success  is  attributable  to  es- 
toppel. Take  the  case  of  a  warehouseman  giving,  by  mistake,  a 
certificate  that  he  holds  goods  for  one  man,  w^hereasin  reality  he 
holds  them  for  another;  upon  the  faith  of  the  certificate  a  third 
party  buys  the  goods  from  the  certificate-holder,  and  the  ware- 
houseman is  estopped  from  denying  that  the  purchaser  has  ob- 
tained a  good  title.  Consider  now  the  warehouseman's  position. 
On  the  one  hand  he  holds  the  goods  for  the  true  owner;  and 
on  the  other  he  is  estopped  from  denying  that  he  holds  them 
for  the  purchaser.  Plainly  he  cannot  give  them  to  both;  and 
just  as  plainly,  no  court  will  wittingly  order  him  to  do  so. 
]S'ow,  if  estoppel  be  a  mere  rule  of  evidence  —  if  it  does  not 
affect  the  nature  of  the  relief  to  be  granted  — the  purchaser, 
in  the  case  supposed,  will  be  entitled  to  specific  delivery  of  goods 
which  do  not  belong  to  him,  and  which  the  defendant  ought 
not  to  deliver  to  him;  and  the  court  must  so  award. 

But  this  is  precisely  that  which  the  courts  decline  to  do.  It 
was  in  a  case  of  this  sort  that  Lord  Justice  Brett  said : 

"In  a  similar  manner  a  person  may  be  estopped  from  denying  that  cer- 
tain goods  belong  to  another;  lie  may  be  compelled  by  a  suit  in  the  nature 
of  an  action  of  tiover  to  deliver  them  up  if  he  has  them  in  his  possession 
and  under  his  control;  but  if  the  goods  in  resi)ect  of  which  he  has  es- 
topped himself  really  belong  to  somebody  else,  it  seems  impossible  to  sup- 
pose that  by  any  process  of  law  he  can  be  compelled  to  deliver  over 
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another's  goods  to  the  person  in  whose  favor  the  estoppel  exists  ajijainst 
him;  tliat  person  is  entitled  to  maintain  a  suit  in  tlie  nature  of  an  action 
of  trover  ugain^st  him;  hut  tliat  person  cannot  recover  tlie  gootls,  becaus' 
no  property  has  really  f)ass('ij  to  liim;  he  am  recover  oiilj/  (IfDiirifjcs.  In  my 
view,  estopi)el  has  no  effect  upon  tlie  real  nature  of  the  transaction;  it  onlij 
creates  a  caitfic  of  action  between  the  person  in  whose  favor  the  estoppel 
exists  and  the  person  who  is  estopped."  i 

We  are  here  very  close  to  something  like  fiction,  a  sure  indi- 
cation of  undeveloped  law.  The  ])laintilT  cannot  directly  sue 
for  damages  for  the  misrepresentation  (absence  of  fraud  is  in- 
superable), but  he  may  sue  in  trover  for  the  goods  in  the  sure 
and  certain  hope  that  the  court  will  deny  him  the  restitution 
which  he  claims,  and  give  him  the  damages  which  he  dare  sa}'^ 
nothing  about.  The  damages  which  he  asks  are  based  upon 
his  right  to  the  goods,  and  are  alternative  for  their  detention; 
but  the  damages  which  he  gets  are  based  upon  the  fact  that  he 
has  no  right  to  the  goods;  that  his  only  right  is  to  damages  be- 
cause he  was  misled  by  the  warehouseman.  If  this  be  not  a  very 
thinly  veiled  action  in  deceit,  it  is  something  ^cry  nearly  akin 
to  it.2 

(2)  Amowrt  of  Damages. — It  has  been  said  that  estoppel  can- 
not be  merely  a  rule  of  evidence  because,  in  some  cases,  it  is 
a  necessary  factor  in  the  consideration  of  the  amount  of  dam- 
ages to  be  awarded.  It  seems  to  be  somewhat  extraordinary 
that  in  the  discussion  of  estoppel  we  are  led  into  a  considera- 
tion of  measure  of  damages,  but  that  is  unavoidable  in  the 
present  state  of  the  law.  An  action  of  deceit  lies  for  misrepre- 
sentation and  the  damages  are  so  and  so.  Is  there  also  an  ac- 
tion in  estoppel  for  misrepresentation  resulting  in  damages?  If 
not,  there  is  something  that  bears  that  appearance.  It  differs 
from  deceit  in  this:  that  fraud  is  not  a  necessary  ingredient  in 
it.  It  resembles  deceit  in  this:  that  it  is  based  upon  misrepre- 
sentation and  sounds  in  damages.  We  are  perilously  close  to 
contradiction  here:  No  action  for  misrepresentation  in  the  ab- 
sence of  fraud;  some  such  action  although  no  fraud.'  As  to 
the  amount  of  damages   consider  the  followino;  cases : 

{l^lO)  Ilai'tv.  Frontino*  Plaintiff  bought  and  paid  for  shares; 
in  doing  so  he  did  not  rely  upon  any  representation  of  the 
com))any;  he  did  not  at  once  register  his  transfer;  afterwards 

ISimm  V.  Anplo-American  (1879),  2Secch.  XVI. 

5Q.  B.  D.  207;  49  L.  J.  Q.  B.  398.    And  3  For    further    discussion   of  this 

see  Reg.  v.  Cbarnwood  (1884),  1  Cab.  anomaly  see  ch.  XVI. 

&  E.  419.  «  L.  R  5  E.\.  1 11 ;  39  L.  J.  Ex.  91 
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a  call  was  made  and  the  vendor  (still  appearing  upon  the 
register)  ])aid  it;  the  purchaser  now  registered  and  obtained  a 
certificate  of  ownership  of  the  shares;  on  the  faith  of  the  cer- 
tificate he  paid  the  amount  of  the  call  to  the  vendor;  after- 
wards the  company  ascertained  that  it  had  made  a  mistake 
(another  person  in  reality  owned  the  shares)  and  it  removed 
the  purchaser's  name  from  the  register.  The  purchaser  sued 
the  conijianv  for  the  wrongful  removal  of  his  name;  the  com- 
pany's defense  was  that  he  did  not  own  the  shares;  the  pur- 
chaser replied  that  upon  the  faith  of  the  certificate  he  had 
changed  his  position.  Now  observe  that  the  extent  of  the 
change  was  not  the  purchase  of  the  shares  and  payment  for 
them  (that  had  taken  place  prior  to  the  issue  of  the  certificate), 
but  payment  of  the  calls  only.  Nevertheless  the  purchaser 
recovered  the  full  value  of  the  shares.  Having  changed  his 
position,  although  slightly,  the  company  was  estopped  from  de- 
nying his  title  to  the  shares,  and  being  estopped  the  company 
had  no  defense  to  the  action  for  the  wrongful  removal  of  the 
name  from  the  register. 

Grissler  v.  Powers'^  is  to  the  same  effect:  A  mortgage  for 
$20,000  was  purchased  for  $16,000,  and  an  assignment  taken 
upon  the  faith  of  a  representation  by  the  mortgagor  that  the 
expressed  consideration  was  the  amount  really  due  upon  the 
mortgage.  The  assignee  sold  the  mortgage  to  a  sub-purchaser 
for  its  face  value,  and  the  mortgagor  sold  his  equity  of  redemp- 
tion. In  reality  nothing  had  been  advanced  upon  the  mort- 
gage. Creditors  of  the  mortgagor  then  claimed  that  although 
the  mortgagor  was  estopped  by  his  representation,  it  was  only 
to  the  extent  to  which  the  representation  had  caused  damage; 
that  the  assignee  had  only  paid  out  $16,000  upon  the  faith  of 
the  representation;  that  to  that  extent  alone  was  there  es- 
toppel; and  that  their  debtor  (the  mortgagor)  was  therefore 
entitled  to  the  difference  between  that  amount  and  the  amount 
for  which  the  assignee  sold  the  mortgage,  namely,  $4,000; 
which  money  the}^  demanded  from  the  assignee.  It  was  held 
that  the  mortgagor  was  altogether  estopped,  and  not  merely 
to  the  extent  to  which  money  had  been  paid  out.  In  this  case 
it  was  said  that 

"the  estoppel  created  by  a  false  representation,  acted  upon,  is  commen- 
Burate  with  the  thing  represented,  and  operates  to  put  the  party  entitled 

1  (1880)  81  N.  Y.  57. 
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• 

to  the  hpnefit  of  the  pstopnel  in  the  same  ])osition  as  if  the  tliinp  repre- 
sentf'fj  was  true;  and  tliat  when  tlie  rfprt'sciitation  is  maile  on  tlic  sale  of 
a  chattel,  or  security,  tlie  remedy  of  tlie  purcluiser  is  not  limited  to  a  re- 
covery, simply,  of  the  money  advanced,  if  tlie  purchaser  would  receive  a 
benetit  beyond  that,  if  the  fact  had  been  as  represented." 

The  true  way  to  look  at  this  case  is  not  to  fix  attention  upon 
the  amount  of  money  paid  out,  but  to  ask,  What  did  the  as- 
signee do  upon  the  faith  of  the  representation?  The  answer 
is  that  he  bought  the  mortgage.  If,  then,  you  cut  the  mort- 
gage down  from  §20,000  to  §1G,000  you  damage  him  to  that 
extent.' 

In  connection  with  this  case  'Mr.  Bigelow  says: 

"The  fact  should  be  remembered  that  this  estoppel  by  conduct,  when 
fully  made  out,  operates  by  nature  (that  is  whenever  it  can  so  operate)  like 
all  other  estoppels.  s|)eciri'ally ;  it  t<ives  to  the  party  entitled  the  rij^hts  he 
would  have  aj^ainst  the  one  estopped  supposing  the  representation  true." 2 

Sir  Frederick  Pollock  in  his  work  on  Torts' expresses  the 
opinion  that,  with  reference  to  "certain  cases  of  fraud,  .  .  . 
the  Court  of  Chancery  .  .  .  would  award  pecuniary  com- 
pensation, not  in  the  name  of  damages,  indeed,  but  b}'  way  of 
restitution  or  'making  the  representation  good,'"  and  adds: 

"Since  the  Judicature  Acts  it  does  not  appear  to  be  material  whether 
the  relief  administereil.  in  such  a  case,  be  called  damages  or  restitution, 
unless  indeed  it  were  contended  in  such  a  case  that  (according  to  tlie  rule 
of  damages  as  regards  injuries  to  property)  the  plainlitf  was  entitled,  not 
to  be  restored  to  his  former  position,  or  to  have  his  just  expectation  ful- 
filled, but  only  to  recover  the  amount  by  which  he  is  actually  the  worse 
for  the  defendant's  wrong  doing.  Any  contention  of  tint  kind  would,  no 
doubt,  be  elTectually  excluded  by  the  authorities  in  eijuity;  but  even  with- 
out tliem  it  would  sc  ircely  be  a  hopeful  one." 

Notwithstanding  these  opinions  there  seem  to  be  various  rea- 
sons for  believing  that  the  principle  proceeded  upon  is  open 
to  discussion,  and,  at  the  least,  to  qualification.  Observe  that 
the  action  is  really  founded  upon  misre]ircsentation;  and  that 
the  verdict  is  really  in  damages  for  that  misrepresentation  — 
although  w^ell  hiiKlen  under  other  appearance.  Why,  then, 
should  the  damages  be  assessed  upon  a  princi])le  dilTerent  from 
that  acted  upon  in  deceit,  where  also  the  foundation  is  misi-ep- 
resentation?  The  following  authorities,  moreover,  are  not  con- 
sistent with  those  just  cited. 

(18SG)  Set07i  V.  Lafone}  A  wharfinger,  believing  that  he 
held  certain  o-oods,  wrote  a  letter  to  a  broker  whose  name  had 
been  connected  with  them,  for  storage  rent;  U]ion  the  faith  uf 

1  And  see  Fall  River  v.  BuOinton  » Pollock  on  Torts  (5th  ed.).  1S7, 

(1867),  t>r  Mass.  49S.  •»  18  Q.  B.  D.  1^'J;  19  Q.  B.  D.  OS;  56 

'^  Or.  Estoppel  (oth  ed.),  051.  L.  J.  Q.  B.  415. 
13 
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this  letter  the  broker  purchased,  for  a  trille,  the  warrants  which 
the  wharfinger  had  issued;  the  wharfinger  then  ascertained 
that  he  had  not  the  goods;  and  the  broker  sued  for  them.  The 
parties  had  lixed  the  damages,  but  the  court  intimated  that 
those  recoverable  were  prcjbably  not  the  vahie  of  the  goods,  but 
the  amount  disbursed  by  the  broker. 

Lord  Lvndhurst,  in  Hume  v.  Bollawl^  said: 

"If  your  sitnntion  ir.  n<'t  alterod  j'ou  cannot  maintain  an  action.  If  it 
is  altered,  must  not  the  amount  of  damages  to  be  recovered  depend  upon 
the  extent  to  which  it  is  altered?  " 

In  Smith's  Leading  Cases  is  the  following:'^ 

"It  is  susTgested  that  the  truly  equitable  mo:le  of  dealing  with  such 
cases  would  be  to  ascertain,  where  practicable,  the  amount  of  actual  dam- 
nification sustained  in  consequence  of  W\h  representation  relied  on,  and  to 
this  extent  only  to  give  relief." 

In  some  cases  other  doctrine  would  work  injustice.  For  ex- 
ample, in  Re  Romford"^  upon  the  faith  of  certain  representa- 
tions of  a  company  as  to  the  validity  of  its  debentures,  money 
was  loaned  upon  a  deposit  of  some  of  them.  The  lender,  in 
suing  upon  the  debentures,  contended  that,  the  company  being 
estopped,  he  was  entitled  to  recover  their  face  value;  but  he 
was  awarded  the  amount  of  his  advances  only.  Observe  that 
if  the  lender  had  recovered  more  than  his  debt,  the  excess 
would  have  gone  into  the  borrower's  pocket.  But  that  would 
have  been  inequitable,  for  the  company,  upon  the  facts,  was 
not  estopped  as  against  the  borrower.  If  estoppel  were  a  mere 
rule  of  evidence,  and  had  been  applied  in  this  case  to  the  ex- 
clusion of  the  facts,  the  borrower  would  have  unjustly  got  the 
advantage  of  the  estoppel. 

Consider  the  following  case:  Shares  in  a  company  are  trans- 
ferred by  forgery;  the  shareholder,  after  becoming  aware  of 
the  forgery,  omits  to  notify  the  company;  the  company  ])ays 
dividends  to  the  transferee,  but  is  not  otherwise  damnified; 
afterwards  the  shareholder  notifies  the  company  of  the  forgery. 
The  legal  situation,  now,  is  this:  The  true  owner  is  entitled  to 
have  the  shares  restored  to  his  name  in  the  shareholders'  reg- 
ister;* he  is  entitled  to  future  dividends;  but  he  cannot  require 
the  company  to  pay  a  second  time  the  dividends  already  paid 

1(1S33)  1  Cr.  &  M.  138.  4  Unless,  indeed,  by  his  inactivity 

28th  ed.  912.  Omitted  from  10th  ed.  the   company  has  lost  an   oj)portu- 

3(1888)  24  Ch.  D.  85;  52  L.  J.  Ch.  nity  to  indemnify  itself  by  proceed- 

729.     And  see  Smith  v.  Slavin  (1803),  ings  against  the  forger.     See  ch.  XI, 

69  Hun,  311;  23  N.  Y.  Supp.  508.  sub-title  "Lulling  to  rest." 
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to  the  assignee,  for  as  to  these  he  is  estopped  by  his  inaction 
from  asserting  title  to  them."  If,  however,  estoppel  were  a 
matter  of  evidence  merely,  the  true  owner  would  lose  not  only 
the  past  dividends,  but  the  shares  themselves;  for  his  inactivity, 
while  dividends  were  being  ])aid,  would  constitute  an  estoppel 
as  against  his  title,  and  thus  exclude  all  evidence  of  it. 

There  is  another  class  of  cases  which  illustrates  the  necessit}'' 
for  admission  of  the  evidence  as  to  the  estoppel;  namely,  that 
class  of  cases  in  which,  although  there  has  been  a  misrepresen- 
tation and  consequent  estoppel,  yet  the  misrepresentation  has, 
as  it  were,  been  withdrawn  before  all  the  damage  has  occurred. 
Evidence  therefore  must  be  given  not  only  of  the  misrepresen- 
tation, but  of  its  withdrawal.  The  law  is  clearly  stated  by 
Williams,  J.: 

"I  think  tliere  is  nothinp^  to  prevent  the  party  who  made  the  represen- 
tMtion  from  aftervvartls  saying,  'I  was  mistaken  in  the  representation  I 
made  to  jou,  and  so  far  as  you  liave  not  acted  upon  the  faith  of  it,  I  re- 
tract  it.  and  require  you  so  to  act  as  if  the  representation  had  never  been 
made.'  "^ 

For  example,  a  landlord  represents  that  the  rent  is  payable 
to  another  pei'son;  the  landlord  would  be  bound  to  the  extent 
to  which  the  tenant  had  paid,  or  become  bound  to  pay,  rent  to 
the  other  person,  but  not  in  respect  of  rent  as  to  which  the 
tenant  had  not  changed  his  position.'  So  if  a  person  represent 
to  a  sheriff  that  he  is  the  defendant  against  whom  the  sheriff 
has  a  warrant,  and  is  consequently  arrested,  he  may  be  es- 
topped from  suing  for  the  arrest;  but  the  sheriff  could  not 
justif}'  the  detention  of  such  person  after  notice  that  he  was 
not  in  reality  the  defendant.'*  So,  too,  it  is  said  that  if  a  pat- 
entee sells  certain  of  his  j^atent  rights  ho  may  be  estopped  to 
deny  the  validity  of  the  patent  in  an  action  against  him  for 
breach  of  agreement,  but,  upon  the  assessment  of  his  vendee's 
damages,  he  may  show  that,  notwithstanding  the  patent,  other 
persons  have  the  right  to  manufacture  and  sell.* 

Parties  and  Pkivies. 

Further  complication  of  the  subject  in  hand  arises  from  the 
statement  (above  (juoted)  that  "  estoppel  has  no  effect  upon  the 

1  Davis  V.  Bank  of  England  (1824),  *  Dunston  v.  Paterson  (1857),  2  C.  B. 

2  Bing.  393.  N.  S.  493:  20  L.  J.  C.  P.  267. 

^  Wliite  V.  Greenish  (18G1),  11  C.  B.  » Jackson  v.  Allen  (1676),  120  Mass. 

N.  S.  3U2.  64. 
3  Ibid. 
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real  nature  of  the  transaction."  Suppose  that  I  purchase  a 
horse  from  a  man  who  has  no  title  while  the  true  owner  stands 
by.  In  such  case,  as  is  well  known,  the  true  owner  is  estopped 
from  setting  up  his  title  as  against  me. 

I.  Suppose,  however,  that  the  true  owner  subsequently  sells 
the  horse  to  a  third  person,  is  that  person  estopped  as  against 
me? 

II.  Or  suppose  that  subsequently  a  creditor  of  the  true  owner 
obtains  a  judgment  against  him,  and  the  sheriff  seizes  and  sells 
the  horse  under  that  judgment,  is  the  purchaser  estopped  as 
against  me? 

III.  Or  suppose  that  after  ray  purchase  I  resell,  is  the  true 
owner  estopped  as  against  my  vendee? 

I.  Does  Estoppel  Bind  Purchasers  from  the  Estoppel-denier  ? 

In  considering  the  first  two  of  these  cases  a  distinction  must, 
at  the  outset,  be  made.  The  conduct  of  the  true  owner  may 
be  such  as  to  justify  the  inference  that  he  was  a  party  to  the 
sale.  In  such  case  no  question  of  estoppel  arises  —  the  pur- 
chaser, of  course,  takes  a  good  title.  The  cases  we  have  to 
deal  with  are  those  in  which  no  such  inference  can  be  made  — 
cases  in  which  the  purchaser  has  no  title,  and  can  defend  his 
possession  upon  the  estoppel  onl3^ 

Parties  and  Privies. —  The  rule  usually  accepted  for  the  cases 
in  hand  is  that  "estoppels  are  binding  upon  parties  and  priv- 
ies." *  If  this  be  a  sufficient  rule  we  have  only  to  inquire,  Who 
are  privies?  and  the  answer  to  this  question  being  (as  one 
would  think)  simple  enough,  there  ought  to  be  no  difficulty  in 
solving  all  such  questions.     Let  us  see. 

Lord  Mansfield,  in  the  leading  case  of  Taylor  v.  Needham^ 
said: 

"  He  who  takes  an  estate  under  a  deed  is  privy  in  estate,  and  therefore 
never  can  be  in  a  better  situation  than  he  from  whom  lie  takes  it." 

And  in  later  times  Mr.  Tiedeman  declares  that  estoppel 

"can  only  operate  upon,  and  be  claimed  by,  parties  to  the  transaction  in 
which  the  misrepresentation  or  concealment  was  made  and  their  privies, 
whether  by  blood,  by  estate  or  by  contract."  3 

1  See  Richards  V.  Johnston  (18j9),  The  text-writers  proceed  in  the  same 

4  H.  &  N.  663;  28  L.  J.  Ex.  3i>2;  Rich-  way.     Bigelow  on  Estoppel  (5th  ed.), 

ards  V.  Jenkins  (1887),  18  Q.  B.  D.  451;  eh.  8.  512,  597;  Everest  &  Strode  on 

56  L.  J.  Q.  B.  293;  Welland  v.  Hath-  Estoppel,  52. 

away   (1832),  8   Wend.  (N.   Y.)  480;  2(i8io)  2  Taunt.  283. 

Union  v.  Wilmot  (1883),  94  N.  Y.  228.  3  On  Equity  Jurisp.,  §  114. 
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Mr.  Bigelow,  however,  in  his  work  on  Estoppel  says  that 

"it  does  not  in  moiiern  times  constituto  a  case  of  privity,  for  tlift  purposes 
of  estof)pel,  to  show  that  (^ne  man  liokls  a  conveyance  from  anotlier."  ^ 

And  a^ain  he  says:^ 

"By  analof^y  to  t)ie  position  heretofore  taken  concerninf^  the  relation 
of  grantor  and  grantee  in  conve3'anees  of  real  estate,  it  would  seem  that 
a  purchaser  of  goods  is  not  a  j)rivy  in  estoppel,  or  otherwise,  witli  his 
vendor,  so  as  to  be  affected  by  an  estoppel  in  pais  resting  on  the  vendor 
in  respect  of  the  gooils.  Thus  if  a  man  stanil  by  and  allow  his  goods  to  be 
sold  as  tlie  gooils  of  another  to  one  trlio  docs  not  take  possession,  and  the 
actual  owner  afterwards  sells  the  same  to  anotlier  p.Tson  for  value  with- 
out notice  of  the  previous  tiansa<'tion,  the  latter  would  be  entitled  to  the 
goods  as  against  the  first  purcliaser." 

The  careful  wording  of  Mr.  Bigelow's  illustration  implies  that 
if  the  second  purchaser  had  notice,  or  had  not  given  value,  he 
would  not  "  he  entitled  to  the  goods  as  against  the  first  pur- 
chaser." But  this  result  is  contrary  to  the  principle  illustrated, 
which  puts  all  cases  (notice  or  value  or  none)  in  the  same  cate- 
gory, and  says,  generally,  that  "a  purchaser  of  goods  is  not  a 
privy  in  estate  or  otherwise  with  his  vendor." 

Mr.  Hermann  exhihits  the  same  incongruity  —  persons  who 
claim  under  an  estoppel-denier  ai'e  privies,  and  therefore  es- 
toppetl,  hut  not  if  they  had  no  notice.  At  section  7'J3  of  his 
work  on  Estoppel  he  savs: 

"An  estoppel  embraces  in  its  conclusive  effect  parties  and  privies,  and 
estops  all  wiio  c-laim  und(M'  the  person  originally  barred.  Thus,  the  binder 
of  a  chattel  was  held  to  be  witliin  the  bar  of  an  estoppel  in  pais  growing 
out  of  tlie  acts  and  declarations  of  the  vendor.  And  the  rule  is  the  same 
in  regard  to  an  estate  in  land;  but  as  the  interest  conferred  by  an  estopnel 
of  this  description  is,  where  real  estate  is  involved,  essentially  equitable, 
subsequent  purchasers  will  not  be  bound  without  notice." 

The  contradiction  is  here  shaded  by  the  interposition  of  an 
alleged  difference  between  personalty  and  realty.  But  it  is 
surely  impossible  to  say  that  "an  estoppel  of  this  description 
is,  where  real  estate  is  involved,  essentiall}'' equitable,"  and  that 
it  has  some  other  character  when  personalty  is  in  question.  To 
the  same  effect  as  these  text-writers  are  some  of  the  cases  in 
which  it  is  boldly  said  that  estoppels  bind 
"those  in  privity  with  him,  unless  purchasers  for  value  without  notice."' 

1 5th  ed.  345;  and  see  p.  4'32.    Ever-  claims  through  another  is,  to  the  ex- 

est  &  Strode  on  Estoppel,  p.  5?,  do  tent  of  his  claim,  subject,  anil  able 

not  agree  with  Mr.  Bigelow.     The}'  to  take  advantage  of  all  estopjiels 

s:iy:     "Lord    Coke     classes    privies  affecting  the  person  through  wiioiii 

under   the  three   heads:     1.  Privies  he  claims.'' 

in   blood;    2.    Privies   in    law;    and  2  ii].^  p_  (509. 

3.  Privies  by  estate.     But  as  regards  3  Thistle  v.  Buford  (1872),  50  Mot 

estoppel,  the  same  doctrine  applies  278. 
to  each  class,   viz.,   that  one   who 
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These  quotations  leave  the  investigator  in  much  perplexity. 
Estoppels  bind  parties  and  privies;  a  privy  formerly  was  one 
who  took  an  estate  from  another;  but  in  modern  times,  and 
with  reference  to  estoppel,  one  who  takes  an  estate  from  an- 
other is  or  is  not  in  privity  according  as  he  is  or  is  not  a  pur- 
chaser for  value  without  notice.  This  has  not  a  very  satisfactory 
or  convincing  appearance.  It  seems  to  indicate  that  any  ques- 
tion of  privity  may  be  dispensed  with ;  and  that  attention  should 
be  directed  to  "purchaser  for  value  without  notice." 

The  familiar  attempt  to  make  old  rules  fit  new  lines  of  cases 
is  here  verv  apj)arent.  Estoppel  by  misrepresentation  was  not 
thought  of  when  the  rule  as  to  parties  and  privies  was  formu- 
lated, and  it  does  not  suit  such  sort  of  estoppeL  For  confirma- 
tion of  this  statement  one  has  not  vainly  to  endeavor  to  apply 
it  to  estoppel  by  misrepresentation,  but  merely  to  read  it.     It 

was  as  follows:^ 

"Every  estoppel  nnj^ht  to  be  reciprocal,  that  is,  to  bind  both  parties;  and 
this  is  t/ih  reason  tlial  regularly  a  stranger  sluill  neitlier  tak  -  advantage  of 
or  be  bound  by  tiie  estoppel;  privies  in  blood,  as  the  heir;  i)rivies  in  estat?. 
as  the  feoliee," lessee,  etc.;  privies  in  law  .  .  .  shall  be  bound  and  take 
advantage  of  estoppels." 

But  estoppel  by  misrepresentation  is  essentially  and  necessarily 
unilateral  (cannot  be  reciprocal) ;2  and  we  thus  see  that  the 
reason  why  estoppels  should  bind  parties  and  privies  does  not 
and  cannot  apply  to  estoppel  by  misrepresentation.^ 

If  for  any  reason,  then,  we  are  to  apply  the  rule,  that  es- 
toppels bind  parties  and  privies,  to  estoppel  by  misrepresenta- 
tion, it  will  be  to  solve  the  useless  question  "  Who  are  privies? " 
rather  than,  by  knowing  the  answer  to  that  question,  therefrom 
to  argue  the  existence  of  estoppel.  For  no  one  would  guess 
that  while  a  purchaser  without  value,  or  with  notice,  is  in 
privity  with  his  vendor,  yet  a  purchaser  for  value  and  without 

1  Coke   on  Lit,  L.   3,  c.  12,  g  C07.  has,  with  reference   to  estoppel  by 

And  see  Com.  Dig.,  Estop.  B.;  10  Vin.  judgment,  been  held  to  include,  not 

Ab.  423.  merely  the  actual  parties  to  the  suit 

2The  old  language,  however,— "es-  and  their  representatives,  but  other 
toppelsmustordinarilybemutual"—  persons  in  the  same  interest  who 
is  still  sometimes  employed  with  have  stood  by  while  the  fight  pro- 
reference  to  estoppel  by  misrepresen-  ceeded,  ready  to  take  advantage  of 
tation.  See  Hermann  on  Estoppel,  the  result  had  it  been  favorable  to 
S  798;  Wright  v.  Hazen  (1852),  24  Vt.  them.  Re  Lart  Wilkinson  v.  Blades 
143.  (18%),  2  Ch.  T88;  6o  L.  J.  Ch.  846. 

3  The  rule  as  to  parties  and  privies 
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notice  is  not,  did  we  not  see  tliiit  in  the  former  he  oni^ht  to 
be  esto|)i)e(i,  and  in  the  hitter  he  shouhl  not.  In  lact  wo  are 
arguing  not  from  a  rule  i(hl  privity,  ib!  estoppel;  but  from  ^ihi 
estoppel,  ibi  privity;  which  leiivcs  us  very  much  in  the  predica- 
ment of  the  i»roverbial  searcher  fcjr  the  hoe  and  the  slKjvel.' 

Method  of  Solution.— 'YhQ  only  alternative  seems  to  be  the 
abandonment  of  the  rule  of  privity  as  an  aid  to  the  solution  of 
the  question.  And  in  truth  nothing  is  lost  by  its  abandonment. 
Start  from  this,  that  only  one  of  the  competing  parties  can,  as 
a  matter  of  fact  and  law,  have  the  title;  then  asU,  Is  there  any 
reason  why  it  should  be  taken  away  from  him?  and  the  solu- 
tion will  come  without  reference  to  privity. 

An  owner  stands  by  while  I  purchase  his  property;  he  has 
the  title  yet  (I  have  not  got  it);  but  he  is  estopped  as  against 
me  from  setting  it  up;  the  true  owner  sells  to  another;  is  this 
second  purchaser  "bound  by  the  estoppel?"  To  this  question 
the  answer  may  appear  to  be  uncertain.  Change  the  form  of 
it;  ask,  Which  purchaser  is  entitled  to  the  property?  and  the 
difficulty  disappears;  for  the  mind  at  once  reverts  to  a  well- 
known  rule  which  is  sutficiont  for  the  solution  of  the  problem. 

linJe  for  Priority.— Thixi  rule  is  that  the  holder  of  a  prior 
equitable  ri(jht  has  priority  over  the  purchaser  of  a  subsecjuent 
estate  (whether  legal  or  ecjuitable)  without  value,  or  with  notice 
of  the  equitable  right,  but  not  as  against  a  subsequent  pur- 
chaser for  value  and  without  notice.- 

EiiuiialAe  Bight. —  The  first  question  then  must  be  whether 
an  estoppel-asserter  can  be  said  to  have  an  equitable  right.    If 

1  Mr.  Bigelow  makes  this  very  clear  estoppel.  He  is  bound  because  he 
(on  Estoppel,  5th  ed.,  4.2',>):  "Privity  takes  without  value.  It  is  right 
in  estoppel,  it  cannot  be  too  strongly  that  he  should  be  bound;  no  in- 
laid down,  is  a  different  thing  from  justice  is  done  him."'  With  resi)ect 
privity  in  contract  The  position  of  the  present  writer  suggests  that 
privity  in  contract  is  one  of  mutual  first  ascertaining  upon  general  prin- 
relation,  as  between  contractor  and  ciples  whether  a  third  person 
contractee,  and  cannot  be  supported  "sliould  be  bound  "  by  the  estoppel, 
without  a  consideration,  actual  or  and  then  declaring  that  such  thirl 
(as  in  deed)  implied.  .  .  .  Privity  person  is  for  that  reason  a  privy,  is 
in  estoppel,  on  the  other  hand,  is  an  inverted  and  valueless  proceed- 
purely  a   relation    of  succession   or  ing. 

subordination   of  rigUts,  and  is  in-  -See   chs.    XVIII.  XIX,  XX;  and 

consistent  with  consideration,  or  at  Peavy  v.  Seigler  (IS97),  -48  S.  C.  49G; 

least  independent  of  it.     The  heir  is  2G  S.   E.  R   885;   Stone   v.   Georgia 

the  type  of  a  privity  in  the  law  of  (1899),  33  S.  E.  R.  8G1  (Ga). 
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be  has,  then  the  rule  just  mentioned  applies  to  his  case,  and 
questions  of  privity  are  superfluous. 

And  first  let  us  understand  the  distinction  between  tiie  terms 
"  equitable  ri^ht "  and  ''  equital)le  estate."  Omitting  the  adjec- 
tives I  may  say  that  I  have  a  "right"  to  an  "estate,"  which 
implies  that  I  have  not  the  estate,  but  only  a  right  to  get  it.  An 
"equitable  right"  then  means  a  right  to  get  an  estate, enforce- 
able in  equity  merely ;  while  an  "  equital)le  estate  "  is  something 
already  in  possession,  although  formerly  recognized  only  b}'' 
the  court  of  chancery.  For  example,  a  mortgagee  was  induced 
b}''  fraud  to  release  his  mortgage;  the  mortgagor  afterwards 
made  equitable  mortgages  of  the  estate,  and  the  first  mort- 
gagee upon  discovery  of  the  fraud  claimed  priority  over  the 
subsequent  incumbrancers.  In  this  case  the  first  mortgagee 
had  an  equitable  right,  as  against  the  mortgagor,  to  set  aside 
the  release,  but,  having  no  equitable  estate  or  interest,  he  was 
postponed  to  the  other  mortgagees.^ 

Estoppel  an  Eiiuitahle  Right. —  There  are  many  reasons  which 
support  the  assertion  that  an  estoppel-asserter  has,  at  the  least, 
an  equity  or  equitable  right. 

1.  Perusal  of  a  subsequent  chapter  ^  will  show  that  that  which 
is  in  reality  estoppel  has  heretofore  been  well  hidden  under 
the  term  "the  equities."  Not  only  can  there  be  no  objection 
to  saying  that  a  purchaser  (claiming  an  estoppel)  has  "  an 
equity"  against  an  owner  who  stands  by  and  allows  his  prop- 
erty to  be  sold  by  a  third  party,  but  the  term  has  much  pro- 
priety. It  is  a  loose  term,  no  doubt;  but  what  we  mean  is  that 
estoppel  is  sufficiently  of  the  nature  of  "an  equity"  to  be  so 
classed  when  considering  a*  question  of  priorities.  In  other 
words,  if  one  were  formulating  a  law  of  priorities,  he  would 
not  distinguish  between  a  right  by  estoppel  and  other  rights 
known  as  " equities,"  and  say  that  while  "an  equity"  under 
certain  circumstances  might  give  priority,  yet  that  a  right  by 
estoppel  was  not  sufficiently  of  "an  equity"  to  have  that 
effect. 

2.  The  words  "an  equity"  are  frequently  used  to  express 
the  right  to  an  estoppel.  For  example,  in  the  House  of  Lords 
there  is  the  following: 

'•To  raise  an  equity  in  suoh  a  case  there  must  be  a  misrepresentation 
of  exi.sting  facts,  mil  not  mere  intention."'* 

1  Eyre  v.  Burmester  (1864),  4  D.,  J.        -'Ch.  XVIII. 
&  S.  4;jj-  10  a  L.  C.  <>'■).  3  jorJen  v.  Money  (ISM),  5  II.  L.  C. 
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It  is  not  surprising  that  the  word  should  be  so  used,  for,  as 
is  said  in  Bigclow  on  Estoppel: ' 

"The  orif;in  of  the  estojjpel  is  to  he  found  in  the  floctrine  of  equity  tliat 
if  a  representation  be  niiule  to  another,  wiio  deals  upon  tlie  faith  of  it.  the 
former  must  make  the  representation  good,  if  he  line w  or  was  bound  to 
know  it  to  be  false." 

And  Lord  Eldon  speaks  of  estoppel  as  "a  very  old  head  of 
equity."* 

3.  There  can  be  no  question  that  if  I  contract  to  sell  land  to 
A.  ho  has  "an  equity  "  against  me.  It  might  even  be  asserted 
that  he  has  acquired  an  equitable  estate  —  at  all  events  sub 
7no(J(\  and  as  between  the  parties: 

"When  the  owner  of  an  estate  contracts  with  a  purcliaser  for  the  im- 
mediate sale  of  it,  the  ownershij)  of  the  estate  is,  in  equity,  transferred  by 
that  contract"'' 

"It  w.is  argued  at  the  bar  that  the  plaintiff  was.  in  equity,  invested 
with  all  the  ri^'iits  of  Mrs.  Small,  upon  the  principle  tliat,  by  a  contract  of 
purchase,  the  purchaser  becomes  in  etjuity  the  owner  of  the  property. 
This  rule  applies  only  as  between  the  parties  to  the  contract,  and  cannot 
be  extended  so  as  to  affect  tiie  interests  of  others.  If  it  could,  a  contract 
for  the  purchase  of  an  ecjuitable  estate  wouM  be  equivalent  to  a  convey- 
ance. Before  tiie  contract  is  carried  into  elfoct  the  purchaser  cannot, 
against  a  stranger  to  the  contract,  enforce  equities  attaching  to  the  proi> 
erty."* 

Suppose,  then,  that  instead  of  myself  contracting  to  sell,  I 
stand  by  while  a  third  person  (pretending  to  be  the  owner) 
sells  and  conveys  the  property.  Has  the  purchaser  "  an  equity  " 
against  me,  or  is  the  only  lit  language  "1  am  estopped?"  Ob- 
serve the  principle  upon  which  the  court  of  equity  would  orig- 
inally have  proceeded  against  rae: 

"The  person  making  tliose  rejjresentations  shall,  so  far  as  the  powers  of 
a  court  of  equity  extend,  be  treated  as  if  the  representation  were  true,  and 
shall  be  compelled  to  make  them  good."* 


185;  23  L.  J.  Ch.  80.1  See  also  Iliggs 
V.  Northern  (18R'J),  L.  R.  4  Ex.  887; 
88  L.  J.  Ex.  233;  Citizens  v.  First 
National  (1873).  L.  R.  0  H.  L.  3:)2,  43 
L.  J.  Ch.  269;  Re  Romford  (188  5),  24 
Ch.  D.  85;  53  L.  J.  Ch.  720;  Chad- 
wick  V.  Manning  (189G),  A.  C.  231; 
65  L.  J.  P.  C.  42. 

1 5th  ed.,  p.  557. 

2  Evans  v.  Bicknell  flSOl).  6  Ves. 
183.  And  see  Keate  v.  Phillips  (1881), 
18  Ch.  D.  5G0;  50  L.  J.  Ch.  0(5 1. 

'Per  Lord  Wcstbury  in  Rose  v. 
Watson  (1864).  10  H.  L.  C.  678;  33  L. 
J.  Ch.  385.  And  see  Lysaght  v.  Ed- 
wards (1876),  2  Ch.  D.  499:  43  L.  J. 
Ch.  554;  Tailby  v.  Ollicial  Receiver 
(1888),  13  App.  Cas.  523;  58  L.  J.  Q. 


B.  75;  White  v.  Southend  Hotel  Co. 
(1897),  1  Ch.  7G7;  66  L.  J.  Ch.  387. 

*  Per  Lord  Cottenham  in  Tasker  v. 
Small  (1837),  3  My.  &  Cr.  70;  7  L.  J. 
Ch.  19.  And  see  Re  Carpenter  (1854), 
Kay,  418;    Re  Cuming  (1869),  L.  R. 

5  Ch.  72;  Re  Colling  (1886).  32  Ch.  D. 
333;  55  L.  J.  Ch.  486;  Canadian  P. 
Ry.  v.  Burnett  (1889),  5  Man.  426; 
Hill  V.  Cumberland  (1868),  59  Pa.  St. 
474. 

5  Per  Lord  Solborne  in  Citizens' 
Bank  v.  First  Nat.  Bank  (1873).  L.  R. 

6  H.  L.  360:  43  L.  J.  Ch.  269.  And 
see  Favill  y.  Roberts  (1855).  50  N.  Y. 
222;  and  the  discussion  of  the  sub- 
ject in  ch.  XVI. 
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Xote  now  the  very  close  parallel  between  contract  and  es- 
topj^el.  In  contract,  equity  regards  the  estate  as  "transferred 
by  that  contract."  In  estoppel,  the  representation  is  treated 
as  if  it  were  true  —  that  is,  as  if  the  estate  had  been  trans- 
ferred. In  both  cases  the  doctrines  are  peculiar  to  courts  of 
equit}'.  In  contract,  the  estate  passes  —  sub  niodo  no  doubt, 
and  only  as  between  the  parties.  In  estoppel,  the  same  thing 
may  be  said.  In  contract,  a  conveyance  in  accordance  with  its 
terms  may  be  enforced.  In  estojjpel,  the  by-stander  shall  be 
compelled  to  make  the  misrepresentation  good  —  that  is,  to  ex- 
ecute a  conveyance.  In  neither  is  there  an  actual  transfer.  In 
both  a  transfer  will  be  directed.  In  view  of  all  this,  is  it  pos- 
sible to  say  that  contract  will  give  rise  to  "an  equity,"  but 
that  estoppel  will  not?  or  that  the  rights  acquired  by  estoppel 
are  less  complete  than  those  acquired  by  contract? 

If  there  is  to  be  a  distinction  between  contract  and  estoppel 
in  this  respect,  the  results  should  be  reversed.  In  contract, 
there  is  no  pretense  that  the  estate  has  passed  —  there  is  a  mere 
agreement  to  pass  it;  and  it  is  the  court,  and  not  the  parties, 
that  proclaims  that  it  has  already  passed.  In  estoppel,  on  the 
other  hand,  the  parties  to  the  transaction  intend  and  stipulate 
for  the  passing  of  the  estate  —  the  purchaser  believes  that  the 
transaction  is  completed  and  closed,  that  he  has  in  fact  and  in 
reality  got  the  estate;  and  the  by-stander  is  to  be  "treated  as 
if  the  representation  were  true."  There  is,  therefore,  in  estop- 
pel stronger  reason  than  there  is  in  contract  why  the  court 
should  declare  the  existence  of  an  equity  to  the  thing  pur- 
chased. 

The  Question  Ansivered. —  We  may  take  it,  then,  that  the 
effect  of  an  estoppel  is  to  give  the  estoppel-asserter  "an 
equity,"  and  further,  that  it  passes  the  estate,  but  suh  modo 
only  and  merely  between  the  parties.  And  we  are  now  in  a 
position  to  make  reply  to  our  question :  "An  owner  stands  by 
while  I  purchase  his  property;  he  has  the  title  yet  (I  have  not 
got  it);  but  he  is  estopped  as  against  me  from  setting  it  up; 
the  true  owner  sells  to  another;  is  this  second  purchaser 
*  bound  by  the  estoppel  ? '  " 

"We  reply  that  the  data  are  insufficient  and  that  the  question 
is  erroneous.  For  exi)lanation  we  add:  The  first  purchaser 
has  an  equity  against  the  vendor  capable  of  enforcement  against 
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liim.  Whether  that  equity  is  enforceable  against  the  second 
purchaser  (who  has  the  title)  depends  not  upon  any  (juestion 
of  estop))el  binding  parties  and  privies,  but  upon  this  merely 
(and  according  to  familiar  rule):  Was  the  second  a  purchaser 
for  value  without  notice  of  the  prior  efpiity? 

'•Tlie  result,  therefore,  in  solid  sense  and  justice,  is  this:  the  value  of 
an  equity,  wliile  it  subsists  as  an  equity,  can  only  be  lixed  by  tiie  accident 
of  notice."  1 

Mr.  Ijigelow's  statement,  then,  that  "a  ]Hirchaser  of  goods 
is  not  a  privy  in  estojipel  or  otherwise  with  his  vendor,  so  as 
to  be  affected  by  an  estoppel  in  j?ais  resting  upon  the  vendor 
in  respect  of  the  goods,"  is  not  correct  —  that  is,  if  "  privity" 
is  to  determine  j^riority.  X(^r  is  the  aliirmative  of  that  propo- 
sition correct.  For  the  truth  is  that  the  purchaser  is,  or  is  not, 
affected  by  his  vendor's  estoppel  according  to  circumstances. 

"The  rule  bein{!j  that  the  privies  of  a  grantor  who  is  estopped  are  not 
estopped  if  they  are  subsequent  purchasers  for  value,  and  have  no  notice 
that  he  is  estopped." - 

Aj>j)lications. —  Let  us  now  apply  our  principles  and  method 
to  the  case  of  Keate  v.  I^AiUips.^  Its  somewhat  comjdicated 
facts  may  be  (sufficiently  for  our  purposes)  summarized  as  fol- 
lows: The  owner  of  an  equity  of  redemptibn  stood  by  while  a 
confederate,  claiming  as  tenant  under  a  fictitious  lease,  mort- 
gaged his  apparent  estate  to  one  Avho  made  no  inquiry  into  the 
title;  the  confederate  afterwards  got  in  the  legal  title  (he  is 
now  estopped  as  against  the  mortgagee,  or  in  other  words  the 
mortgagee  has  an  equity  against  him),  and  subsequently  he 
(the  confederate)  deposited  the  deeds  with  a  banker  (who  had 
no  notice  of  the  prior  mortgage)  as  security  for  a  loan.  Ob- 
serve that  the  competing  claims  (of  the  mortgagee  and  banker) 
are  both  equitable;  that  if  the  equities  (^.  e.,  the  merits)  are 
equal,  the  first  in  time  should  j^revail;  that  the  mortgage  was 
only  created,  if  at  all,  by  estoppel  of  the  owner  of  the  land; 

iPer  Lord  Henley  in  Stanhope  v.  18  Utah,  25S;  55  Pac.  R.  370.  may  be 

Verney  (17G1),  2  Eden,  85.     And  see  cited  for  the   proposition  that  jiur- 

MacKreth    v.    Symmons    (180S),    15  chasers  from  an  estoppel-denier  will 

Ves.    328;    International    v.    Bowen  be  bound  even  without  notice  of  the 

(1875),  80  III.  5il.  estoppel.    Possession  of  the  estoppi.!- 

■- Rutz  V.  Kehr  (1890),  143  111.  558;  asserter  may,  however,  in  that  case, 

25  N.  E.  R.  958;  29  id.  553;  McCravey  have  been  thought  to  constitute  no- 

V.  Remson  (1851),  19  Ala.  430;  Siiort-  tice;  but  the  judgment  is  not  put 

hard  v.  Suiton  (1878),  C8  Me.  575.  See  upon  that  ground, 

also  Tied.  Real  Prop.,  .i^  731;  3  Wash.  3(1881)  18  Ch.  D.  500;  50  L.  J.  Ck 

Real  Prop.  91.    Clark  v.  Kirby  (1898),  GG4. 


2:)-4  KATUKE  AND  EFFECT  OF  ESTOPPEL. 

and  that  something  may  be  said  in  depreciation  of  the  mort- 
gagee's merits,  for  he  made  no  inquiry  as  to  the  title.  How, 
then,  are  the  rival  claims  of  the  mortgagee  and  banker  to  be 
settled  ? 

Observe  that  tlie  mortgagee  (the  first  in  time)  has  an  equity 
merely  as  against  the  true  owner  (he  has  no  estate,  for  he  claims 
through  one  who  had  none);  and  that  the  banker  has  an  equi- 
table estate.  "We  say  then  that  the  banker  has  the  estate  in 
dispute;  and  (following  our  method)  we  ask,  Is  there  any  rea- 
son for  taking  it  from  him  ?  And  none  can  be  assigned,  for  his 
merits  are  at  least  equal  to  those  of  the  mortgagee  (probably 
superior,  for  the  mortgagee  took  no  precaution  and  made  no 
inquiry  as  to  title) — he  is  a  purchaser  of  an  estate  for  value 
without  notice  of  an  equity.  He  is  therefore  entitled  to  pri- 
ority. 

This  seems  to  be  simple  enough.  But  when  the  word  "es- 
toppel" instead  of  "an  equity  "is  used,  and  when  the  other 
question  is  put:  "Whether  the  second  purchaser  or  the  estate  is 
"bound  by  the  estoppel?"  confusion  ensues.  For  example,  in 
the  case  in  hand  we  have  the  following  in  the  judgment  of 
Bacon,  V.  C. : 

"  It  cannot  be  said  that  because  a  man  commits  a  misdemeanor  with  re- 
lation to  a  certain  estate  that  the  estate  is  thereby  forever  bound.  No  case 
has  been  quoted  that  ;^oes  anytliing  like  that  lengtli.  Tlie  equitable  right 
and  the  equitable  estate  are  distinguished  in  some  of  the  cases  which  have 
been  mentioned.  Stanhope  v  Earl  Verney  (3  Eden,  81),  an  old  case,  but  a 
case  decided  by  one  of  the  most  eminent  judges  that  tliis  jurisdiction  lias 
possessed  (Lord  Chancellor  Northington,  in  June.  1761).  clearly  makes  a  dis- 
tinction between  an  equitable  right,  a  personal  obligation,  and  a  right  which 
attaches  itself  to  the  land,  or  to  the  substance  of  the  thing  wliich  is  the 
subject  of  the  contract  or  transaction.  I  have  heard  no  such  case  men- 
tioned." 

"Admitting,  as  I  have  no  reason  to  doubt,  that  Dims  lale  was  a  male- 
factor, and  that  he  had  committed  a  gross  fraud  and  made  use  of  Tait  as 
an  instrument,  and  that  he  had  imposed  upon  the  plaintitF  and  upon  Phil- 
lips, what  of  that?  Horn  does  tliat  touch  the  estate?  It  would  be  miscon- 
duct for  which  he  could  be  punished,  and  a  wrong  whicli  could  be  redressed 
against  him  personally;  but  1  am  at  a  loss  to  see  how  it  touches  the  estate. 
This  Ijrings  it  close  to  the  doctrine  of  estoppel  which  has  been  argued  at 
such  length  and  with  great  ability." 

"There  are  many  observations  in  the  cases  that  have  been  cited  to  me, 
some  of  them  little  better  than  commonplaces,  others  highly  interesting, 
most  of  them  curious  and  entitled  to  great  attention;  hnt  I  have  never 
heard  that,  because  a  man  commits  a  personal  wrong,  that  he  therefore  de- 
prives himself  of  all  right  of  dealing  with  property  ichich  is  his  in  favor  of 
a  subsequent  purchaser.  Now  that'is  the  whole  case  before  me.  .  .  . 
It  cannot  be  said  tiiat  there  is  a  representation  which  so  deprives  tiie  own.>r 
of  the  equity  of  redemption,  that  is  all  that  Dimsdale  had,  as  he  cannot 
afterwards  deal  with  that  for  value  to  a  person  who  pays  him  or  lends  him 
money  on  the  security  of  t7."i 

iKeate  v.  Phillips  (1881),  18  Ch.  D.  578:  50  L.  J.  Ch.  669. 
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The  last  few  words  are  significant.  They  partially  reveal 
the  real  point  of  the  case,  and  qualify  all  that  has  been  said. 
If  a  man  "  commits  a  personal  wrong"  (such  as  that  in  hand), 
*  does  he  "deprive  himself  of  all  right  of  dealing  with  the  prop- 
erty .  .  .  in  favor  of  a  subsequent  ])urchaser?"  And  the 
answer  is  not  a  categorical  negative,  as  the  judgment  assumes, 
but  this:  that  it  depends  upon  circumstances  —  dejiends  upon 
whether  the  i)urchaser  is  or  is  not  one  for  value  without  notice. 
Suppose  that  the  subsequent  purchaser,  in  the  case  in  hand,  had 
known  all  the  facts  —  had  known  that  the  true  owner,  throuo-h 
a  confederate,  had  induced  the  first  mortgagee  to  lend  money 
upon  a  fictitious  lease  of  the  property,  and  knew  therefore  that 
the  first  mortgagee  had  an  equity  against  the  true  owner  — 
it  would  have  been  impossible  for  him  (the  subsequent  pur- 
chaser) to  obtain  priority.  In  such  case  it  might  be  said  (in 
opposition  to  the  conclusion  arrived  at  in  the  judgment)  that 
the  true  owner  had  deprived  "  himself  of  all  inght  of  dealing 
with  the  property;  "  but  it  would,  of  course,  be  better  to  sa}' 
that  the  purchaser  of  a  subsequent  estate  has  no  priority'-  over 
a  prior  equity  of  which  he  has  notice. 

Eeference  to  another  case,  in  which  it  was  said  that  estoppel 
did  operate  as  against  those  claiming  under  the  estoppel-denier, 
will  be  useful.  A  land-owner  handed  to  a  lady,  as  security  for 
a  loan,  a  package  which  he  untruly  represented  to  contain  the 
title-deeds;  afterwards  he  deposited  the  deeds  with  another 
person  who  had  no  notice  of  the  first  transaction.  In  such  a 
case  Lord  Sel  borne  said:^ 

"As  liptween  Edward  Mucklostone  [the  land-owner],  who  signed  that  let- 
ter, anil  the  representative  of  Mrs.  Shaw  [the  paeka^e  holder],  to  whom  it 
was  addressiHl.  I  have  no  hesitation  whatever  in  holding  that,  whatever 
were  the  deeds  in  Mrs.  Shaw's  hands,  a  good  equitable  security  on  the 
Pennyhaiik  estate  was  created  as  between  those  persons,  which  Edward 
Mucklestone  and  thofie  claiming  iniderhiin  would  be  estopped  Crora  at  anv 
time  whatever  disputing.  I  will  even  go  to  tiie  length  of  saying  that  if 
the  deeds  had  not  been  truly  lieeds  relating  to  the  Pennybank  estate  at  all, 
but  stated  by  hiui  in  writing  to  be  so.  still  the  same  security  would  have 
been  etfected." 

The  contest  here  (as  Lord  Selborne  puts  it)  is  between  two 
equitable  estates.     Applying  the  ordinaiy  principles  of  prior- 

1  Dixon  V.  Mucklestone  (1872),  L.  R.  De  G.  &  J.  1;  27  L.  J.  Ch.  220:  Hunt  v. 

8  Ch.  159;  42  L.  J.  Ch.  210.     See  also  Elmes  (18G0),  2  D.,  F.  &  J.  578;  30  L. 

Sharp  v.  Foy  (1868),  L.  R.  4  Ch.  35.  J.  Ch.  255;  Re  Ingham   (1893),  1  Ch. 

The  facts  cannot  be  understood  with-  352;  62  L.  J,  Ch.  100;  Coh'er  v.  Finch 

out  reference  to  19  L.  T.  N.  S.  541.  (1856),  5  II.  L.  C.  905;  26  L.  J.  Ch.  65. 
Compare  Roberts  v.  Croft  (1857),  2 
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ity,  we  would  say  that  the  case  was  simple  —  the  first  in  time 
has  of  course  priority.  Introducing  estoppel,  we  have  to  say 
that  the  depositor  of  the  deeds  was  estopped  in  favor  of  the 
first  purchaser,  and  (in  opposition  to  other  dicta)  that  "those 
claiming  under  him"  are  likewise  estopped. 

Comparing  the  two  cases,  then,  we  see  that  it  is  impossible 
to  affirm,  generally,  that  estoj)pel  does  or  does  not  deprive  the 
estoppel-denier  of  "  the  right  of  dealing  with  the  property ; "  or 
that  "those  claiming  under  him"  are  bound  by  his  estoppel. 
Everything  depentls  upon  (1)  whether  the  competitors  are  equal 
in  position  with  reference  to  the  estate,  and  (2)  whether  the 
second  purchaser  gave  value  or  had  notice.  In  fact  it  becomes 
apparent  that  under  the  word  "estoppel"  we  are  concealing 
"  an  equity ; "  and  that  when  we  use  that  term,  and  apply  the 
ordinary  principles,  all  difficulty  disappears. 

An  Equity  or  an  Equitable  Estate. —  For  the  sake  of  clear- 
ness in  the  preceding  exposition,  estoppel  has  been  treated  as 
equivalent  to  "an  equity,"  merely;  but  there  is  much  to  be 
said  in  favor  of  the  view  that  estoppel  by  misrepresentation 
may  frequently  pass  an  estate.  The  point  is  somewhat  outside 
the  scope  of  the  present  work  and  can  be  touched  upon  but 
slightly.  The  main  objection  to  such  view  is  that  some  sort 
of  conveyance  is  essentially  necessary  for  the  transfer  of  land. 
But  there  are  several  answers  to  that: 

1.  Estoppel  by  deed  is  usually  thought  to  pass  an  estate,  al- 
though the  very  point  is  that  the  deed  itself  does  not  convey  it.^ 
"  Inurement "  is  the  word  which  seems  to  help  us  over  the  diffi- 
culty—  the  title  will  inure 

"by  direct  operation  of  law  with  the  same  effect  to  all  intents  and  pur- 
poses as  if  such  estate  had  originally  passed  by  the  deed."  2 

2.  In  Smith's  Leading.  Cases  it  is  strongly  maintained  that 
covenants  in  a  deed  run  with  the  land,  although  the  title  passes 
not  by  the  deed  but  by  estoppel.^ 

1"  Estoppels  which  run  with  the  Am.  &  Eng.  Ency.  (2d  ed.),  vol.  11, 

land,  or  work  thereon,  are  no  mere  p.  418,   n.    1;    Boulton   v.  Hamilton 

conclusions;   they  pass  estates  and  (1864),  15  U.  C.  C.  P.  125.     There  is 

constitute  title ;  they  are  muniments  legislation  in  some  of  the  states  upon 

of  title,  assuring  it  to  the  purchaser."  the  subject.     See  Am.  &  Eng.  Ency. 

Favil  V.  Roberts  (1855),  50  N.  Y.  223.  (2d  ed.),  vol.  11,  p.  41'J. 

2  Rawle    on    Covenants   for  Title        ^gee  notes  to  Spencer's  Case  (10th 

(5th   ed.),  §  248  (citing  a  cloud   of  ed.),  vol.  1,  \\  52.     And  see  Trust  & 

cases):  Kerr  on  Real  Property,  g  2275;  Loan  Co.  v.  Ruttan  (1877),  1  S.  C.  Can. 

Maupin  on  Marketable  Titles,  §  213;  584. 
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3.  Rif^lits  in  land  in;iy  be  ac(juii'cd  b}'  dedication,  and  so  with- 
out conveyance. 

4.  A  "  parliamentary  title  "  is  obtained  by  protracted  adverse 
])ossos3ion  without  conveyance. 

5.  A  deposit  of  title  deeds  creates  an  efpiitablo  estate,  and 
not  a  right  merely.' 

G.  Ilecovery  in  trover  and  satisfaction  of  the  judgment  passes 
title  to  goods  without  conveyance. 

7.  The  United  States  Sujireme  Court  has  held  that  a  title  rest- 
ing upon  estoppel  by  misrepresentation  is  sullicient  to  su])])ort 
an  action  of  ejectment.'-  And  in  a  later  case  the  same  court,  after 
referring  to  the  effect  of  estoppel  by  deed  as  a  transfer  of  the 
estate,  said: 

"Why  may  not  a  like  transfer  be  held  to  have  been  made  in  this  case? 
Tlie  reast)ii  ;;ivi'n  (or  tlif  rule  of  inurement  and  estoi)i)'l  by  virtue  of  con- 
veyances is  tliat  it  avoiils  circuity  of  action.  Does  not  the  same  consider- 
ation apply  with  eiiual  force  in  case  of  estoppel  in  pma?  Why  is  it 
necessary  to  go  into  equity  in  one  case,  and  not  in  the  other?  It  has  never 
been  held  tiiat  the  statute  of  frauds  applies  to  cases  of  inurement,  and  it 
has  been  conceded  tliat  it  does  not  affect  cases  of  dedication.  Where  is 
the  ditferen(re  in  principle  in  this  respect  between  those  cases  and  the  one 
before  us?"^ 

"Whatever  dilfd'cnce  there  may  be  as  to  the  usual  elTect  of 
cstopjiel  by  tleed  ])assiiig  a  subsecjueiUly  accjuired  estate,^  it  ap- 
pears to  be  concech'd  that  in  the  case  of  leases  estopjiel  does 
]')ass  the  estate.^  The  explanation  of  this  is  said  to  be  the  fact 
of  the  possession  of  the  lessee;  possession  being  "notice  of  an 
interest,  the  nature  or  extent  of  which  a  purchaser  is  bound  to 
ascertain."^  But  this  reasoning  is  inverted,  for  it  is  this:  Be- 
cause possession  gives  notice,  therefore  a  lease  passes  an  estate 
by  estop[)el;  and  it  is  a  rule,  tlierefore,  for  finding  out,  upon 
consideration  of  the  rights  of  the  parties,  when  the   estate 

iKeys  v.  Williams  (18:38),  3  Y.  «fe  ^g^e  discussion  in  BiKelow  on  Es- 

C.  K.x.  55;  Uockley  v.  Bantock(1826),  toppcl  (5tii  ed.).  o84  IT. ;  Rawieon  Cov- 
1  Russ.  141.  Such  a  mortgage  may  enants  for  Title  (4th  ed.),  404  £T.;  Boul- 
be  foreclosed.  James  v.  James  (1873),  ter  v.  Hjjnilton  (18G4),  15  U.  C.  C.  P. 
L.  R.  16  Eq.  153:  42  L.  J.  Ch.  386;  125;  Fcatherstone  v.  McDonnell 
liackliouse  v.   Chariton  (18T8j,  8  Ch.  (1865),  id.   162;    Baxter  v.  Bradbury 

D.  444:  Lees  v.  Fisher  (1S8J),  22  Ch.  (1841).  20  Me.  260:  Bank  of  Utica  v. 
D.  2.:>3.  Mt'rsereau  (1848),  3  Barb.  (N.  Y.)  52a 

2Stoddard   v.  Chambers  (1814),  43  5  Bigelow  on  Estoppel  (5th  ed.).  420: 

U.  S.  316.  Trevivian  v.  Lawrence  (1706),  1  Salk. 

^Dickerson  v.  Colgrove  (1870).  100  276. 

U.  S.  583.     And  see  Kirk    v.  Hamil-  •>  Bigelow  on  Estoppel  (5th  ed.),  421. 
ton  (1880).  102  U.  S.  68;  Cleveland  v. 
Cleveland  (18DU),  W  Fed.  \L  123. 
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passes;  instead  of  one  by  which  to  ascertain  the  rights  of  the 
parties. 

Probabl}'-  upon  close  investigation  it  will  be  found  that  the 
difference  between  estoppel  by  misrepresentation  and  estoppel 
b}'  deed  is  to  be  found  merely  in  the  fact  that  in  the  latter  the 
subsequent  purchasers  have  more  frequently  notice  of  the  es- 
toppel than  in  the  former;  and  it  has  become  usual,  therefore, 
to  say  in  the  one  case  that  the  purchasers  are  bound,  and  in 
the  other  that  they  are  not. 

It  may  be  found  too  that  in  some  cases  "an  equity"  may 
arise  by  estoppel  and  sometimes  "an  equitable  estate."  And  it 
is  hardly  necessary  to  add  that  where  estoppel  has  the  effect 
of  passing  an  estate,  the  same  rules  will  apply  to  contracts  for 
priority  as  in  other  cases  in  which  estates  are  by  other  means 
transferred. 

Effect  Under  the  Factors  and  Sale  of  Goods  Acts. —  These 
statutes  do  not  proceed  upon  any  of  the  lines  which  have  been 
discussed.  They  provide  that  under  certain  circumstances  of 
ostensible  ownership  and  ostensible  agency  an  unauthorized 
disposition  of  goods  is  to  have  the  same  effect  "as  if  such  per- 
son were  the  owner  of  the  goods,"  or  "  as  if  he  w^ere  expressly 
authorized  hy  the  owner  of  the  goods  to  make  the  same."  '  The 
effect  of  these  provisions  is  not  only  to  estop  the  true  owner 
from  setting  up  his  title  as  against  an  innocent  purchaser,  but 
to  pass  the  legal  title  to  the  purchaser.  In  such  cases  a  subse- 
quent purchaser  from  the  true  owner,  even  if  he  had  no  notice 
of  the  prior  disposition,  would  have  no  claim  to  the  goods;  for 
he  has  not,  as  in  cases  outside  the  statute,  the  legal  or  in  fact 
any  title  to  them. 

II.  •  Does  Estoppel  Bind   Creditors  of  the  Estoppel-denier  ? 

The  solution  above  offered  cannot,  unfortunatelv,  be  said  to 
be  quite  in  harmony  with  the  eases  with  which  we  have  now 
to  deal  involving  the  following  question :  Suppose  that  the 
owner  has  become  estopped  (by  standing  by  while  his  property 
is  sold  by  another)  from  setting  up  his  title  as  against  the  pur- 

1  Factors  Act,  52  &  53  Vic.  (Imp.),     57  Vio.  (Imp.),  ch.  71,  §  25  (1);  59  Vic. 
eh.  45,  g§  2  (1),  7,  8;  Rev.  St.  Ont.,  ch.     (Man.;,  ch.  25,  g  24  (1). 
150,  g§  5, 11;  Sale  of  Goods  Act,  56  & 
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chaser;  that  a  creditor  obtains  judf^ment  against  the  owner; 
and  tluit  the  sheriff  sells  the  pro|)erly  under  execution  against 
hira, —  is  the  sheriff's  purchaser  of  the  owner's  interest  lilcewise 
esto))ped  as  against  the  first  purchaser? 

l^rivity. —  Working  along  the  line  of  privity  we  would  find 
it  hard  to  give  an  answer,  and  might  possibly  proceed  as  in  the 
cases  already  considered;  that  is,  ascertain  upon  general  prin- 
ciples who  ought  to  have  priority,  and  then,  in  accordance  with 
the  conclusion  so  arrived  at,  declare  that  the  sheriff's  purchaser 
was,  or  was  not,  in  privity  with  the  vendor,  and  so  bound  by 
the  estopjiel. 

For  the  existenc*^  of  privity  in  such  a  case  (if  we  were  to  in- 
vestigate this  first)  one  might  say  that  a  purchaser  at  a  sherifTs 
sale  gets  that  which  the  debtor  had,  subject  to  all  equities  of 
every  sort;  that  he  can  be  in  no  better  position  than  the  debtor; 
that  privitv  of  estate  exists,  not  only  when  the  grantor  himself 
conveys  tlie  estate,  but  also  when  under  legal  authority  it  is 
conveyed  by  some  one  else  for  him :  ^  that  therefore  the  sheriff's 
purchaser  is  in  privity  with  the  debtor;  and  that  he  is  for  that 
reason  bound  by  the  estoppel  which  affected  him  whose  estate 
he  has  acquired.  Plainly,  if  we  are  going  to  come  to  the  conclu- 
sion that  the  sheriff's  purchaser  is  estopped,  and  argue  that  he 
is  so  because  of  his  privity,  we  can  make  something  of  a  case.^ 

No  Privitij.—  Against  the  existence  of  privity  in  such  a  case 
(if  we  are  going  to  say  that  the  sheriff's  purchaser  is  not  in 
privity  with  the  vendor,  and  consequently  is  not  estoppe^l),  we 
may  reason  somewhat  in  this  fashion: 

"The  legal  relation  between  debtor  and  creditor  is  one  of  antagonism 
rather  than  of  confidence  or  mutual  dependence."  ^  "  The  ^  /«.  directs 
the  sheriff  to  seize  the  g(X)ds  of  tiie  debtor.  The  sheriff  is  a  stranger  to 
the  debtor,  and  tlie  only  question  for  iiim  is.  Are  tliose  the  goods  of  the 
debtor  or  not  ?  "  *     "  If  the  execution  creditor  could  for  this  purpose  be  said 

i"He  would  have  been  estopped  enthal  v.  Ford  (1897),  A.  C.  156;  66 

from  setting  up  his  own  fraud;  and  L.  J,  Ch.3o3;  Wachusett,  etc.  v,  Sioux 

as  he  would  have  been  estopped,  his  City,  etc  (1894),  63  Fed.  R  300,  371. 

trustee  in  bankruptcy,  who  is  suing  -Parker   v.    Crittenden   (1870),    37 

upon  the  relation  between  him  and  Conn,    1-18;    International   Bank    v. 

the  defendant,  is  just  as  much  es-  Bowen  (1875),  80  III.  5-11. 

topped  as  he  was."     Per  Brett.  L.  J.,  'Per  Woodward,  J.,  Water's   Ap- 

in  Harris  v.  Truman  (1882),  9  Q.  B.  D.  peal  (1800),  35  Pa,  St.  52a 

574;  51  L.  J.  Q.  B.  338.     And  see  Re  ♦  Per  Martin,  B.,  Richards  v.  Johns- 

Sotrth  Essex  Estuary  Co,  (1871),  L.  R.  ton  (1859),  4  H.  &  N.  mi;  28  L.  J.  Ex. 

1 1  Ec].  157;  40  L.  J.  Ch.  153;  Re  Wheal  32a 
Unity  Co.  (1880),  15  Ch.  D.  13;  Bloom- 
14 
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to  claim  tlirou?:!!.  and  under,  the  execution  debtor,  so  as  to  be  in  privity 
witli  liini.  lie  might  be  estopped.  But  I  do  not  think  tliat  lie  can  be  said 
so  to  claim:  he  claims  through,  and  by,  tlie  hiw,  as  against  the  execution 
debtor,  and  not  tlirougli,  and  under,  Iiim." ' 

isolation  of  the  question  in  hand,  by  a  discussjion  of  the  ex- 
istence of  privity,  docs  not  ap])ear  to  promise  great  success. 

The   Cases. —  Distinguishing  among  the  authorities  which 

proceed  largely  upon  that  line,  we  find  that  in  England  it  is 

thought  that  there  is  no  privity  and  no  estoppel.     In  the  former 

of  the  cases  cited  in  the  notes,^  IVIartin,  B.,  said: 

"  No  authority  has  been  cited  to  show  that  a  judgment  creditor  is  party, 
or  privy,  to  the  act  of  the  judgment  debtor." 

The  latter  of  the  cases  was  one  in  which  a  bailee,  being  es- 
topped to  deny  the  title  of  his  bailor,  was  held  not  to  be  upon 
that  account  estopped  as  against  an  execution  creditor  of  the 
bailor.     Lord  Esher  said: 

"But  even  then  there  would  be  merely  an  estoppel  between  those  par- 
ties, and  such  an  estoppel  would  give  the  claimant  no  real  title  to,  or  in- 
terest in,  the  goods.  Such  an  estoppel  merely  prevents  the  party  who  is 
estopped  from  saying,  as  against  some  other  party,  that  the  goods  do  not 
belong  to  such  other  party,  though  in  fact  they  do  belong  to  him:  and  it 
clearly  takes  effect  as  between  parties  and  privies." 

So  also  in  Nebraska^  the  owner  of  a  bu.siness,  by  represent- 
ing that  it  belonged  to  his  wife,  induced  persons  to  sell  goods 
to  the  wife  and  to  take  a  mortgage  as  security.  Other  per>ons 
(having  no  knowledge  of  the  misrepresentation)  sold  goods  to 
the  husband,  and  afterwards  issued  attachments  against  him. 
Heldy  that  the  attaching  creditors  were  not  bound  by  the  es- 
toppel, and  consequently  took  priority  over  the  mortgage. 

And  in  New  York'*  an  owner  stood  by  while  another  mort- 
gaged his  estate;  afterwards  the  owner's  interest  was  sold 
under  execution  against  him;  and  the  purchaser  under  execu- 
tion was  held  to  be  entitled.     O'Brien,  J.,  said: 

"The  rule  that  estoppel  binds  parties  and  their  privies  in  estate  and 
blood  applies  only  when  subsequent  parties  re])resent  the  rights  and  es- 
tate of  tlie  part}'  wlio  created  the  estoppel,  and  nothing  more.  It  does  ncjt 
apply  to  a  party  who,  in  tlie  process  of  transferring  real  estate,  has  ac- 
quired a  better  title  tiian  his  ])redecessor  had." 

With  respect,  it  may  be  said  that  this  is  reverting  to  the 
hoe-and-shovel  process.  For  the  question  is  whether  the  sher- 
iff's purchaser  did  acquire  "a  better  title  than  his  predecessor 

1  Per  Lord  Esher,  Richards  v.  Jen-  v,  Jenkins  (1886),  18  Q.  B.  D.  451;  50 
kins  (1886),  18  Q.  B.  D.  456;  56  L.  J.     L.  J.  Q.  B.  293. 

Q.  B.  293.  3  Oberfelder  v.  Kavanagh  (1890),  29 

2  Richards  v.  Johnston  (18")9).  4  H.     Neb.  427;  45  N,  W.  R.  471. 

&  N.  664;  28  L.  J.  Ex.  322;  Richards        <  Lyon  v.  Morgan  (1891),  113  N.  Y, 

509;  38  N.  E.  R  901. 
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liad."  To  ascer-tain  that  we  must  (following  the  method  in 
vofue)  first  ascertain  whether  there  was  ])rivitv  between  these 
two  persons.  But  the  learned  jndge  says  that  there  was  no 
privity  because  a  better  title  did  pass.  The  answer  to  the 
([uestion  in  judgment  is  assumed  in  order  to  ascertain  whether 
there  is  privity,  instead  of  ascertaining  whether  there  is  priv- 
ity in  order  to  answer  the  question  in  judgment.  Perhaps 
both  methods  are  wrong. 

Upon  the  other  hand,  in  Connecticut,  where  the  owner  of  a 
chattel  was  estopj)ed  by  standing  by  while  it  was  so  sold,  the 
purchaser  was  held  to  be  entitled  to  maintain  replevin  for  it 
as  against  attaching  creditors  of  the  owner.^  The  ground 
taken  was  the  existence  of  privity  of  estate  between  the  cred- 
itors and  their  debtor,  the  owner. 

In  Kentucky  it  is  held 
"that  when  the  firm  or  the  partners  have  done  any  act  which  precludes 
eacli  and  all  its  members  from  assertini^  tlieir  lien, or  when  from  any  oth-.r 
cause  they  are  in  a  positiu7i  in  which  they  cannot  assert  it,  that  firm's  cre.l- 
itors  are  equally  unable  to  do  so."  2 

A  Pennsylvania  case'  has  been  cited  for  the  proposition 
"that  no  privity  exists  between  creditor  and  debtor."*  That 
is  strictly  accurate,  but  must  be  carefully  interpreted.  In  the 
case  in  question  a  vendor  conveyed  lo  a  purchaser  by  a  dee' I 
with  general  warranty  and  containing  a  receipt  for  the  pur- 
chase-money. The  money  in  reality  was  not  paid,  and  the 
vendor  took  judgment  against  the  purchaser  for  the  amount. 
Other  judgment  creditors  of  the  purchaser  contended  that  the 
vendor  was  estopped  by  his  deed  from  asserting  that  the  money 
was  not  paid,  and  sought  ])riority  over  his  judgment.  It  was 
held  that  they  could  not  set  up  the  estoppel  which  their  debtor 
might  have  set  up.  That  seems  to  be  clear  enough.'*  The  pur- 
chaser (possibly)  might  have  defended  the  action  of  the  vendor 
upon  the  technical  ground  that  although  he  had  not  paid  the 
money,  yet  that  he  held  a  receipt  for  it.  But  not  having  done 
so,  it  is  hard  to  see  how  his  other  creditors,  after  the  judgment 
had  been  obtained,  could  get  any  benefit  from  such  a  point." 

1  Parker  v.  Crittenden   (1870),   37  <  Bigelow  on  Estoppel  (5th  ed.),  343. 

Conn.  148.     And   see   Kern   v.  Day  ^See  also  Sunderlin   v.  Strutheis 

(1893),  45  La.  Ann.  71;  13  S.  R.  6.  (1864),  47  Pa.  St  411. 

^  Couchmau   v.  Maupin   (1879),  78  ^  The  case  is  one  of  a  class  to  whicli 

Ky.  37,  Heane  v.  Rogers  (1829),  9  B.  &  C.  577; 

3  Water's  Appeal  (1860),  35  Pa.  St.  7  L.  J.  K.  B.  283,  belongs,  altliou-h 

503^  that  is  not  always  quite  recognized. 
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Grovnd  of  Error. —  To  the  present  writer  it  has  always  ap- 
peared that  much  of  the  error  encountered  in  the  development 
of  the  law  is  attributable  to  an  excess  of  deductive  reasoning. 
That  method  is  right  enough,  provided  that  by  induction  your 
major  premise  has  been  made  perfectly  secure.  The  certainties 
of  yesterday,  however,  are  the  dubieties  of  to-day;  and  it  be- 
hooves the  lawyer  (perhaps  of  all  others),  by  frequent  scrutiny, 
to  keep  himself  free  from  formulas  that  have  ceased  to  be 
true. 

Had  we  never  heard  that  estoppels  bind  parties  and  privies, 
there  would,  one  would  think,  be  little  doubt  that  a  sheriff's 
purchaser  could  occupy  no  better  position  than  that  of  the  ex- 
ecution debtor.  But  the  old  rule,  formulated  for  totally  dif- 
ferent lines  of  cases,  is  appealed  to  as  though  it  were  a  statute, 
and  other  principles  are  overridden  that  it  may  have  full  sway. 
The  result,  as  one  may  imagine,  has  been  unsatisfactory. 

True  Position. —  The  position  is  this:  The  owner  who  stands 
by  continues  (after  his  estoppel)  to  have  the  legal  title  in  the 
property ;  but  he  has  no  equitable  interest  in  it,  or  at  all  events 
no  equitable  right  to  it;  upon  the  contrary,  as  between  him 
and  the  other  party,  he  can  claim  neither  property  nor  pos- 
session. Subsequently,  all  his  interest  in  the  chattel  is  sold  by 
the  sheriff;  and  now  it  is  said  that  the  sheriff's  purchaser  has 
acquired  not  only  the  legal  title  which  the  debtor  had,  but 
also  the  beneficial,  which  he  had  not. 

It  is  trite  law  that  the  sheriff  can  sell  nothing  but  that  which 
the  debtor  has.  But  it  is  argued  that  the  debtor  had,  as  a 
matter  of  fact,  both  the  legal  and  the  beneficial  title;  and  was 
merely  under  a  disability,  personal  to  himself,  to  set  it  up  — 
that,  by  virtue  of  an  estoppel  as  against  him,  he  was  precluded 
from  asserting  his  rights.     Translate,  however,  "estoppel  as 

See  Richards  v.  Johnston  (1859),  4  debtor's  estate  upon  the  ground  tiiat 

H.  &  N.  6G;J;  28  L.  J.  Ex.  322.     Sup-  there  was   in  fact   no  agency,  an. I 

pose  that  a  defendant  is  sued  upon  that   by  the    estoppel   they,  at  all 

a  contract  entered  into  upon  his  be-  events,  were  not  bound.    Such  cases 

half  by  one  who  had  no  authority  are  entirely  distinct  from  those  witli 

to  make  it,  but  who  was  held  out  by  which  we  have   been   dealing,  viz., 

the  defendant  as  having  such  au-  those  which  involve  ownership  of 

thority.  The  defendant  is  now  liable  property.     See  also  Allan  v.  McTav- 

by  estoppel.     But  it  could  hardly  be  isli  (1883),  8  Ont.  App.  440;  Young  v. 

contended  that  his  other  creditors  Ward  (18%),  24  Ont.  App.  147. 
could  exclude  the  plaintiff  from  the 
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against  him"  into  "an  equity  in  favor  of  tho  other  party,"' 
and  the  reasoning  disappears.  For  the  position  then  in  this: 
The  debtor  has  the  legal  title  to  the  property,  but  in  equity  he 
has  no  right  whatever  to  it.     So  stated  the  dilliculty  is  gone. 

Suppose  that  instead  of  standing  by  while  the  chattel  was 
being  sold  (as  in  the  case  under  assumption)  the  owner  had 
contracted  that  he  would  never  question  the  validity  of  tho 
sale.  Here  also  the  title  would  have  remained  in  him,  but  he 
would  be  bound  by  his  contract  not  to  set  it  uj),  and  the  pur- 
chaser would  have  an  equitable  right  to  the  property.  If,  after- 
wards, the  sheriff  sold  the  property  under  execution  against 
the  former  owner,  no  beneficial  interest  would  pass.  And  would 
the  law  be  reasonable  which  provided  that  if  the  owner  had 
induced  the  first  purchaser  to  take  the  title  by  contracting  that 
he  would  never  question  it,  the  result  would  be  entirely  differ- 
ent from  what  it  would  be  if  he  had  induced  him  to  take  the 
same  property  by  misrepresentation,  the  legal  effect  of  which 
is  to  preclude  him  from  questioning  it. 

Joint  and  Separate  Creditors  of  Partners. —  A  further  diflB- 
culty  is  presented  by  such  a  case  as  this:  R.  is  the  proprietor 
of  a  business,  and  has  certain  creditors  as  such;  to  other  cred- 
itors C.  has  been  held  out  as  a  partner  of  R. ;  R's  creditors 
claim  that  the  assets  are  separate  assets  of  R.,  and  the  other 
creditors  claim  that  they  are  partnership  assets  of  R.  and  C. 

Upon  the  principle  of  parties  and  privies  being  bound  by  es- 
toppel, and  creditors  not  being  in  privity  with  their  debtors, 
R.'s  creditors  have  clearly  the  best  of  it,  for  the  fact  is  that  the 
assets  are  separate.  In  Re  Rowland  &  Crankshaw^-  however, 
Lord  Cran  worth  arrived  at  a  contrary  conclusion.  But  the  judg- 
ment is  uninstructive,  for  the  learned  judge  rested  his  decision 
on  the  argument  that 

*'as  C.  sufTered  R  to  trade  in  the  name  of  the  firm,  any  persons  trading 
with  him  are  entitled  to  say  tliat  R  and  C.  are  the  persons  with  whom 
they  dealt,  and  the  goods  are  joint  goods." 

They  are  SO  entitled,  no  d<jubt;  but  can  they  so  say,  as  against 
persons  who  traded  with  R.  alone  u])on  a  different  representa- 
tion (one  according  to  the  very  fact),  and  who  knew  nothing 
of  the  misrepresentation  upon  which  the  joint  creditors  say  that 

»See,   however,   the    Scotch    law:        -'(ISGG)  L.  R.  1  Ch.  424 
Inglis  V.  Robertson  (18U8),  A.  C.  GIG; 
C7  L.  J.  P.  C.  loa 
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the}^  traded?  If  the  joint  creditors  are  entitled  to  say  that  they 
acted  upon  a  representation  of  partnership  and  that  the  assets 
are  therefore  joint,  why  may  not  the  separate  creditor  say 
that  he  acted  upon  the  contrary  representation  and  that  there- 
fore the  assets  are  separate?  The  doctrine  of  "reputed  owner- 
ship "  would  go  far  to  settle  the  difficulty  in  case^  of  bankruptcy. 
The  question  then  would  be  one  of  general  repute,  and  would 
bind  everybody.  But  Lord  Cran worth  distinctly  said  that  "  the 
question  of  reputed  ownership  has  nothing  to  do  with  the  case." 
In  a  subsequent  instance  of  somewhat  similar  character, 
Ek  jparte  Ilayman^  a  business  which  really  belonged  to  a  father 
Avas  so  carried  on  that  nine  creditors  out  of  eighty-two  "  de- 
posed that  they  had  .  .  .  always  treated  the  son  .  .  . 
as  being  in  partnership  with  the  father."  A  separate  creditor 
of  the  father  desired  to  prove  against  the  assets  of  the  business 
as  being  the  separate  estate  of  the  father,  but  he  was  unsuccess- 
ful. Bagallay,  L.  J.,  rested  his  judgment  upon  the  principle  of 
Be  Eowland  <&  Crankshaw.  James,  L.  J^  also  approved  of 
that  case,  but  said  that  the  principle  of  reputed  ownership 
seemed  to  underlie  it.^  Thesiger,  L.  J.,  alone  met  the  real 
question  "when  he  saidi 

"  If  the  consequence  that  the  stock-in-tra  Je  isto  be  held  to  be  joirjt  prop- 
erty, where  there  is  an  ostensible  partnership,  is  merely  an  offshoot  of  tlie 
doctrine  of  reputed  ownership,  then  I  can  well  understand  tliiit,  in  such  a 
case,  the  rights  of  the  separate  creditors  shonid  be  debarred,  and  that  they 
should  not  be  entitled  to  prove  in  competition  with  the  joint  creditors. 
But  if  this  result  is  supposed  to  flow  from  the  doctrine  of  ostensible  part- 
nership per  se,  then  I  must  say,  for  myself,  that  I  cannot  see  why,  in  sucli 
a  case,  the  ris^lits  of  the  separate  creditors  should  be  any  less  than  the  joint 
creditors.  The  law  relating  to  ostensible  partnership  is  founded  on  the 
doctrine  of  estoppel;  and  altliough  the  doctrine  of  estoppel  might  be  per- 
fectly good  as  between  those  who  contract  with  the  joint  creditors  them- 
selves. I  do  not  see  why,  in  the  event  of  bankruptcy,  that  estoppel  should 
apply  to  the  separate  creditors,  whose  rights  before  bankruptcy  stand  very 
iiiuch  in  the  same  position  as  those  of  the  joint  creditors.  On  the  one  hand 
you  have  a  joint  creditor  who  had,  before  the  bankruptcy,  a  right  of  action 
against  his  particular  debtor;  and  a  right,  upon  obtaining  judgment  in  tliat 
action,  to  seize  the  property  which  was  in  fact  separate  estate.  On  tlie 
other  hand  you  have  jomt  creditors  who  are  entitled  to  sue  the  two  part- 
ners on  the  ground  of  the  ostensible  partnership,  and  who,  in  the  event  of 
tlieir  obtaining  a  judgment,  would  be  entitled  to  seize  the  same  property 
although  separate  estate.  But  when  the  bankruptcy  arises,  and  there  is  to 
l>e  an  administration  of  the  estate,  it  would  seem  to  be  just  that  the  sepa- 
rate creditors  should  have  a  right  against  the  estate  w^hich  was  in  fact 
separate  estate,  and  the  joint  creditors  should  have  a  right  against  the 
estate  whicli  was  held  out  to  them  as  joint  estate." 

This  would  no  doubt  be  just,  but  it  is  unobtainable.  For 
there  is  but  one  estate ;  and  if  the  separate  creditors  are  to 

1  (1878)  8  Ch.  D.  25;  47  L.  J.  Bk.  54.        2  it  will  be  remembered,  however, 

that  Lord  Cranworth  said  otherwise. 
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talce  it  because  it  is  "in  fact  separate  estate,"  and  the  joint 
creditors  are  to  take  it  because  it  "  was  held  out  to  them  as 
joint  estate,"  tliere  will  not  be  as  much  left  as  usual  for  the  as- 
signee. The  present  writer  suggests  that  it  is  impossil>le  to 
exclude  the  separate  creditors,  for  the  estate  is  in  fact  separate,' 
and  they  have  done  nothing  to  preclude  them  from  so  saying. 
Upon  the  other  hand,  the  joint  creditors  cannot  be  excluded. 
As  a  matter  of  fact  they  are  not  joint,  but  separate,  creditors; 
having,  in  addition,  a  right  by  estoppel  to  hold  some  other 
person  also  liable  if  they  so  desire.  They  cannot  be  compelled 
to  assert  that  they  are  joint  creditors  in  order  to  oust  them 
from  participation  in  the  assets. 

In  some  instructive  cases-  in  the  United  States  the  matter 
is  put  in  this  way:  The  right  which  partnershij)  creditors  have 
to  priority  over  separate  creditors  in  respect  of  partnership  as- 
sets is  founded  upon  the  right  of  each  partner  to  require  part- 
nershit)  assets  to  be  applied  to  partnership  debts  before  any 
partner  can  participate;  partnership  creditors  are  subrogated 
to  this  partnership  right,  and  so  exclude  the  separate  creditors 
from  partnership  assets;  but  this  reasoning  cannot,  of  course, 
apply  where  there  is  in  reality  only  one  partner,  for  in  such 
case  there  is  no  partnership  right  to  which  creditors  may  be 
subrogated;  therefore  creditors  of  a  partnership  by  estoppel 
only  can  have  no  right  to  exclude  separate  creditors.  For  ex- 
ample, if  A.  represents  that  B.  is  his  partner,  and  thus  misleads 
creditor  No.  1,  A.  is  of  course  estopped  to  deny  the  partner- 
ship; but  creditor  No.  2  (of  A.  alone)  would  of  course  be  in  no 
way  estopped  to  deny  it;  and  No.  2  would  take  the  assets  as 
separate,  because,  there  being  no  real  partnership.  No.  1  can 
have  no  right  by  way  of  subrogation  to  exclude  him. 

No  objection  to  this  reasoning  or  its  result  can  be  made  so 
far  as  it  indicates  that  No.  1  cannot  exclude  No.  2.  But  the 
inference  must  not  bo  di-awn  that  No.  2  can  therefore  exclude 
No.  1 ;  for,  as  has  just  been  said,  he  is  in  fact  a  separate  cred- 
itor also,  and  only  by  an  estoppel,  which  he  may  or  may  not  (as 
he  pleases)  set  up,  can  he  be  said  to  be  a  partnei'ship  creditor. 

Ucpuied  Ownership  Clauses.— Ohsevve  the  elfect  of  the  re- 
puted ownership  clauses  in  relation  to  the  i>aities  and  privies 

1  See  Jleiidian  Nat  Bank  v.  M'Con-  Grabenheiiuev  v.  Rindskotf  (.1885),  64 
ica  (18<J1).  y  Oliio  C.  C.  -U2.  Tex.  49. 

2  Glenn    v.   Gill  (1852),  2    Md.   1; 
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rule.  The  act  declares  ^  that  all  goods  "  in  the  possession,  order 
or  disposition  of  the  bankrupt  in  his  trade,  or  business,  by  the 
consent  and  permission  of  the  true  owner,  under  such  circum- 
stances that  he  is  the  reputed  owner  thereof,"  shall  form  part 
of  "  the  property  of  the  baukrupt,  divisible  amongst  his  cred- 
itors." This  law  proceeds  upon  a  rough  application  of  the 
princijiles  of  estoppel.  The  true  owner  of  the  goods  has  al- 
lowed tiie  bankrupt  to  represent  himself  as  the  owner  of  the 
goods;  upon  the  faith  of  this  apparent  ownership,  credit  has 
been  given;  and  the  true  owner  having  assisted  in  the  misrep- 
resentation is  estopped.2  Upon  the  principles  of  estoppel,  then, 
the  true  owner  ought  to  be  estopped.''  But  if  estoppels  bind 
only  parties  and  privies,  and  if  creditors  are  not  in  privity 
with  their  debtor,  then  any  creditors  of  the  true  owner  ought 
not  to  be  estopped.  The  effect  of  the  statute,  nevertheless,  is 
to  estop  such  creditors  equally  with  their  debtor — the  true 
owner.  Here  then  is  a  most  important  inroad  upon  the  doc- 
trine that  estoppels  bind  only  parties  and  privies;  or  else  upon 
the  holding  that  creditors  are  not  in  privity  with  their  debtors; 
and  will  be  some  help,  it  is  hoped,  to  the  reconsideration  of  the 
decisions  which  enable  a  sheriff's  purchaser  to  take  property 
as  to  which  the  execution  debtor  had  not  a  shade  of  equitable 
title  that  he  himself  could  enforce. 

In  the  absence  of  legislation  it  has  been  held  in  Massachu- 
setts^ that 

"an  assignment  under  the  insolvent  laws  does  not  vest  in  the  assignees 
property  which  has  been  put  into  the  hands  of  the  debtor  for  the  fraud- 
ulent purpose  of  giving  him  a  false  credit,  although  some  of  the  creditors 
may  have  been  defrauded  thereby;" 

1  46  &  47  Vic.  (Imp.),  eh.  52,  g  44  (3).  toppel,  strictly,  there  must  be  action 

2  See  Robson  on  Bankruptcy  (7tli  by  the  estoppel-asserter  upon  the 
ed.),  513.  In  Ex  parte  Hayraan  (1S78),  faith  of  the  apparent  ownership. 
8  Cli.  D.  23,  47  L.  J.  Bk.  54,  James,  There  could  be  no  estoppel  without 
L.  J.,  said:  "The  doctrine  of  reputed  such  action  but  for  the  statute, 
ownership  is  only  an  application  of  ^Ex  parte  Ford  (1876),  1  Ch.  D.  521; 
the  common  principle  that  people  45  L.  J.  Bk.  96.  The  case  shows  that 
must  make  good  their  representa-  the  determining  factor,  here  as  else- 
tions."  In  the  text  it  is  said  that  the  where,  is  whether  the  true  owner 
statement  "proceeds  upon  a  rough  had  notice  of  what  was  being  dono. 
application  of  the  principles  of  es-  And  see  Re  Clark  (1894j,  2  Q.  B.  39:5; 
toppel."     It  is  not  always  true  that  63  L.  J.  Q.  B.  806. 

credit  has  been  given  upon  the  faith  ■»  Audenried  v.  Betteley  (1863),  87 
of  the  apparent  ownership.     For  es-     Mass.  382. 
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;  nd  that  that  i.:  tlie  case  even  where  the  local  law  provided 
that 

'•the  assip^niiiont  shall  vost  in  tlie  as«!i<;nee  all  the  property  of  the  debtor, 
real  atul  pi'isonal,  wliicli  lie  coulil  lawfully  have  suM,  assif^ned  or  convoyed, 
or  vvliicli  niiKht  have  l.e -n  taken  on  execution  U[)on  a  julgment  against 
him,  at  the  titne  of  the  first  publication."! 

Bona  Fide  and  Fraudulent  DebenturcJi. —  The  subject  under 
consideration  has  arisen  in  still  another  form.  ISuipose  that  a 
company,  havin<^  executed  certain  debentures,  so  deals  with 
them  that  one  of  the  directors  is  enabled  fraudulently  to  dis- 
])ose  of  them  for  his  own  use,  under  such  cii'cumstances  as 
would  estop  the  company  from  disputing  their  validity  in  the 
hands  of  a  ^c>;i«j^yc' assignee;  and  suj)pose  that  there  are  other 
debenture  holders  of  the  company  whose  holdings  are  good 
without  estoppel;  are,  or  are  not,  these  other  debenture  hold- 
ers "  bound  by  the  estoppel"  of  the  com]>any  ?  In  other  words, 
will  the  holders  of  the  fraudulent  debentures  rank  with  the 
holders  of  the  valid  ones?     In  Moioail  v.  Castle-  it  is  said: 

"If,  after  issuing  debentures"  (valid  ones),  "the  company  issued  others" 
(»ood  only  by  estoppel),  "they  could  not  by  estoppel  bind  those  who  had 
previously  acquired  rights  against  them.  The  company  might  bind  them- 
selves by  an  admission;  but  a  man  cannot  bind  by  his  admission  those  who 
do  not  claim  under  liiui,  but  who  before  the  admission  had  acquired  a 
right." 

The  judgment  leaves  undecided  the  point  whether  holders  of 
subsequently  issued  (honest)  debentures  would  be  estopped  to 
deny  the  validity  of  a  prior  fraudulent  issue,  with  an  indication 
that  probably  they  would.  This  would  lead  to  the  confusion 
that,  of  three  classes  of  holders,  those  prior  to  the  fraudulent 
issue  would  take  priority  over  that  issue;  those  subsequent  to 
that  issue  would  rank  equally  with  the  fraudulent  issue;  Avhile 
of  necessity  those  issued  both  prior  and  subsequent  to  the 
fraudulent  issue  (being  both  regular)  would  rank  equally;  that 
is  to  say,  A.,  would  be  prior  to  B.  and  ecjual  to  C. ;  but  B.  and 
C.  would  be  equal,  which  is  something  of  a  tangle. 

AVhat  would  be  the  law  had  the  debtor  been  an  individual 
instead  of  a  compau}'?  Sup|)ose  tiiat  a  bankrupt's  liability  to 
one  claimant  depends  upon  estoppel;  is  the  claimant  any  the 
less  a  cre<litor?  A  warehouseman,  for  exam))le,  has  given  a 
certificate  that  he  hohls  goods  for  one  man,  whereas  in  reality 
he  holds  them  for  another.     On  the  faith  of  the  certificate  X. 

iGeneral  Statutes,  ch.  118,  ^  44.  2(i886)  34  Ch.  D.  63.    See  Colum- 

bia V.  Cornell  0«75),  91  U.  S.  401 
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purchases  the  goods  and  sues  the  warehouseman  in  trover  for 
refusal  to  deliver.  X.'s  case  depends  upon  the  v.-arehouseman 
being  estopped  from  denying  the  representation  of  ownership 
contained  in  the  certificate.  Is  he  any  the  less  a  creditor  be- 
cause of  the  nature  of  his  case? 

Again,  suppose  that  an  agent  is  permitted  to  rejiresent  him- 
self as  having  certain  authority,  which  in  reality  he  has  not; 
the  principal,  being  sued  upon  the  contract  of  the  agent,  denies 
the  agency,  but  is  held  to  be  estopped  by  his  conduct;  is  the 
plaintiff  any  the  less  a  creditor  because  of  the  character  of  the 
arguments  which  lead  up  to  his  judgment?^ 

And  so  in  the  case  of  a  company :  It  has  not  issued  debent- 
ures, but  it  has  done  that  which,  so  far  as  it  is  concerned,  is 
the  exact  equivalent  —  debentures  have  been  issued  under  such 
circumstances  that  the  company  cannot  deny  that  it  has  issued 
them.  This  clearly  appears  when  we  consider  that  if  the  com- 
pany were  sued  upon  the  debentures  judgment  would  certainly 
be  given  against  it,  and  the  decision  would  be  that  it  had  issued 
them.  The  argument  of  the  other  debenture  holders  would  be 
that  by  their  agreement  with  the  company  their  debentures  were 
to  rank  with  all  other  debentures  which  the  company  might 
issue,  and  that  in  very  truth  the  company  did  not  issue  any 
others.  But  is  not  that  a  question  between  the  company 
and  these  other  claimants;  and  if  as  a  matter  not  of  consent, 
or  of  arrangement,  or  of  compromise,  but  of  strict  law,  as  evi- 
denced by  the  judgment  of  the  court,  the  company  did  issue 
them,  can  a  third  ])arty  say  that  it  did  not? 

Suppose  that  some  prerequisite  of  internal  arrangement  of 
the  company  had  been  omitted  in  making  the  issue,  but  that 
the  purchaser  was  unaware  of  the  omission  and  gave  full  value 
for  the  debentares;  could  other  debenture  holders  insist  that 
the  debentures  were  not  really  issued ?  ^  Strictly,  of  course, 
they  were  not,  but  under  the  cases  ^  the  company  could  not  set 
up  the  omission.     In  both  of  these  cases  the  company  is  liable 

1  See  Heane  V.  Ropjers  (1829).  9  B,  &  Robinson  v.  Montgomery  (1896),  2 
C.  577;  7  L.  J.  K.  B.  283,  and  other  Cli.  841,  849,  850:  65  L.  J.  Ch.  915: 
cas?s  cited  ante,  p.  212,  note.  Re  South  Essex  (ISTO),  L.  R  11  Eq. 

2  It  wasthought  that,  the  company  157:  40  L.  J.  Ch.  153. 

being  estopped,  its  creditors  were  3  Of  which  Royal  v.  Turquand 
also  estopped  in  Sioux  City  v.  Trust  (185G),  6  El.  &  li  327:  25  L.  J.  Q.  B. 
Co.  (1897),  83  Fed.  R  124.     And  see    317,  is  the  kaJiug  example. 
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because  of  estoppel,'  and  the  fact  that  in  one  case  it  did  not 
get  the  money,  and  in  the  other  that  it  did,  cannot  make  any 
difference  in  the  application  of  the  principle  under  discussion. 

Shares  Not  Fnlly  Paid  F^rcept  hj  Companifs  Eatoppel. — 
Strong  support  for  the  above  view  is  afforded  by  the  decisions' 
which  determine  that  if  a  company  is  ostop])ed  from  denying 
that  certain  shares  are  fully  paid  uj)  the  holder  of  them  cannot 
be  put  upon  the  contributory  list  in  winding-up  proceedings. 
Not  only,  therefore,  is  the  com[)any  estopped,  but  other  share- 
holders and  creditors  sutfer  because  of  it.  Nothing  may  have 
been  paitl  to  the  company  upon  the  shares;  nevertheless,  if  the 
company  is  estopped  from  so  saying,  the  other  shareholders 
and  creditors  cannot  interpose  a  defense  not  available  to  the 
company. 

Another  Case. —  A  noteworthy  and  curious  case  is  Mer- 
chants'' Bank  v.  MontdthJ  The  owner  of  a  cellar  and  of  some 
goods  in  it  procured  a  friend  to  issue  a  warehouse  receipt  for 
the  goods  as  though  that  friend  was  really  the  proprietor  of 
the  cellar.  Upon  the  security  of  the  receipt  a  bank  advanced 
moncv.  Both  the  owner  and  the  friend  were  then  estopped 
from  denying  that  the  goods  we.re  validly  pledged.  After- 
wards the  owner  absconded  (and  was  subsequently  found  dead) ; 
the  friend  took  possession  of  the  goods  and  handed  them  to  a 
bank,  and  the  bank  sold  them.  Other  creditors  subsequently 
obtained  judgments  against  the  owner,  and  required  the  bank 
to  account  for  the  proceeds  of  the  goods.  Their  case  looked  well 
(if  the  law  be  that  a  man's  creditors  can  occujn'  a  better  posi- 
tion than  himself),  for  the  goods  never  were,  in  fact,  pledged 
to  the  bank,  and  when  the  owner  died  the  goods  must,  there- 
fore, have  passed  to  his  administrator  and  have  become  assets 
for  the  pa^yment  of  all  creditors  alike.  But  the  court  held 
otherwise. 

'•The  receipts  were  good  between  tlw  parties,  and,  by  the  result  of  the 
subsequent  dealings,  they  were  rehabilitated  so  as  to  be  valid  a^^aiast  cred- 
itors, bv  the  art  of  intervention  on  liis  (the  friend's)  part  during;  the  life 
of  M.  (t'lie  owner):  but  in  any  event,  there  being  no  creditor  who  had  any 
locus  standi  wiien  tlie  kink'soid  under  the  receipts,  they  had  the  rigiit  to 
apply  the  procjeetls  to  reduce  their  claim  against  M."s  estate." 

»In  the  hitter  case,  by  selling  the  ^See  lie  London,  etc.  (1888).  39 Ch. 

debentures  it  has  represented  that  D.  '-205;    57  L.  J.  Uh.  843:    Bloumen- 

allnec(ssaryi»reliniiuaries  have  been  thai  v.  Ford  (1897),  A.  C.  1515;  02  L.  J. 

observed  ami  is  bound  by  the  repre-  Cli.  253. 

sentation.  ^iSS-i)  lu  Ont.  ;-u.'y. 
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The  second  ground  of  decision  is  probably  unassailable.  The 
creditors  might  possibly  have  followed  the  goods  into  the 
hands  of  the  bank's  purchaser,  but  the  bank  itself  could  only 
be  liable  for  conversion,  and  at  that  time  (the  time  of  its  sale 
of  the  goods)  the  creditors  had  no  judgment,  and  so  no  locus 
standi  for  complaint. 

To  the  first  part  of  the  decision  it  may  well  be  replied  that 
nothing  which  the  friend  did  could  affect  the  situation.  He 
had  given  the  receipt,  which  (save  by  estoppel)  amounted  to 
nothing.  Afterwards  taking  possession  of  the  goods  and  hand- 
ing them  over  could  add  nothing  more. 

The  case  thus  illustrates  an  inclination  to  uphold  a  title 
against  the  creditors  of  the  owner  which  is  good  against  the 
owner  himself;  and  a  disinclination  to  permit  creditors  to  oc- 
cupy a  better  position  than  their  debtor.  But  the  supporting 
principle  is  overlooked;  the  princii)le,  namely,  that  would  treat 
estoppel  as  an  e(]uity,  and  so  relegate  the  case  to  the  ordinary 
rule  that  a  creditor  can  take  nothing  but  that  to  which  his 
debtor  is  in  equity,  as  well  as  at  law,  entitled. 

And  the  decision  suggests  this  further:  Whether,  In  many 
of  such  cases,  it  could  not  fairly  be  held  that  the  title  really 
passed.  The  owner  intended  that  the  goods  should  be  pledged 
to  the  bank;  the  bank  intended  the  same  thing;  the  owner  in- 
dorsed and  handed  to  the  bank  a  document  which  the  owner 
represented  and  the  bank  believed  to  have  that  effect;  is  there 
not  here,  in  reality,  a  pledge  of  the  goods?  In  a  somewhat 
similar  case  Martin,  B., 

"would  have  been  better  pleased  if  the  jury  had  found  that  there  had 
been  in  reality  a  passage  of  the  title."  ^ 

Hi.  iJoEs  Estoppel  Bind  in   Favor  of  an  Assignee  of  the 
Estoppel- AssEKTEK  ? 

So  far  we  have  been  considering  the  right  of  the  estoppel- 
asserter  to  urge  the  estoppel,  not  only  against  the  estoppel- 
denier,  but  against  his  assigns  and  other  persons.  Wo  have 
now  to  deal  with  the  converse  case,  namely,  the  right  of  an 
assignee  of  the  estoppel-asserter  as  against  the  estoppel-denier. 

For  example,  the  true  owner  stands  by  while  I  purchase  his 

i  Richards  v.  Johnston  (1859),  4  H.  too  Pickard  v.  Sears  (1837J,  G  A.  &  K 
&  N.  665;  28  L.  J.  Ex.  32a     Consider    4G9. 
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horse  from  another;  I  resell  the  horse;  is  the  true  owner  es- 
topped as  against  my  purchase? 

Upon  this  subject  the  following  commends  itself  to  one's 
judgment: 

'•The  rule  is  elementary  that  ^-hen  the  principle  of  estoppel  relied  on 
exists  in  favor  of  the  lioider  of  a  note,  against  the  defense  of  the  maker  to 
the  jiayment  thereof,  it  is  availahle  in  fa%or  of  tlie  person  to  whom  the 
holder  assigns  it.  The  reasoti  ol  this  rule  is  obvious;  for,  if  the  esto[)pel 
did  not  operate  in  favor  of  the  assigtu'e,  tiie  value  of  the  note,  in  the  hands 
of  the  assignor  or  holder,  would  be  materially  decreased,  and  the  right  to 
sell  and  transfer  all  his  title  thereto  \vf)uld  be  impaired.  This  principle  of 
the  law  is  fully  supported  by  the  authorities  cited  in  the  original  opin- 
ion."! 

So  also  it  has  been  held  that  if  the  true  owner  stand  by  and 
allow  his  property  to  be  sold  to  an  innocent  purchaser,  the  true 
owner  is  estopped  not  only  as  against  such  purchaser,  but  as 
against  any  other  persons  to  whom  he  may  convey  it.-  Getting 
awa}'^  from  the  uncertain  question  of  privies,  and  applying  every- 
day principles  to  the  case,  a  similar  conclusion  is  reached:  We 
would  say  that  although  the  title  remained  in  the  true  owner, 
yet  that  his  purchaser  was  in  equity  entitled  to  the  property; 
that  an  equity  is  capable  of  transmission;  that  the  purchaser 
in  selling  to  a  sub-purchaser  placed  him  therefore  in  the  same 
position  as  he  himself  was;  and  that,  for  this  reason,  the  owner 
could  not  claim  the  property  against  the  sub-purchaser.  "When 
estoppel  is  viewed  as  an  equity  many  things  become  clear. 

1  Krothwohl  v.  Dawson  (189.")).  140  Richards  v.  Johnston  (1859),  4  H.  &  N. 
Ind.  1;  38  N.  E.  R.  467;  39  N.  E.  R.  6G4;  28  L.  J.  Ex.  323,  Martin,  B., said: 
497.  "In  such  a  case  the  party  is  estopped 

2  In  Wood  V.  Seely  (1865),  32  N.  Y.  from  disputing  their  truth  with  re- 
110,  Denio,  C.  J.,  said :  "  Estoppels  by  spect  to  that  person,  and  those  claim- 
record  and  by  deed,  as  is  well  known,  ing  under  him,  and  in  that  transac- 
run  in  favor  of  and  against  the  priv-  tion."  See  also  Kinnear  v.  Markey 
ies  in  estateof  the  immediate  parties  (1877),  85  III.  96;  Wortham  v.  Curley 
to  the  estoppel,  as  well  as  for,  and  (1883),  75  Ala.  356.  Distinguish  The 
against,  the  parties  personally;  and  John  Shillito  Co.  v.  McClung  (1892), 
I  see  no  reason  why  estoppels  2/ipais  2  C.  C.  App.  526;  6  U.  &  App.  128;  51 
should  not  be  within  the  rule  as  they  Fed.  R.  868. 

clearly  are  within  the  principle."  In 


CHAPTER  XVL 

DECEIT  AND  ESTOPPEL. 

Misrepresentation  may,  with  regard  to  its  civil  punishment, 
be  considered  as  (1)  giving  rise  to  an  action  of  deceit;  (2)  as 
giving  rise  to  a  bill  in  equity  for  restitution;  and  (3)  as  giving 
rise  to  an  estoppel. 

1.  Actiojis  of  Deceit. —  Ever  since  Pasley  v.  Freeman,^  courts 
of  law  have  been  familiar  with  actions  of  deceit  based  upon 
misrepresentation;  for  example,  a  misrepresentation  as  to  the 
financial  ability  of  a  third  person,  whereby  the  plaintiff  is  in- 
duced to  give  credit,  and  thus  suffers  damage. 

2.  Eestitution.—  Courts  of  equity  always  exercised  jurisdic- 
tion in  cases  of  fraud.  And  two  years  after  Pasley  v.  Free- 
■nian  (above  referred  to)  had  been  decided,  it  was  said  that  that 
case,  "and  all  others  of  that  class,  were  more  tit  for  a  court  of 
equity  than  a  court  of  law." 

Pasley  v.  Freeman  was,  nevertheless,  a  case  in  which  the 
remedy  seemed  to  be  peculiarly  in  damages:  "You  misrepre- 
sented the  financial  ability  of  my  debtor;  on  the  faith  of  your 
misrepresentation  I  gave  him  credit;  pay  me  the  damages 
which  I  have  sustained."  Courts  of  equity  were  not  accus- 
tomed to  award  "damages."  The  word  implied  legal,  rather 
than  equitabl-^,  jurisdiction.  But  the  word  could  be  changed 
and  the  reality  veiled;  so,  instead  of  "damagos,"  the  court  of 
equity  decreed  "  restiLution  ; "  and  "breach  of  duty"  gave  way  to 
a  sort  of  performance  of  the  representation:  "Because  of  your 
misrepresentation  I  have  lost  so  much  money ;  I  have  an  equity 
(not  an  action)  against  you,  to  make  the  representation  good  — 
not  to  pay  me  damages  for  my  loss,  but,  by  making  the  repre- 
sentation good,  to  keep  me  free  from  damage."  Thus,  referring 
to  Pasley  v.  Frteman,  Lord  Eld  on  said :  "- 

"It  has  occurred  to  me  that  that  case,  upon  the  principles  of  many  de- 
cisions in  this  court,  might  have  been  maintained  here;  for  it  is  a  very 

1(1789)  3  T.  R  51.  (1805).  10  Vep.  475.   And  see  Pulsford 

2  Evans  v.  Bicknell  (1801),  6  Vos.  v.  Richards  (1853),  17  Beav.  87:  23  L. 
182;  approved  in  Burrowes  v.  Lock    J.  Ch.  559. 
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old  head  of  pqnity,  that  if  a  representation  is  made  to  another  person, 
goinf?  to  deal,  in  li  matter  of  interest,  upon  tlie  faith  of  that  representa- 
tion, tlie  former  shall  make  that  represi.'tiUUion  gojd  if  lie  knows  it  to  be 
false." 

In  later  yeavs  the  subtlety  of  this  excuse  for  equitable  juri.s- 
diction  was,  to  some  extent,  lost  sight  of.  For  example,  in  a 
case'  in  which  directors  of  a  company  were  being  sued  in 
eijuity  for  a  misrepresentation,  upon  the  faith  of  which  the 
])lainti{f  had  taken  certain  shares,  Lord  (Chelmsford  said: 

"This  case  is  entirely  different  from  suits  either  to  ^>e  relieved  from,  or 
for  the  enforcement  of,  contracts  induced  hy  the  fraudulent  concealment 
of  facts,  which  ouj^'ht  to  have  been  disclosed;  nor  does  it  resemble  such 
oases  as  Burrowes  v.  Lock.2  and  Slim  v.  Croucher,'  where  a  person  ma kinj? 
an  untrue  representation  to  another,  about  to  deal,  in  a  matter  of  interest, 
upon  the  faith  of  that  representation,  has  been  compelled  to  make  good 
his  representation,  whether  he  knew  it  to  be  false,  or  made  it  through  lor- 
getfulness  of  tlie  fact.  It  is  a  suit  instituted  to  recover  damages  from  tha 
respondents  for  the  injury  the  appellant  has  sustained  by  having  been  de- 
ceived, and  misled,  by  their  misrepresentation  and  supinession  of  facts,  to 
IjecoTue  a  shareholder  in  the  proposed  company,  of  which  they  were  the 

?romoters.  It  is  preciseb/  analogous  to  the  common-law  action  for  deceit, 
'here  can  be  no  doubt  thai  equity  exereiaed  a  concurrent  jurisdiction  in  cases 
of  this  description,  and  tlie  same  principles  applicable  to  them  must  prevail, 
both  at  law  and  in  eipiity." 

3.  Fdoj)pe!. —  ^Misrepresentation,  acted  upon,  may  also  give 
rise  to  an  estoppel,  as  is  sufficiently  well  known;  and  estoppel 
is  so  nearly  allied  to  deceit  that  Baron  Parke  in  one  of  the 
leading  cases  *  said : 

"I  think  you  will  find  that  the  person  who  makes  a  statement  on  whicli 
another  alters  his  position  is  not  estoppf»d  unless  he  so  induces  the  latter 
to  alter  his  position  that  the  former  would  be  responsible  to  him  in  an  ac- 
tion for  it." 

Estoppel  will  be  declared  then  under  circumstances  similar 
to  those  requisite  for  an  action  of  deceit;  and  restitution  is  a 
remedy  which  may  very  well  supjjlant  deceit  altogether.  This 
seems  simple  enough.     But  let  us  see. 

Various  Remedies  in  Same  Case. —  Let  it  then  be  observed 
that  the  same  misrepresentation  may  give  rise  to  an  action  in 
deceit,  to  a  claim  for  restitution,  and  to  an  estoppel.  For  ex- 
ample, an  intending  mortgagee  of  a  fund  inquires  of  the  trustee 
of  it  as  to  incumbrances,  and  is  fraudulently  told  that  there 
are  none;  whereas  in  fact  the  fund  has  already  been  charged. 
The  mortgagee  may  now  sue  the  trustee  for  damages  or  for 

1  Peek  V.  Gurney  (1873),  L.  R  C  H,  *  Freeman  v.  Cooke  (lS-18),  0  Ex.  GoO; 
L.  390;  43  L.  J.  Ch.  3a  18  L.  J.  Ex.  117.     And  see  Evans  v. 

2  (ISOoUO  Ves.  470.  Bicknell  (1801).  6  Ves.   191;  Lee  v. 
3(1860)  1  De  G.,  F.  &  J.  518;  29  L.     Taylor  (1890),  32  N.  Y.  165;  11  N.  Y. 

J.  Ch.  273.  Supp.  131. 
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restitution,  or,  aided  by  estoppel,  he  may  require  the  trustee 
to  hand  over  the  fund.  In  the  last  alternative  the  trustee's 
only  possible  defense  is  that  the  fund  has  already  been  char<,^ed ; 
and  this  defense  he  is  precluded  from  setting  up  because  of  the 
misrepresentation.^ 

But  Conditions  Diverse. —  There  being,  then,  these  various 
remedies  for  misrepresentation,  one  would  naturally  be  led  to 
think  that  the  conditions  or  requisites  of  the  misrepresentation 
would,  for  the  application  of  each  of  them,  be  identical.  But 
such  is  not,  unfortunately,  the  present  state  of  the  law.  On  the 
contrary,  the  authorities  seem  to  leave  no  room  for  escape  from 
the  embarrassing  conclusion  that  for  deceit  there  must  be,  but 
for  estoppel  there  need  not  be,  mala  fides;  while  for  restitu- 
tion —  well,  we  shall  see. 

1.  Deceit. —  According  to  the  leading  case  of  Derry  v.  Peelt^ 

"In  order  to  sustain  an  action  of  deceit  there  must, be  proof  of  fraud, 
and  nothing  short  of  that  will  suffice." 

It  has  been  said  that  deceit  will  lie  in  cases  in  which  fraud 
may  be  imputed,  although  it  does  not  actually  exist:  namely, 
in  cases  where  the  party  making  the  representation  was  "a 
person  within  whose  special  province  it  lay  to  know  a  particu- 
lar fact."'  But  Derry  v.  Peek  lends  no  countenance  to  that 
view."*    It  does,  indeed,  deal  with  such  cases,  but  only  to  put 

^  Burrowes  v.  Lock  (1805),  10  Ves.  In  the  United  States  some  of  the 

470.  cases   exact   the    presence    of    real 

2(1887)  14  App.   Cas.  374;  58  L.  J.  fraud;  in  others,  fraud  of  very  di- 

Ch.  886.  luted    character    suffices;     and    in 

3  See  Bigelow  on  Estoppel  (5th  ed.),  others  it  is  dispensed  with  alto- 
610;  Gerner  v.  Mosher  (1899),  78  N.  gether.  A  good  deal  to  the  follow- 
W.  R  384  (Neb.).  ing  effect  may  be  found:  "Anaction 

4  Nor  do  any  of  the  English  or  Ca-  to  recover  damages  for  deceit  can- 
nadian  Derry  v.  Peek  scholia:  Glasier  not  be  maintained  v.ithout  proof  of 
V.  Rolls  (1889),  4'3  Ch.  D.  436;  58  L.  J.  fraud  as  well  as  injury.  .  .  .  But 
Ch.  325,  820;  Tomkinson  v.  Balkis  while  thei'e  must  be  a  furtive  intent, 
(1891),  2  Q.  B.  614;  (1893)  A.  C.  405;  it  may  exist  when  one  asserts  a  thing 
60  L.  J.  Q.  B.  558;  63  id.  134;  Angus  to  be  true  whicli  he  does  not  know 
V.  Clifford  (1891),  2  Ch.  475:  00  L.  J.  to  be  true,  as  it  is  a  fraud  to  affirm 
Ch.  443;  Low  v.  Bouverie  (1891),  3  positive  knowledge  of  that  which 
Ch.  82;  60  L.  J.  Ch.  594:  Le  Lievre  one  does  not  positively  know."  Had- 
V.  Gould  (1893),  1  Q.  B.  491;  62  L.  J.  cock  v.  Osmer  (1897),  153  N.  Y.  608; 
Q.  B.  353;  Onward  v.  Sinithson  (1893),  47  N.  E.  R.  923;  Chatham  v.  Moffatt 
1  Ch.  1;  62  L.  J.  Ch.  138;  Garland  v.  (1888).  147  Mass.  403;  18  N.  E.  R.  168. 
Thompson  (1885),  9  Ont.  376;  Gold  The  following  extract  from  a  judg- 
Medal  v.  Lumbers  (1899),  26  Ont  App.  ment  in  Florida  of  Carter,  J.  (Wat- 
78^  son  V.  Jones,  1899,  25  S.  R.  683),  is 
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them  aside  as  \)(:\n<j;  "in  an  altofrether  difTerent  category  from 
aolions  to  recover  damages  for  false  re|)resentations  such  as  we 
are  dealing  with/'  The  general  statement  tiiat  for  deceit  "  there 
must  be  proof  of  fraud,  and  nothing  short  of  that  will  sullice," 
is  left  unqualified. 

2.  lieHfilution. —  One  of  the  leading  cases  as  to  restitution  is 
Burrowes  v.  Loclc^  in  which  the  trustee  of  a  fund,  upon  being 
applied  to  by  an  intending  cha rgee,  falsely  answered  that  there 
were  no  incumbrances  upon  it.  The  answer,  although  false, 
was  given  in  good  faith,  for  the  trustee  had  forgotten  the  fact 
of  a  previous  charge.  Restitution  was  decreed,  but  whether 
upon  the  ground  that  there  was  "gross  negligence"  in  the 
rei)resentation  or  not  is  far  from  clear.'^  An  action  of  deceit 
would  not  lie  under  such  circumstances.' 

Sir  Frederick  Pollock  limits  the  cases  in  which  the  court  of 
equit}',   prior  to  the  Judicature  Acts,  decreed  restitution  to 


well  worth  its  length:  "In  Alabama, 
Colorado,  Nebraska  and  some  other 
states  the  courts  do  not  seem  to  re- 
quire proof  of  scienter  in  cases  where 
tiie  party  making  a  false  representa- 
tion professes  to  speak  from  his  own 
knowledge.  Munroe  v.  Pritchett,  16 
Ala.  78.J;  Jordan  v.  Pickett,  78  Ala. 
331;  Goodale  v.  Middaugh,  8  Colo. 
App.  223;  46  Pac.  R.  11;  Johnson  v. 
Gulick,  46  Neb.  817;  65  N.  W.  R  88a 
In  other  states  the  charge  of  fraud- 
ulent intent  in  actions  for  deceit 
may  be  maintained  by  proof  of  a 
statement  made  as  of  a  party's  own 
knowledge  which  is  false,  provided 
the  thing  stated  is  not  merely  a  mat- 
ter of  opinion,  estimate  or  judgment, 
but  is  susceptible  of  actual  knowl- 
edge, in  which  case  it  is  deemed  that 
the  fraud  consists  in  stating  that  the 
party  knows  tlie  thing  to  exist  when 
he  does  not  know  it  to  exist,  and  in 
such  cases  a  belief  in  its  existence 
will  not  warrant  or  excuse  a  state- 
ment of  actual  knowledge.  Fisher 
V.  ^lellen,  103  Mass.  503;  Furnace  Co. 
V.  Moffatt,  147  Mass.  403;  18  N.  E.  R 
IBS;  Hadcock  v,  Osmer,  153  N.  Y. 
604;  47  N.  E.  R.  923;  Bullitt  v.  Farrar, 
15 


43  Minn.  8;  43  N.  W.  R.  506.  It  is 
also  held  in  these  states  that  if 
the  representations  were  not  made 
as  of  tiie  party's  own  knowledge, 
then  the  evidence  must  show  that 
the  party  knew  them  to  be  untrue, 
and  evidence  that  he  had  reasonable 
cause  to  believe  that  tliey  were  un- 
true will  not  constitute  sufficient 
proof  of  scienter.  Pearson  v.  Howe, 
1  Allen,  207;  Stone  v.  Denny,  4  Met. 
(Mass.)  151;  Tryon  v.  Whitmarsh,  1 
Met.  (Mass.)  1;  Marsh  v.  Falker.  40 
N.  Y.  562;  Marshall  v.  Fowler,  7  Hun. 
237;  McKown  v.  Furgason,  47  Iowa. 
63G."  And  see  Braley  v.  Powers  (1898). 
92  Me.  203;  42  Atl.  R.  362;  Pieratt  v. 
Young  (1899),  49  S.  W.  R  964  (Ky.): 
McCord  V.  Levi  (1899),  50  S.  W.  R 
607  (Tex.);  Krause  v.  Busacker  (1900). 
81  N.  W.  R  406  (Wis.);  Grinnell  on 
Deceit.  22,  198. 

1  (1805)  10  Ves.  470. 

2  The  earlier  case  of  Evans  v.  Bick- 
nell.  above  quoted  from,  seems  to 
show  that  the  ground  of  relief  would 
be  that  "he  knows  it  to  be  false." 

SLow  V,  Bouverie  (1891),  L.  R  3 
Ch.  82;  60  L.  J.  Ch.  5^4.  But  see 
Pollock  on  Torts,  244-248. 
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"certain  cases  of  fraud  (that  is,  wilfully  or  recklessly  false  rep- 
resentation of  fact)."^  But  the  equity  doctrine  of  constructive 
fraud  enabled  the  court  to  find  guilty  a  man  as  against  whose 
moral  purity  of  action  not  a  word  could  be  said.  And  "con- 
duct fraudulent  in  the  eye  of  this  court,"  varied  so  frequenti}'' 
with  the  eye  which  the  court  happened  for  the  moment  to  be 
employing,'^  that  it  is  impossible  to  say  that  for  restitution 
there  must  be  mala  Ji-'hs,  as  in  deceit;^  or,  as  in  estoppel,  that 
"no  fraud  need  have  been  intended." 

3.  Estoppel. —  For  estoppel  it  is  reasonably  clear  that 

"it  is  not  necessary  tliat  the  party  making  tlie  representation  should  know 
that  it  was  false;  no  fraud  need  have  been  intended."* 

Comjjarison. —  We  thus  see  that  for  deceit  there  must  be 
fraud ;  that  for  estoppel  there  is  no  necessity  for  fraud ;  and  that 
for  restitution  there  must  be  fraud,  but  that  it  may  be  fraud 
of  constructive  character  —  fraud  "in  the  eye  of  this  court."* 

Peculiarity  in  Application  of  Remedies. —  These  anomalies 
in  the  requisites  for  relief  find  some  parallel  in  those  discov- 
ered in  the  application  of  the  various  remedies.  For,  observe 
that,  very  frequently,  the  remedy  by  estoppel  may  not  be  ap- 
plicable to  the  particular  case,  although  estoppel  may  actually 
exist.  That  is  to  say,  although  the  misrepresenter  may  be 
estopped  from  denying  the  truth  of  the  misrepresentation,  yet 
sometimes  such  inhibition  will  not  hurt  him  nor  help  the  other 
party. 

For  example,  suppose  that  a  man  agrees  to  lend  money  upon 
mortgage  of  a  house  in  course  of  erection,  and  to  advance  the 
money,  as  the  building  progresses,  upon  the  architect's  certifi- 
cates of  the  amount  expended;  that  the  architect  is  aware  of 
the  arrangement;  and  that  he,  inadvertently,  issues  false  cer- 
tificates, upon  which  the  m(jrtgagee  advances  so  much  money 
that  he  loses  some  of  it.  Under  these  circumstances  the  archi- 
tect will  not  bo  liable  in  deceit,**  for  there  was  no  fraud;'  and 

1  On  Torts,  167.  v.  Money  (1854),  5  H.  L.  C.  213;  23  L. 

2  See  the  subject  discussed  in  ch.  J.  Ch.  8G8.  And  see  ante,  ch.  VIII. 
XVIIL  *Asto  the  analogous  methods  of 

'  Since  the  Judicature  Acts,  Derry  employing  the  word  fraud,  see  cb. 

V.  Peek,  37  Ch.  D.  541;  14  App.  Cas.  XVIII. 

b37;  58  L.  J.  Ch.  804,  is.  no  doubt,  « Le  Lievre  v.  Gould  (1893),  L.  R 

the   governing   authority.     Re.^titu-  1  Q.  B.  491;  G2  L.  J.  Q.  B.  353.     And 

tion  can  no  longer  be  looked  upon  see  Atkins  v.  Payne  (1899),  190  Pa. 

as  a  distinct  remedy.  St.  5;  42  Atl.  R.  378, 

*Per  Lord  Cranvvorth,  in  Jorden  "The   reason   stated  in  the  judg- 
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although  he  will  be  estopped  from  denying  the  truth  of  his 
certificates,  the  estoppel  will  not  hurt  him  nor  benefit  the  mort- 
gagee. 

Again,  suppose  that  a  warehouseman,  through  inadvertence, 
re])resents  to  you  that  he  is  holding  certain  goods  for  A., 
whereas  he  is  really  holding  them  for  E. ;  and  that  upon  tlie 
faith  of  this  representation  you  buy  the  goods  from  A.  Under 
these  circumstances  you  cannot  sue  the  warehouseman  for  dam- 
ages in  deceit,  for  there  was  no  fraud.  But  in  this  case  estopi)el 
will  help  you  to  relief.  Your  course  is  to  bring  trover  against 
him  for  the  goods;  to  allege  (quite  contrary  to  the  fact)  that 
the  goods  are  yours;  and,  when  the  trial  comes  on,  estop  him 
from  denying  your  ownership,  by  showing  that  you  acted  upon 
his  misrepresentation.^ 

Observe  that  in  the  case  of  the  architect  you  were  unable  to 
turn  to  practical  account  the  estoppel  which  you  could  undoubt- 
edly fix  upon  him.  He  was  estopped,  but  you  could  make  no 
use  of  the  estoppel.  You  could  not  sue  him  for  anything,  and 
succeed  by  preventing  assertion  of  some  fact.  You  had  to  sue 
him  in  deceit  or  not  at  all.  The  wrongs  in  the  two  cases  are 
identical;  yet  in  the  one  case  there  is  a  remedy  and  in  the  other 
there  is  none. 

The  Anomalous  Result. —  The  anomalous  result  then  ensues 
that  an  innocent  misrepresentation  will  or  will  not  be  attended 
by  punitive  consequences,  according  as  the  chance  circumstances 
will  or  will  not  permit  use  to  be  made  of  the  peculiar  i)rinci- 
ples  of  estoppel.  If  fraud  be  absent  you  cannot  sue  in  deceit; 
you  cannot,  therefore,  base  your  action  upon  the  allegation  that 
a  representation  was  made  to  you,  and  that  it  was  false.  But 
if  by  alleging  certain  truths  and  adding  to  them  as  a  further 
truth  the  representation  made  to  you  (which  is  in  reality  false), 
you  can  frame  a  cause  of  action,  you  will  succeed;  because  the 
defendant  will  be  estopped  from  denying  the  truth  of  the  only 
false  statement  in  your  claim.  In  other  words,  you  cannot 
succeed  by  alleging  that  the  defendant  made  a  representation 

raent  is  that  there  was  no  duty  as  architect  knew  that  his  certificates 

between  the  architect  and  the  niort-  were  to  be  relied  upon,  and  he  fraud- 

gagee.     That  remark  is  appropriate  ulently  falsified  them,  he  would  ha%e 

to  the  sugi^estion  of  the  existence  of  been  liable. 

contract,   but   not  altogether  as  a  'Simm  v.  Anglo-American  (1879), 

reply  to  a  demand  in  deceit.     If  the  5  Q.  B.  D.  188;  49  L.  J.  Q.  B.  392. 
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which  was  false;  but  may  (sometimes)  succeed  by  alleging  the 
false  to  be  true.  In  the  former  case,  could  you  succeed,  you 
would  have  to  prove  that  the  representation  was  false;  while 
in  the  latter  3'ou  win  by  preventing  the  defendant  from  show- 
ing the  same  thing! 

The  present  tangle  may  well  be  illustrated  by  three  cases: 

Burrowes  v.  Look  (already  cited).  The  beneficiary  of  a  fund 
wanted  to  borrow  on  it.  The  intending  lender  applied  to  the 
trustee  of  the  fund  for  information  as  to  charges;  and  the 
trustee,  through  forgetful ness,  wrongly  stated  that  there  were 
none.  The  trustee  had  to  make  good  the  loss.  Observe  that, 
under  Derry  v.  Peek,  the  trustee  could  not  be  sued  in  deceit, 
for  there  was  no  fraud.  In  estoppel,  however,  the  lender  could 
say  to  him:  "Pay  me  over  the  fund;"  and  the  trustee  could 
not  defend  himself  (by  setting  up  the  prior  charge),  because 
of  his  misrepresentation  (that  there  was  none),  which  estops 
him. 

Slim  V.  Croueher}  An  intending  borrower  offered,  as  secu- 
rity, a  lease  which  he  said  he  was  about  to  get.  The  lender 
required  a  written  intimation  from  the  landlord  that  he  would 
grant  the  lease;  and  this  the  landlord  signed.  Afterwards  it 
turned  out  that  the  landlord  had  previously  leased  the  land  to 
the  borrower,  and  that  the  borrower  had  already  assigned  the 
lease  to  another  person.  The  landlord  had  forgotten  about  the 
previous  lease  when  signing  the  intimation  that  he  would  grant 
one.     The  landlord  was  held  to  be  liable  in  damages. 

These  two  cases  seem  to  be  very  much  alike.  In  both  a  man 
within  "  whose  province  it  lay  to  know  the  particular  fact"  (if 
that  has  anything  to  do  with  it)  had  forgotten  it,  and  by  mis- 
representation had  induced  an  innocent  person  to  change  his 
position  for  the  worse.  But  it  seems  now  to  be  clear  that  while 
the  decision  in  the  former  case  was  right,  that  in  the  latter  was 
wrong.^  The  explanation  is  this:  In  the  case  of  the  trustee  of 
the  fund,  the  misled  mortgagee  could  sue  for  the  money;  and 
the  trustee,  being  estopped  from  setting  up  the  earlier  charge, 
would  have  no  defense;  while  in  the  case  of  the  landlord  the 
action  was  (necessarily)  purely  for  damages  for  the  deceit,  and 
it  ought  to  have  failed  for  want  of  fraud.     If  Slim  (the  mort- 

1(1860)  1  De  G.,  F.  «fe  J.  517;  29  L.  2  See  Low  v.  Bouverie  (1891),  L.  R. 
J.  Ch.  273.  3  Ch.  82;  60  L.  J.  Ch.  594. 
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pagee  of  tbo  lease)  could  have  framed  his  action  against  the 
landlord  so  as  to  get  the  benclit  of  the  estoi)pel,  he  would  have 
been  all  right.     But  he  could  not. 

Another  Illustratwn.—  Suppose  that  I  have  a  mortgage,  and 
that  upon  being  applied  to,  by  a  proposed  subseriuent  incum- 
brancer, I  erroneously  tell  him  (believing  such  to  be  the  fact) 
that  my  debt  has  been  paid.  In  such  case  I  would  not  be  liable 
in  deceit  (for  there  was  no  fraud);  but  I  would  be  estopped 
from  setting  up  my  mortgage  as  against  the  subsequent  incum- 
brancer; and  this  would  be  the  exact  equivalent  of  damages, 
in  deceit,  for  the  misrepresentation.  Suppose,  however,  in  the 
same  case,  that  my  mistake  arose  from  tlie  fact  that  I  had  as- 
sio^ned  my  mortgage  to  a  purchaser  of  it  —  the  debt  had  not  (as 
I  represented)  been  paid,  but  had  been  transferred  to  a  third 
person,  to  whom  it  was  still  due.  In  such  case  1  would  not  be 
liable  in  deceit  (because  of  no  fraud);  and  there  is  no  way  to 
get  at  me  through  estoppel.  I  am  estopped,  no  doubt,  from 
ever  saying  that  the  debt  is  not  paid,  but  that  (under  the  cir- 
cumstances) cannot  injure  me  nor  beneiit  the  person  to  whom 
I  made  the  misrepresentation. 

A  Third  Illustration. —  A  warehouseman  issues  a  warehouse 
certificate  in  which,  by  mistake,  he  acknowledges  the  receipt 
of  more  grain  than  he  actually  received;  a  third  party  buys 
the  larger  quantity  upon  the  faith  of  the  certificate;  he  sues  the 
warehouseman  in  deceit,  and  is  beaten  because  of  the  absence 
of  fraud.^  Better  advised,  another  purchaser  in  a  precisely- 
similar  situation  demands  the  grain  and  sues  for  its  delivery; 
the  warehouseman  says  that  he  never  had  the  grain;  but  the 
purchaser  estops  the  assertion  with  the  certificate,  and  recovers 
(not  the  grain,  for  there  was  none,  but)  damages.^  It  is  not 
permissible,  however,  to  suggest  that  he  got  damages  for  the 
misrepresentation  in  the  receipt,  for  the  other  case  shows,  of 
course,  that  that  could  not  be  done. 

Anomaly  Induces  Ilanuony. —  Law  of  this  sort,  which  de- 
clares for  relief,  not  upon  the  basis  of  the  wrong,  but  upon  the 
chance  of  the  situation,  is  unsatisfactory'-  in  all  but  this:  that 
ingenuity  and  judicial  inclination  are  thereby  directed  to  the 

»  McLean  v.  Buffalo  (18G4;,  23  U.  C.  '^  Holtoa  v.  Sanson  (1862),  11  U.  C. 
Q.  R  448;  24  id.  270.  C.  P.  606. 
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expansion  of  the  law   in  one  direction  or  another,  and  thus  to 
the  establishment  of  harmony. 

For  example,  what  is  to  be  done  with  this  case?'  A  corpo- 
ration (by  mistake)  gives  to  A.  a  certificate  that  he  is  the  owner 
of  certain  shares;  so  armed,  A.  sells  the  shares  to  X.;  and  the 
corporation,  having  discovered  its  mistake,  refuses  to  recognize 
X.  as  a  shareholder.  Now,  what  can  X.  do?  He  cannot  sue 
the  corporation  for  deceit  (for  there  was  no  fraud).  Can  he 
force  the  corporation  to  put  him  on  the  register?  The  only 
defense  the  corporation  could  make  to  such  an  application 
would  be  that  the  apphcant  is  not  entitled  to  be  a  shareholder; 
and  from  this  the  corporation  is  (in  the  supposed  case)  es- 
topped by  its  representation.  This  seems,  then,  to  be  a  likely 
remedy.  But  if,  as  may  be  the  case,  the  cominmy's  register  is 
already  full  —  all  its  authorized  shares  have  been  issued  —  such 
remedy  is  impossible.^  What  then  ?  "Why  this :  that  ingenuity 
and  inclination  will  discover  that  X.  can  sue  the  company  for 
damages  for  refusing  to  put  him  on  the  register;  and  (the  com- 
pany being  estopped  from  saying  that  he  ought  not  to  be  there) 
that  X.  will  recover  exactly  the  same  damages  as  if  he  had 
sued  in  deceit.  The  company  is  not  liable  for  damages  in  de- 
ceit for  the  innocent  misrepresentation ;  but  it  is  liable  for  dam- 
ages because  of  the  deceit  —  although  in  round-about  fashion. 
Lord  Macnagh ten  said: 

"The  company  are  not  asked  to  make  good  their  representation  by  trans- 
ferring shares  to  Tonikinson.  They  are  called  upon  to  pay  damages  in 
order  to  compensate  Toinkinson  for  loss  to  which  he  has  been  put  by  rea- 
son of  their  misrepresentation."  3 

And  that  is  precisely  what  Derry  v.  Peek  declares  cannot  be 
done  in  the  absence  of  fraud. 

Observe  closely  the  modus  operandi  in  this  last  case.  The 
purchaser  of  the  shares  cannot  say :  "  The  company  represented 
to  me  that  A.  was  the  owner  of  the  shares;  I  acted  upon  that 
representation;  that  representation  y^SiS false;  lam  entitled, 
therefore,  to  damages."  But  he  can  say:  "The  company  rej)- 
resented  to  me  that  A.  was  the  owner  of  the  shares;  I  acted 
upon  that  representation ;  that  representation  was  true  (at  least 
the  company  cannot  say  that  it  is  not);  the  company  will  not 

1  Re  Bahia  (1868),  L.  R.  3  Q.  B.  584;  2  Reg.  v.  Ciiarnwood  (1884),  1  Cab. 
37   L.  J.  Q.  B.  176.    And  see  cases    &  E.  419. 

cited  with  tiiis  one  in  ch.  XXII.  »  Bulkis  v.  Tomkinson  (1893),  A.  C 

410;  63  L.  J.  Q.  R  141. 
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register  me;  I  am  entitled,  therefore,  to  damages."  Tlie  former 
would  be  an  action  of  deceit,  and  will  not  lie;  because,  although 
the  plaintiff  asserts  misrej)resentation,  he  cannot  ])roYe  fraud. 
The  latter  is  an  action  for  refusing  to  register  the  plaintiff  as 
owner  of  the  shares,  and  will  lie,  because  the  plaintiff  refrains 
from  asserting  ^/.^representation  (which  is  his  real  ground  of 
comjilaint),  and  the  company  is  estopjied  from  avowing  it.  Al- 
though the  damages  in  both  cases  are  the  same,  they  can  be 
recovered,  not  by  alleging  the  real  grievance,  but  only  by  a 
careful  and  enforced  supj)ressi(jn  of  it.  An  innocent  misrep- 
resentation in  this  way  results  in  damages  in  spite  of  Derry  v. 
PeeJc^  and  circuity  is  once  more  the  road,  to  harmony. 

The  Present  Situation. —  The  result,  then,  seems  to  be  that  a 
misrepresentation 

(1)  J\[ay  be  sullicient  for,  and  available  in,  both  deceit  and 
estoppel ;  or, 

(2)  May  be  sufficient  for  both,  but  unavailable  in  estoppel ;  or, 

(3)  May  be  insufficient  for  deceit,  and  yet  sufficient  for,  and 
available  in,  estoppel. 

It  seems  that  one  factor  in  each  case  is  the  presence,  or  ab- 
sence, of  fraud;  that  the  other  factor  is  chance;  that  where 
there  is  fraud  there  is  always  an  action  of  deceit,  but  only 
sometimes  effective  esto])pel;  and  that  where  there  is  no  fraud 
there  is  no  action  of  deceit,  but,  according  to  merest  chance, 
there  may  or  may  not  be  estoppel  accomjianied  by  damages 
identical  with  those  which  would  be  recovered  could  an  action 
of  deceit  be  brought. 

These  are  considerations  which  may  lead  to  a  revision  of  the 

principle  laid  down  in  Berry  v.  I*eek\^  and  to  the  establishment 

of  the  action  of  deceit  upon  the  same  ground  as  estoppel, 

namely: 

"Even  where  a  representation  is  made  in  the  most  entire  good  faith,  if 
it  be  maile  in  onler  to  induce  another  to  act  upon  it,  or  under  circum- 
stances in  which  tlie  party  making;  it  ni;iy  reasonably  suppose  it  will  be 
acted  on,  \.\wi\  prima  facie  the  party  niakiii<;  tlie  representation  is  bound 
by  it,  as  between  himself  and  tliose  whom  he  lias  misled." - 

Otherwise  the  anomalies  above  presented  must  remain.  At 
present  fraud  is  necessary  to  an  action  of  deceit,  but  is  unnec- 

iThe  fact  that  the  case  itself  was        -Per  Lorti  Cran worth  in  West  v. 
at  once  partially  revised  by  Parlia-     Jones  (I''^.")l),  1  Sim,  N.  S.  'JOT;  20  L. 
ment  may  help  to  get  rid  of  its  ])rin-     J.  Cli.  303. 
ciple.     See  53  &  54  Vic.  (Imp.),  ch. 
64,  g  3. 
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essary  in  estop]iel.  It  is,  as  the  writer  thinks,  impossible  to 
introduce  the  element  of  fraud  into  estoppel  as  a  prerequisite. 
And  if  deceit  will  not  lie  without  fraud,  then  we  must  be  con- 
tent to  say  that 

"an  innocent  misrepresentation  will,  or  will  not,  be  attended  by  punitive 
consequences,  according  as  tlie  chance  circumstances  will,  or  will  not,  per- 
mit use  to  be  made  of  tlie  peculiar  principles  of  estoppel." 

This  is  not  the  best  conceivable  example  of  stable  equili- 
brium.    Some  judge  some  day  will  breathe  upon  it. 

So  also  with  the  equitable  doctrine  of  restitution.  If  the 
word  "fraud,"  tempered  and  qualified  by  construction,  may 
be  applied  to  cases  in  which  thqre  is  no  element  of  fraud  (in 
the  sense  of  bad  faith),  the  breach  between  the  requisites  of 
restitution  and  estoppel  may  be  bridged.  Not  the  lawyer,  in 
this  case,  but  the  etymologist  only,  will  be  required  to  make 
the  situation  compi'ehensible. 

A  Suggestion. —  The  following  line  of  thought  has  much  en- 
gaged the  writer's  mind  in  pondering  the  anomalies  above  re- 
ferred to: 

Can  it  be  said  that  the  idea  of  duty  has  nothing  to  do  with 
estoppel?  Follow  this:  For  breach  of  duty  the  law  provides 
])unishment  (awards  damages);  but  in  estoppel  there  is  no 
breach  of  duty,  and  there  is  no  punishment,  but  merely  se- 
quence, or  consequence.  For  example:  When  I  stand  by  while 
another  sells  my  property  to  an  innocent  purchaser,  I  am 
guilty  of  no  breach  of  duty.  I  have  a  right  to  stand  by  if  I 
like.  I  may,  if  I  choose,  allow  another  to  sell  my  property.  I 
can  do  as  I  please  with  my  own ;  and  permit  another,  if  I  wish, 
to  do  as  he  likes  with  it.  I  am  guilty  of  no  breach  of  duty  in 
allowing  him  to  sell  my  property,  and  therefore  cannot  be 
punished  as  for  a  breach  of  duty.  But  if  I  allow  another  per- 
son to  sell  my  property  a  consequence  ensues,  namely,  that  I 
cannot  afterwards  assert  my  title;  that  is,  that  I  am  estopped. 

Further  observe  that  this  view  seems  to  obviate  inquiry  into 
the  question  of  punishment  in  damages:  I  have  permitted  an- 
other to  sell  my  property;  I  cannot  afterwards  set  up  my  title; 
no  injury  then  has  been  done  to  the  purchaser;  he  thought 
that  his  vendor  had  the  title;  I  am  precluded  from  asserting 
otherwise;  the  title  then  is  as  the  purchaser  understood;  and 
he  has  not  been  injured;  there  is  no  question  of  damages. 

Consideration  of  estoppel  by  contract,  too,  furnishes  analogy. 
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For  Gxnmple,  a  bailee  is  estopped  from  denying  the  title  of  his 
bailor.  That  is  because,  in  the  contract  of  bailment,  the  title 
of  the  bailor  is  taken,  as  between  the  parties,  to  bo  a  fact.  The 
bailor  may  have  misrepresented  his  title;  but  that  is  immate- 
rial; no  question  of  duty  not  to  misrepresent  is  involved;  the 
point  is,  that  that  which  between  the  parties  was  taken  to  be 
a  fact  is,  and  remains,  a  fact. 

And  so  in  estoppel,  not  by  contract  but  by  misrepresenta- 
tion, may  it  not  be  said  that  in  this  also  the  question  of  duty 
is  not  involved.  I  misrepresent  if  I  choose,  and  the  conse- 
quence is  merely  this:  that  that  which  I  have  re|)resented  to 
be  a  fact  is,  and  remains,  a  fact,  so  far  as  I  am  concerned. 

Take  an  example:'  A  mortgage  purports  to  secure  $250, 
and  the  receipt  of  the  amount  is  acknowledged  ujKm  the  docu- 
ment by  the  mortgagor;  but  $100  only  was  advanced;  the 
mortgao;ce  assin^ns  the  mortg:a":e,  representinri:  that  9^250  is  due 
upon  it,  and  the  mortgagor  is  estopped  from  asserting  other- 
wise. What  is  the  rationale  of  the  decision?  Is  it  that  the 
mortgagor,  in  executing  the  mortgage  and  the  receipt,  owed  a 
duty  of  carefulness  to  those  into  whose  hands  the  mortgage 
m'ght  come?  Or  is  it  that  the  mortgagor,  having  assisted  in 
the  misrepresentation  (having  made  it  credible),  is  really  a  party 
to  it,  and  is  visited  with  the  usual  consequence,  namely,  that 
that  which  he  has  represented  to  be  a  fact  is,  and  remains,  as  to 
him,  a  fact? 

Test  the  case  in  this  way:  If  there  was  a  duty  of  careful- 
ness, and  a  breach  of  that  duty,  then  an  action  of  negligence 
will  lie;  for  such  an  action  is  based  upon  breach  of  duty.  But 
(assuming  that  there  was  no  fraudulent  intent  in  the  mort- 
gagor) no  such  action  could  be  maintained  (while  Dernj  v.  Peek 
stands).  And,  if  not,  it  would  seem  that  there  can  have  been 
no  duty  of  carefulness  such  as  suggested.  The  estoppel,  then, 
must  have  arisen  as  a  consequence,  and  not  as  a  punishment  for 
breach  of  duty. 

A<j:ain,  recurrincif  to  the  architect's  case  in  which  a  mort- 
gagee  advanced  money  to  the  owner  of  buildings  upon  the 
faith  of  the  architect's  certificates  of  amounts  expended  u|")on 
them,  observe  that  the  reason  given  for  the  absence  of  liability 

iBickerton  v.  Walker  (188.>),  l]l  Ch.  D.  151;  55  L.  J.  Ch.  2'2T.  See  cases 
cited  with  this  one  in  cli.  IV. 
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on  the  part  of  the  architect  was  that  he  owed  no  duty  to  the 
morto-ao-ee.  Yet  there  can  be  little  doubt  that  the  architect 
would  have  been  estopped  by  his  certificate  had  the  case  been 
one  in  which  his  estoppel  would  have  been  of  any  benefit  to 
the  mortgagee.  There  was  no  breach  of  duty;  but  there  was 
the  usual  consequence  attending  the  misrepresentation. 

Finally,  returning  to  the  mortgage  case:  Suppose  the  mort- 
gagor had  executed  the  mortgage,  and  given  the  receipt,  for 
the  purpose  of  enabling  the  mortgagee  to  represent  that  $250 
was  advanced  upon  it;  be  would  be  liable  in  an  action  of  deceit* 
because  he  was  a  party  to  the  misrepresentation.  This  in- 
volves, as  we  have  seen,  the  idea  of  a  breach  of  duty  towards 
the  assignee.  If  the  mortgage  and  receipt  had  been  given 
without  intention  to  defraud,  the  mortgagor  would  clearly  not 
be  liable  in  deceit.  Those  propositions  involve  these:  that  if 
the  mortgagor  was,  knowingly,  a  party  to  the  misrepresenta- 
tion he  was  guilty  of  some  breach  of  duty;  and  if  he  was  inno- 
cent of  intent  to  deceive  he  was  not  so  guilty.  But  this  is 
equivalent  to  saying  that  (for  the  purposes  of  an  action  of 
deceit),  although  there  is  no  duty  not  to  misrepresent,  there  is 
a  duty  not,  wittingly,  to  do  so. 

The  idea  of  duty,  then,  is  linked  to  some  extent  with  mis- 
representation. And  is  the  solution  of  our  ditticulties  this: 
that  there  is  a  duty  not  fraudulently  to  misrepresent;  for  a 
breach  of  this  duty  action  will  lie;  that  apart  from  fraud  there 
is  no  duty  of  carefulness  not  to  represent;  but  that  all  repre- 
sentation as  to  fact  carries  with  it  the  obligation  of  consistency 
and  the  consequence  of  estoppel. 

Suggested  Solution  Unsatisfactory.— ^wch  solution  is  unsatis- 
factory, for  while  it  may  apparently  have  the  merit  of  sym- 
metrv  yet  it  in  reality  leaves  all  the  anomalies  above  referred 
to  in  full  operation.  In  fact  it  takes  no  cognizance  of  the  most 
striking  of  them. 

In  the  Bahia  case  the  company  was  estopped  by  its  certifi- 
cate; and  the  result  was,  not  the  mere  "consequence"  that  it 
had  to  register  the  purchaser  of  the  shares  (for  it  could  not  do 
so,  the  register  being  full),  but  the  result  was  damages  — 
damages  for  the  loss  occasioned  by  the  misrepresentation.  An 
innocent  misrepresentation  thus  resulted  in   damages;  while 

1  Evans  v.  Bicknell  (1801),  6  Ves.  191. 
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Derry  v.  Peek  has  authoritatively  determined  that  only  ia 
cases  of  fraud  can  there  be  damages  for  misrepresentation. 

If,  in  the  Bahia  case,  the  frame  of  the  action  had  been,  "Tho 
com  pan}'  represented  to  me  that  A.  was  the  owner  of  the  shares; 
I  acted  U])on  that  representation;  that  representation  was 
false;  I  am  entitled,  therefore,  to  damages,"  the  company 
would  have  won,  because  there  was  no  fraud.  Put,  however, 
in  another  form,  and  tho  comjiany  loses:  "The  company  rep- 
resented to  me  that  A.  was  the  owner  of  the  shares;  I  acted 
upon  that  representation;  the  representation  was  true;  the 
company  nevertheless  refuses  to  register  me;  1  am  entitled, 
therefore,  to  damages."  State  the  case  naturally,  and  you  lose. 
State  it  artificially,  and  you  win! 

Were  lie  Bahia  but  a  solitary  case  we  might,  for  the  time, 
shut  our  eyes  to  it,  upon  the  ground  that  "questions  danger- 
ous to  all  theology  ought  not  to  be  raised."  But  Sua/n  v. 
Anglo- Ajaer lean  ^  (ty])ical  of  many  cases)  must  also  be  reck- 
oned with.  Not  a  company  this  time,  but  a  warehouseman, 
innocently  issued  an  erroneous  certificate  of  ownership,  upon 
the  faith  of  which  a  purchaser  of  the  goods  referred  to  in  it 
changed  his  position.  The  purchaser  demanded  the  goods,  and 
the  warehouseman  replied  that,  since  issuing  the  certilicate, 
he  had  ascertained  that  the  goods  really  belonged  to  some  one 
else.  The  warehouseman  now  is  not  liable  in  deceit,  there  hav- 
ing been  no  fraud.  And  it  is  impossible  that  he  can  be  ordered 
to  deliver  up  the  goods,  for  they  belong  to  a  person  who  is  in 
no  way  implicated  in  the  misrepresentation.  The  purchaser 
seems  tt)  be  remediless.  lie  cannot  complain  of  the  deceit,  for  it 
was  innocent;  and  he  cannot  have  the  goods,  for  they  belong 
to  a  stranger.  Nevertheless  his  course  (although  tortuous)  is 
clear;  and  his  goal  (although  not  the  one  he  may  strive  for)  is 
well  assured.  He  cannot  have  the  goods,  and  will  not  get 
them,  but  he  must  sue  for  them  as  though  he  could.  On  the 
other  hand,  the  damages  which  will  iinally  be  awarded  to  him 
because  of  the  misrejiresentation  must  meanwhile  remain  un- 
claimed. With  artful  indirection  he  sues  for  delivery  of  tho 
goods;  the  warehouseman  answers  tiiat  the  goods  are  not  the 
j)laintilT's,  which  is  the  fact;  the  plaintitf  replies  estoppel.    Log- 

1(1879)  5  Q.  B.  D.  188;  49  L.  J.  Q.  B.  392.  And  see  Reg.  v.  Cbarnwood 
(1884),  1  Cab.  &  E.  419. 
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icall}^  now,  the  plaintiff  ought  to  be  awarded  the  goods.     But 
Lord  Justice  Brett  gives  judgment  as  follows:^ 

"In  a  similar  manner  a  person  may  be  estopped  from  denj'ins  that  cer- 
tain goods  belong  to  another;  he  may  be  compelled  by  a  suit  in  tlie  nature 
of  an  action  of  trover  to  deliver  them  up,  if  he  has  them  in  his  possession 
and  under  his  control:  but  if  the  goods  in  respect  of  which  he  has  estopped 
himself  really  belong  to  somebody  else,  it  seems  impossible  to  suppose  that, 
bv  any  process  of  law,  he  can  be  compelled  to  deliver  over  another's  goods 
to  the" person  in  whose  favor  the  estoppel  exists  against  him;  tiiat  person 
is  entitled  to  maintain  a  suit  in  the  nature  of  an  action  of  trover  against 
iiim;  but  that  person  cannot  recover  the  goods,  because  no  property  has 
really  i)assed  to  him:  he  can  recover  only  damages.  In  my  view  estoppel 
has  no  effect  upon  the  real  nature  of  the  transaction;  it  only  creates  a 
cause  of  action  between  the  person  in  whose  favor  the  estoppel  exists  and 
the  person  who  is  estopped." 

The  warehouseman  is  not  liable  for  damages  in  deceit  for 
the  innocent  misrepresentation;  but  he  is  liable  for  damages 
because  of  the  deceit  —  in  round-about  and  artificial  fashion. 

In  such  cases  as  the  two  just  dealt  with,  there  seems  to  be 
no  escape  from  the  conclusion  (while  2>6^rry  v.  Peek  stands) 
that  if  the  facts  are  stated  naturally  and  in  support  of  the  real 
ground  of  complaint  the  plaintiff  will  be  beaten;  whereas  he 
will  succeed  if  he  state  the  case  artificially  —  asserting  as  his 
grievance  that  of  which  he  cannot  complain.  His  grievance  is 
the  misrepresentation.  Of  misrepresentation  he  must  say  noth- 
ing. To  the  shares,  or  to  the  goods,  he  has  no  right.  These 
he  must  assert  to  be  his.  Damages  for  the  deceit  (if  anything) 
are  what  he  is  entitled  to.  Of  such  claim  he  must  not  say  a 
word.  Damages  for  not  giving  him  the  shares  or  goods  he 
ouo-ht  not  to  get  (because  such  damages  are  given  in  lieu  of 
specific  delivery,  and  to  delivery  he  is  not  entitled).  Such 
damages  are  awarded  him. 

Pkincipal  and  Agent. 

There  is  another  point  at  which  the  orbits  of  deceit  and  es- 
toppel intersect,  and  there  too  a  third  factor  must  be  taken  into 
account.  The  ensuing  problems  will  be  merely  stated  here. 
Their  solution  will  be  suggested  in  a  later  chapter.- 

The  law  of  principal  and  agent  supplies  many  cases  in  which 
the  act  of  the  agent,  being  admittedly  unauthorized,  the  ques- 
tion is  whether  or  not  the  principal  is  bound  by  it.  Answer 
of  general  sort  is  sometimes  made  to  the  effect  that  the  priu- 

iSimm  V.Anglo-American  (1879),        2(jh.  XXVL 
5  Q.  B.  D,  207;  49  L,  J,  Q.  B,  392. 
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cip.ll  is  bound  if  the  act  was  "for  the  master's  benefit."  But 
this  statement  is  of  course  much  too  loose;  for  according  to  it 
liability  would  depend  ujjon  tiie  mere  intent  of  the  agent, 
apart  altogetlier  from  the  nature  of  his  authority.  More  nar- 
rowly it  is  said  that  if  the  agent  is  employed  to  perform  "a 
class  of  acts,"  liability  for  an  act  within  the  class  is  to  be  de- 
termined by  a  consideration  of  master's  benefit  or  agent's  ben- 
efit. 

But  we  must  distinguish.  The  case  may  arise  in  three  ways: 
(1)  In  an  action  of  pure  tort;  (2)  in  an  action  of  deceit;  (3)  ia 
estoppel. 

(1)  Pure  Tort. —  An  omnibus  driver,  in  defiance  of  instruc- 
tions, upsets  a  rival  omnibus,  or  runs  over  a  pedestrian ;  the 
master  is  liable 

"  provideil  tlmt  wliat  was  done,  wns  done  not  from  any  caprice  of  the  serv- 
ant, but  in  the  course  of  liis  employment."  ^ 

(2)  Deceit. —  A  secretary  of  a  company  made  a  false  reply 
to  questions  relating  to  certain  debenture  stock  of  the  com- 
pany; he  had  been  authorized  by  the  company  to  answer  such 
questions,  and  the  company  was  held  not  to  be  liable  because 
he  "did  not  make  the  statements  for  the  defendant  but  for 
himself"  —  that  is,  for  his  own  fraudulent  purposes.^ 

(3)  Estoppel. — A  secretary  of  a  company,  not  having  been 
intrusted  with  the  seal,  got  possession  of  it  and  affixed  it  to  a 
certificate  of  shares,  forging  also  the  signatures  of  the  neces- 
s;iry  directors.  He  was  acting  entirely  for  his  own  benefit; 
but  the  company  was  held  to  be  estopped  by  his  action.' 

The  form  of  the  remedy  ought  not  to  require  such  anoma- 
lous conclusions. 

1  Limpus  V.  London  (18G?),  1  H.  &  B.  D.  714:  56  L.  J.  Q.  B.  449.  And  see 
C.  526;  32  L.  J.  Ex.  35:  Bay  ley  v.  cases  cited  with  tliis  one  in  ch, 
Manchester  (1872).  L.  R.  7  C.'p.  420;     XXVI. 

42  L.  J.  C.  P.  78;  Weir  v.  Bell  (1878),  ^Shaw  v.  Port  Phillip  (1884),  13  Q. 

3  Ex.   D.  245;  47  L.  J.  Ex.  708;  Bar-  B.  D.  108;  53  L.  J.  Q.  B.  372.    And  see 

wick  V.  English  (1867),  L.  R  2  Ex.  cases    cited  with    this  one    in  ch. 
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2  Reg.  V.  Charnwood   (1887),  18  Q. 


CHAPTER  XVII. 

OSTENSIBLE  OWNERSHIP  AND  AGENCY. 

Havin^^  now  some  clear  understanding  of  the  principles  of 
estoppel  by  misrepresentation,  let  us  carry  thera  into  the  vari- 
ous departments  of  the  law  to  which  they  are  apjilicable. 

Observe  first  that  it  is  (1)  title  to  property,  and  (2)  liability 
upon  contract,  with  which  we  have  to  deal;  or  rather  the  pre- 
clusion of  the  assertion  of  (1)  rights  to  property,  and  (2)  non- 
liability upon  contract.  And  next,  that  all  the  cases  arise  in 
one  of  two  ways;  either 

1.  Some  person  has  appeared  to  be  the  owner  of  property, 
when  in  reality  he  was  not.  This  class  may  be  referred  to  the 
title  "Ostensible  Ownership;"  or 

(2)  Some  person  has  appeared  to  have  authority  to  do  some- 
thing, when  in  reality  he  had  not.  Such  cases  will  be  dealt 
with  under  "Ostensible  Agency." 

Application  of  estoppel  to  such  cases  might  be  thought  to 
involve  little  difficulty.  Twenty  years  prior  to  the  leading 
case  upon  estoppel  by  misrepresentation,^  Bay  ley,  J.,  in  Boyson 
V.  Coles'^  had  said  with  reference  to  ostensible  ownership:' 

"It  is  laid  down  as  a  general  rule  that  the  pawnee  cannot  have  a  better 
title  than  the  pawner.  And  so  it  is  of  vendor  and  vendee,  except  in  the 
case  of  a  sale  in  market  overt.  But  this  rule  will  certainly  not  apply 
where  the  oii-ner  of  goods  has  lent  himself  to  accredit  the  title  of  another 
person  by  placing  in  ills  power  those  symbols  of  property  which  have  en- 
abled him  to  hold  himself  out  as  the  purchaser  of  tke  goods." 

Lord  Ilerschell,  in  a  recent  case,*  uses  similar  language: 

"  If  the  owner  of  a  chose  in  action  clothes  a  third  parti/ icitlt  the  ap- 
parent omiership,  and  right  of  disposition  of  it,  he  is  estopped  from  as- 
serting his  title  as  against  a  person  to  whom  such  third  party  has  disposed 
of  it  and  who  received  it  in  good  faith  and  for  value." 

The  law  of  ostensible  agency,  too,  has  upon  many  occasions 

been  more  or  less  accuratel}'^  laid  down: 

'•If  a  man  by  his  conduct  holds  out  another  as  his  agent,  by  permitting 

1  Pickard  v.  Sears  (1837),  0  A.  «&  R  (1896),  27  Ont.  166;  Moore  v.  Metro- 
469.  politan  (1873),  55  N.  Y.   47;  Mott  v. 

2  (1817)  6  M.  &  S.  23,  38.  Clark  (1848),  9  Pa.  St.  393. 
sColonial  Bank  v.  Cady  (1890).  15        <  Colonial  Bank  v.  Cady  (1890),  15 

App.  Cas.  267;  60  L.  J.  Ch.  131.    See     App.  Cas.  285;  60  L.  J.  Ch.  141. 
also  Ontario    Bank    v.    McTaggart 
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him  to  fift  in  that  clmraoter'  and  deal  with  tlie  world  as  a  general  a(»ent, 
he  MMist  1)1'  taken  to  he  tlief^eneral  a^t-nt  of  tln'  perscjii  for  wIkjiii  lie  so  acts, 
and  the  latter  is  bound  though  m  a  particular  instance  the  a^eut  may 
have  exceeded  his  authority.  It  is  even  so  in  the  case  of  a  sjiecial  agent."  ^ 
"The  geneial  rule  of  law  is  that  where  a  person  has  obtained  the  prop- 
erty of  another  from  one  who  is  dealing  with  it  without  the  authority  of 
the  true  owner,  no  title  is  acquired  as  against  that  owner,  even  though 
full  value  be  given  and  the  property  be  taken  in  the  belief  that  an  un- 
que.stioiiable  title  thereto  is  being  obtained;  unless  the  j)erson  taking  it 
can  show  that  tfie  true  oioier  hiis  sd  acted  as  to  mislead  him  into  the  be- 
lief that  the  person  dealing  with  the  propi.'rty  had  authority  to  do  so.  If 
tills  cati  be  sliowu,  a  good  title  is  acquired  by  personal  estoppel  against  the 
true  owner."' 

Confusion. 

Althouffh  these  doctrines  seem  to  be  sufficiently  clear  and 
manifestly  just,  yet  much  confusion  exists  concerning  them, 
due  largely  to  the  following  considerations:  (1)  Ostensible  own- 
'  ership  and  ostensible  agency  are  frequently  confounded  the 
one  with  the  other;  (2)  other  princi])les,  to  the  exclusion  of 
those  of  estoppel,  are  in  vogue  in  various  branches  of  the  law, 
notably  in  the  law  of  real  property  and  choses  in  action ;  (3)  in- 
stead of  ostensible  agency,  unfounded  distinctions  between  gen- 
eral and  special  agents  and  various  other  considerations  are 
frequently  invoked. 

Ostensihle  Ownership  and  Ostensible  Agency. —  That  the  dis- 
tinction between  ostensible  ownership  and  ostensible  agency  is 
sometimes  overlooked  may  be  noted  in  a  judicially  indorsed* 
paragraph  from  such  a  substantial  work  as  Chitty  on  Con- 
tracts:* 

"It  is  said  that  if  the  real  owner  of  goods  suffers  another  to  have  pos- 
session thereof,  or  of  those  documents  which  are  the  indicia  of  property 
therein,  thereby  enabling  him  to  hold  himself  forth  to  the  world  as  having 
not  the  possession  only,  but  the  property,  a  sale  by  such  a  person  without 
notice  will  bind  the  true  owner.  But  pr(>t)abli/  this  proposition  ouglit  to 
he  limited  to  cases  ichere  the  person  ti-ho  had  the  possession  of  the  goods  ivas 
one  icho,froni  the  nature  of  his  eviployment,  might  be  taken  prima  facie  to 
have  had  the  right  to  selL" 

But,  with  submission,  it  is  difficult  to  see  that  the  nature  of 

the  employment  of  an  ostensible  owner  has  anything  more  to 

do  with  the  case  than  has  the  style  of  his  clothes.     If  the  owner 

of  goods  represents  (or  assists  some  other  person  to  represent) 

that  a  clergyman  owns  them,  and  thereby  induces  an  innocent 

>  Or  in  any  other  way.  *Higgins  v.  Burton  (1857),  26  L.  J. 

2  Smith  V.  McC.uire  (1858).  3  H.  &  Ex.  342;  Johnson  v.  Credit  (1S77),  3 

N.  563;  27  L.  J.  Ex.  4G5.  C.  P.  D.  224;  3  C.  P.  D.  41;  47  L.  J. 

» Simmons  v.  London  (1892),  A.  C.  C.  P.  241. 

215;  61  L.  J.  Ch.  723.  »See  10th  ed.  355,  and  12th  ed.  442. 


240  OSTENSIBLE   OWNERSHIP    AND    AGENCY. 

purchaser  to  pay  over  his  money,  can  the  result  be  different 
from  a  case  in  which  the  ostensible  owner  was  a  lawyer,  a 
broker,  a  judge,  or  a  footman? 

Probably  the  learned  writer  never  intended  to  sa\^  that  it 
would;  and  the  explanation  of  his  use  of  the  language  quoted 
is  to  be  found  in  inattention  to  the  distinction  between  ostensi- 
ble ownership  and  ostensible  agency.  The  two  things  are  in 
the  passage  confused  together.  If  an  owner  represents  that 
somebody  else  is  the  owner,  the  nature  of  the  employment  of 
that  other  person  is  clearly  immaterial.  Estoppel  by  ostensi- 
ble ownership,  therefore,  has  nothing  to  do  with  nature  of  em- 
plo^^ment. 

But  it  may  have  something  to  do  with  ostensible  agency. 
Suppose  that  I  hand  over  a  bill  of  lading  of  my  goods  to  a 
factor  with  instructions  not  to  sell  the  goods,  and  he  does  sell 
them;  I  am  estopped  from  setting  up  my  title  against  the  pur- 
chaser. But  why?  Not  because  the  factor  appeared  to  be  the 
owner  of  the  goods,  for  being  a  factor  he  did  not  so  appear 
(every  one  knew  him  to  be  an  agent  merely);  but  because  being 
a  factor  and  having  possession  of  indicia  of  title  to  my  goods 
with  my  assent,  he  appeared  to  have  authority  to  sell.  Note 
that  if  the  person  who  had  the  bill  was  not  "  one  who  from  the 
nature  of  his  employment  might  be  taken  prim.a  facie  to  have 
the  right  to  sell,"  there  would  have  been  no  appearance  or  au- 
thority to  sell,  and  no  estoppel.  There  might  of  course  be 
ostensible  ownership.^ 

"Nature  of  his  employment"  may  therefore  be  a  factor  in 
cases  of  ostensible  agency,  but  can  have  nothing  to  do  with 
ostensible  ownership  —  with  a  case  in  which  the  owner  has  en- 
abled another  "  to  hold  himself  forth  to  the  world  as  having  not 
the  possession  only  but  the  property." 

Confusion  in  Factors  Act. —  Some  of  the  provisions  of  the 
English  Factors  Act  proceed  upon  the  principle  of  ostensible 
ownership,  and  others  upon  the  principle  of  ostensible  agency. 
Some  of  the  clauses  provide  that  sales  and  other  dispositions  of 
goods,  made  under  certain  circumstances  by  persons  intrusted 
with  goods  or  documents  of  title  to  goods,  shall  be  as  valid  "  as 
if  such  person  were  the  owner  of  the  goods;"  while  others  de- 
clare that  sales  shall  be  "  as  valid  as  if  he  (the  person  selling) 

1  See  the  point  referred  to  in  ch.  XXII. 
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wore  expressly  authorized  by  the  owner  of  the  goods  to  make 
the  same."  ^ 

To  some  extent  tl)e  distinction  between  cases  in  which  the 
vendor  ajipears  to  be  acting  as  agent  and  those  in  which  he 
appears  to  l)e  acting  as  owner  is  in  the  acts  properly  observed. 
In  clause  2,  for  example,  which  provides  for  cases  of  sales, 
etc.,  by  persons  whose  business  is  that  of  an  agent,  the  language 
is  appropriate  —  the  transaction  is  to  "be  as  valid  as  if  he  was 
expressly  auihorized  by  the  owner  of  the  goods  to  make  the 
same."  But  there  is  not  the  same  consistency  in  the  clauses 
providing  for  sale  by  persons  who  may  appear  to  be  the  owner 
of  goods.  J  Fore  one  of  the  clauses,  7  (1),  proceeds  upon  osten- 
sible ownership,  while  two  others,  8  and  9,  proceed  upon  osten- 
sible agency. - 

Confmion  in  ''The  Sale  of  Goods  Act:'— In  "The  Sale  of 
Goods  Act"  (England  and  Manitoba)  there  is  the  following:' 

"Subject  to  the  provisions  of  tliis  Act.  where  goods  are  sold  b)-  a  person 
who  is  not  tlie  owner  thereof,  ami  who  does  not  sell  them  under  the  au- 
thority or  with  tlie  consent  of  the  owner,  the  buyer  acquires  no  better 
title  to  the  ^oods  tiian  tlie  seller  had,  unless  the  owner  ot  the  goods  is  by 
his  conduct  precluded  from  denying  the  seller's  authority  to  sell." 

The  draftsman  of  this  provision  had  in  view  the  case  of  an 
ao-ent  with  ostensible  authority  to  sell,  and  ho  provided  that 
the  owner  is  to  be  precluded  from  denying  the  existence  of  real 
"  authority  to  sell."  He  overlooked  the  fact  that  an  owner  may 
be  estop])od  by  ostensible  ownership  as  well  as  by  ostensible 
agency,  and  made  no  provision  for  the  case. 

Confusion  Elsewhere. —  The  following  is  a  fair  example  of 
many  passages  in  which  the  same  confusion  is  apparent: 

"The  owner  of  negotiable  securities  payable  to  bearer  and  transferable 
by  mere  delivery,  who  intrusts  the  agent  with  the  possession  thereof,  gives 
him  ipso  facto  in  law  towards  third  iwrties  in  good  f.iith  the  right  to  ef- 
fectual y  sell  or  pledge  them.  In  constituting  his  agent  the  apparent 
absolute  ou-ncr  of  these  securities  and  conferring  on  him  all  the  indicia  of 
ownersiiip,  he  precludes  himself  from  disputing  the  title  of  any  subsequent 
bona  fide  transferee.  Or  to  put  it  in  anotiier  way.  the  agent  stands  in  the 
same  position  as  if  he  ]iad  a  poicer  of  attorney  from  the  owner  authoriz- 
ing him  to  deal  with  the  securities  in  his  own  name  as  he  might  think  lit."* 

1  53  Vic.  (Imp.),  ch.  45.  §  2  (1).    And  that  he  is  contracting  only  witli  an 

see  iJS  8,  9.  agent."     In  such  case  the  assump- 

-Similar  confusion  is  to  be  found  tion  ought  to  be  of  authority  to  sell, 

in  the  Ontario  statute  (R.  S..  ch.  150),  and  not  of  ownership, 

by  which  it  is  declared  that  an  agent  '56  &  57  Vic,  (Imp.),  ch.  71,  g  21:  59 

intrusted  with  possession  "shall  be  Vic.  (Man.),  ch.  25.  !5  21. 

deemed  the  owner    .    .     .    notwith-  ■«  Young  v.  MacNider(1895),  25  S.  C. 

standing  the  purchaser  has  notice  Can.  279. 
16 
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Observe  that  "the  agenV  is  said  to  become  "the  apparent 
absolute  owner,"  wherefore  the  owner  is  estopped  "from  dis- 
puting the  title;"  and  this  is  put  "in  another  way"  by  saying 
that  "  the  agent  stands  in  the  same  position  as  if  he  had  a  power 
of  attorney  from  the  owner."  This  is  not  another  way  of  put- 
ting the  same  case,  but  is  a  remark  with  reference  to  a  totally 
different  case. 

Another  example  occurs  in  the  third  quotation  at  the  com- 
mencement of  this  chapter.     It  is  said  that 

"if  tlie  owner  of  a  cliose  in  action  clothes  a  tliird  party  with  the  apparent 
ownersliii)  and  riglit  of  disposition  of  it,  he  is  estopped." 

If  the  third  party  has  the  "apparent  ownership"  he  would 
of  course  necessarily  have  the  apparent  "  right  of  disposition  of 
it."  The  word  or  substituted  for  "and"  would  probably  more 
accurately''  express  the  idea  grasped  at.  The  sentence  would 
then  apply  to  the  two  cases  of  ostensible  ownership  and  osten- 
sible agenc}'^,  instead  of  redundantly  to  one  of  them  only. 

Confusion  —  A  Further  Point. —  In  distinguishing  between 
ostensible  ownership  and  ostensible  agency,  special  care  must 
be  taken  in  cases  in  which  (as  is  possible)  the  ostensible  owner 
may  be  in  reality  an  agent  —  confusion  is  more  probable  in  such 
cases.  An  example  will  illustrate:  An  agent  of  a  polic3^-holder 
instructed  a  broker  to  collect  from  the  insurance  company;  the 
broker  thought  that  tho  agent  was  the  real  owner  of  the  policy; 
the  broker  collected  and  set  off  against  the  agent;  held^  that 
the  principal  could  not  compel  him  to  do  otherwise.^  The  agent 
here,  although  an  agent,  was  the  ostensible  owner;  the  broker 
dealt  with  him  upon  the  faith  of  such  appearance;  the  real 
owner  having  permitted  the  appearance,  was  estopped.  I3owen, 
L.  J.,  said: 

"If  A.  has  allowed  his  ap:ent  B.  to  appear  in  the  character  of  a  principal 
he  must  take  tlie  consequences." 

Benefit  of  Distinction. 

This  then  is  the  first  point  to  which  to  direct  attention  and 
indeed  to  insist  upon,  namely,  the  difference  between  ostensible 
ownership  and  ostensible  agency.    For  the  distinction,  although 

1  Montagu  V.  Forwood  (1893),  2  Q.  B.  Bowring  (18G0),  7  C.  B.  N.  S.  851 ;  29 

350.     For  other  cases  of  this  nature  L.   J.   C.  P.  30;    Smith  v.   Grouette 

see  Ex  parte  Dixon  (1870),  4  Ch.  D.  (1885),  2  Man.  314. 
133;  46  L.   J.  Bk.  20;    Kainazotti  v. 
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sufficiently  obvious,  is,  as  we  have  seen,  very  frequently  disre- 
garded, and  its  oversight  involves  much  confusion.  Observa- 
tion of  it  would  relieve  several  departments  of  the  law  of  some 
difficulty.     Take  a  few  examples: 

Nefjotiahle  Instruments. —  A  note  is  signed  in  blank;  autlior- 
(ity  is  given  to  "  Galley  "  ^  to  fill  it  up  for  £100  and  negotiate  it; 
Galley  lills  it  up  for  £500  and  passes  it  on;  and  the  signer  is 
(we  shall  say)  liable  for  the  £500.  The  reason  given  for  this 
is  that 

"a  person  who  gives  another  possession  of  his  sif^nature  on  a  bill  stamp 
prviKi  facie  autliorizes  tlie  latter  as  liis  agent  to  fill  it  up.  and  give  to  the 
world  the  bill  as  accepted  by  him.  He  enables  his  agent  to  represent  him- 
self to  the  world  as  acting  with  a  general  authority;  and  he  cannot  say  to 
a  bona  fide  holder  for  value  who  lias  no  notice  of  any  secret  stipulations 
that  there  were  secret  stipulations  between  himself  and  the  agent,  any 
more  than  can  a  principal  in  the  case  already  put,  where  he  enables  his 
agent  buying  or  selling  on  his  behalf  to  represent  himself  as  acting  under 
a  general  authority."  ^ 

But  the  reason  is  not  always  this.  Everything  depends  ujion 
the  circumstances  of  the  case.  Did  the  transferee  know  that 
the  bill  had  been  given  to  Galley  in  blank  ?  Then  he  knew  that 
Galley  was  an  agent;  the  case  is  one  of  ostensible  agency; 
possession  of  the  bill  is  evidence  of  authority  to  fill  it  up ;  Galley 
therefore  appears  to  have  the  requisite  authority,  and  the  prin- 
cipal is  estopped  from  asserting  otherwise.  But  if  Galley  had 
filled  up  the  bill  before  offering  it  in  negotiation,  then  the  trans- 
feree knew  nothing  of  agency;  he  believed  that  the  bill  was 
issued  in  completed  form;  he  believed  Galley  to  be  the  owner 
of  the  note;  and  the  law  of  ostensible  agency  has  nothing  to 
do  with  the  case;  the  question  becomes  one  of  ostensible  owner- 
ship. This  distinction  has  often  been  disregarded.  The  sub- 
ject will  be  dealt  with  in  a  subsequent  chapter.^ 

Priorities. —  In  another  department  of  the  law  we  meet  with 
the  two  following  cases: 

Perry-Herrick  v.  Attwood.^  —  A  legal  mortgagee  of  real  estate 
handed  over  the  deeds  to  the  mortgagor,  with  the  intention  of 
.enabling  him  to  raise  £15,000  upon  them.  The  mortgagor  bor- 
»-owed  £50,000  upon  them  from  one  who  knew  nothing  of  the 
mortgage.     Held,  that  the  true  owner  of  the  deeds  (the  legal 


1  Russell  V,  Langstaflfe  (1780).  Doug.  '  Ch.  XXIV. 

514.  •«  (1857)  25  Beav.  205;  2  De  G.  &  J. 

•^Montague   v.    Perkins  (1853),   22  21;  27  L.  J.  Ch.  121. 
L.  J.  C.  P.  187. 
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mortgagee)  was  the  one  to  suffer.   The  case  is  one  of  ostensible 
ownership. 

BrocMesby  v.  Temperance}  —  The  owner  of  certain  title-deeds 
eraplo^'ed  an  agent  to  raise  money  upon  them;  and  at  the  same 
time  directed  hira  not  to  borrow  more  than  a  specified  sum. 
The  agent  went  into  the  raarliet  and,  upon  the  deposit  of  the 
deeds,  obtained  a  loan  in  excess  of  the  amount  prescribed  from 
a  hona  fide  lender  who  knew  of  the  agency,  but  who  had  neither 
notice  nor  knowled  fj^e  of  its  limitation  as  to  amount.  The  ag'ent 
pocketed  the  excess.  Ileld^  again,  that  the  owner  of  the  deeds, 
and  not  the  lender  of  the  money,  was  the  one  to  suffer.  But 
is  that  right?  The  case  is  one  of  agency,  not  of  ostensible 
ownership  as  was  the  previous  case,  but  the  distinction  is  not 
observed.     Indeed,  Lord  Herschell  said: 

"  I  confess  I  am  quite  unable  to  see  any  distinction  in  principle  between 
the  two  cases  wliicli  would  render  it  right,  proper  or  reasonable  that  in 
the  former  case  a  lender  sliould  not  be  bound  by  a  limitation  of  authority 
of  which  he  was  unaware,  but  that  in  the  latter  case  he  should  be  so 
bound." 

AVith  great  respect  for  the  opinion  of  so  eminent  a  judge, 
the  present  writer  cannot  but  think  that  the  distinction  is  very 
apparent.  In  the  one  case  the  lender  of  the  money  believed  that 
he  was  dealing  with  an  owner.  In  the  other  case  he  believed 
that  he  was  dealino^  with  an  ao:ent.  To  the  latter  of  these  the 
ordinary  law  of  principal  and  agent  applies;  but  to  the  former 
it  has  no  application,  for  the  case  is  one  of  ostensible  owner- 
ship. In  the  agency  case  the  law  says  to  the  lender:  "You 
are  aware  that  you  are  dealing  with  an  agent.  You  must,  as 
in  other  cases  of  agenc}',  ascertain,  at  your  peril,  the^xtent  of 
the  agent's  authority."  In  the  ownership  case  such  language 
is  altogether  inapplicable;  for  the  lender  knows  nothing  of  a 
principal  or  of  an  agent.  He  believed  in  ownership,  and  had 
no  suspicion  of  agency. 

•  But  what  is  the  effect  of  such  a  distinction?  Observe  that 
in  both  cases  the  real  owner  of  the  deeds  has  not  personally 
pledged  them,  and  that  no  one  having  his  authority  has  done 
so.  If,  then,  the  real  owner  is  to  be  bound  by  the  pledge  of 
the  deeds,  it  must  be  because  he  is  estopped  from  denying  that 
the  person  pledging  had  power  to  do  so.  Now  he  can  be  es- 
topped only  if  he  is  in  some  way  responsible  for  the  fraud  of 

»(1895)  A.  C.  181;  64  L.  J.  Ch.  437. 
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the  person  pledging  —  if  he  has  assisted  the  misrepresentation 
of  ])o\ver  or  right  to  pledge.  In  Lord  IlerschelTs  case  (in  which 
the  pledgee  knew  that  the  person  he  was  dealing  with  was  an 
agent)  the  reasoning  then  would  have  to  follow  this  course: 
*'  The  real  owner  autiiorized  his  agent  to  borrow  a  certain  sum ; 
the  agent  improperly  represented  that  his  authority  was  more 
extensive  than  it  really  was;  the  lender,  upon  the  faith  of  this 
misrepresentation,  changed  his  position;  the  real  owner  was  in 
some  way  responsible  for  the  misrepresentation  —  had  done 
something  to  assist  it,  to  make  it  credible,  and  is  therefore  es- 
topped from  denying  its  tiuth."  But  wliat  did  he  do?  (1)  lie 
gave  authority  to  borrow  a  certain  sum  of  money,  and  the 
question  then  is.  Does  that  in  any  way  assist  the  misrepresen- 
tation that  the  agent  had  power  to  borrow  a  larger  amount? 
Suppose  that  the  principal  had  authorized  the  agent  to  sign  a 
]iromissory  note  for  £100,  and  the  agent,  misrepresenting  his 
authority,  signed  his  principal's  name  to  a  note  for  £500;  the 
])rincipal  would  clearly  not  be  liable.  And  the  reason  is  that 
irivino"  autiioritv  to  siii'n  for  the  smaller  amount  in  no  wav  as- 
sists  a  misrepresentation  of  any  greater  authority.  (2)  Nop 
does  the  agent's  possession  of  the  deeds  render  any  assistance 
to  the  misrepresentation  as  to  the  amount  to  be  borrowed. 
Possession  by  one  person  of  the  deeds  of  another  may  imply 
that  the  possessor  has  advanced  money  upon  them,  but  not 
that  he  has  authority  from  the  owner  to  pledge  them  for  un- 
limited amounts. 

The  case  is,  in  fact,  one  of  simple  agency,  and  the  reasoning 
ought  to  be  as  follows:  "The  owner  did  not  himself  borrow 
the  money,  nor  did  any  one  having  his  authority  borrow  it; 
nevertheless,  if  he  has  represented  or  assisted  the  misrepre- 
sentation that  the  agent  had  such  authority,  he  is  estopped; 
but  he  did  neither  the  one  nor  the  other,  and  he  is  therefore 
not  responsible  for  nor  bound  by  the  act.'^* 

The  other  case  {Perry- Her  rick  v.  Attioood)  is  entirely  differ- 
ent. In  it  the  mortgagor  represented  himself  to  be  the  unin- 
cumbered owner  of  the  jiroperty  and  the  title-deeds.  Upon 
this  representation  the  lender  changed  his  position;  the  tirst 
mortgagee  assisted  the  misrepresentation  and  made  it  credible 

*  riiis  line  of  reasoning  was  overlooked  in  Robinson  v.  Montgomery  (1896), 
2Cb.«41;  G5L.  J.  Ch.  915. 
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to  all  men  by  handing  over  to  the  mortgagor  all  the  title- 
deeds.  He  was  therefore  rightly  estopped.  The  case  is  one 
of  ostensible  ownership. 

Sale  of  Goods. —  In  still  another  department  an  erroneous  de- 
cision was  given  because  of  the  confusion  of  ostensible  owner- 
ship and  agency.^  The  owner  of  a  table-top  sent  it  to  a  dealer 
in  such  things,  to  bo  sold  upon  certain  specified  conditions.  The 
dealer  disregarded  his  limitations,  and  the  owner  was  held  not 
to  be  bound  by  the  sale.  The  case  was  one  of  ostensible  owner- 
ship, and  the  owner  ought  to  have  been  estopped  by  the  assist- 
ance rendered  to  the  dealer's  misrepresentation  of  ownership. 
If  I  permit  my  goods  to  appear  upon  a  bargain  counter,  I  am 
surely  estopped  by  a  sale,  whatever  my  instructions  may  be. 
The  judgment,  however,  proceeds  upon  ostensible  agency,  and 
results  in  favor  of  the  owner.     Willis,  J.,  said: 

"The  true  test  is,  I  take  it,  whether  the  authority  given  in  fact  is  of  such 
a  nature  as  to  cover  a  riglit  to  deal  with  the  article  at  all.  .  .  .  The 
fouiidation,  however,  of  the  whole  thing  is  that  the  agent  should  be  au- 
thorized to  enter  into  some  transaction;  " 

and  inasmuch  as  there  was  no  authority  at  all  to  sell  (the  con- 
ditions not  having  arisen),  the  learned  judge  decided  that  the 
owner  was  not  bound  by  the  sale. 

But  the  test  and  foundation  of  ostensible  ownership  is  not 
this.  Nor  is  it  true  even  of  ostensible  agency  that  the  agent 
must  "be  authorized  to  enter  into  some  transaction."  Osten- 
sible agency  proceeds  upon  misrepresentation,  and  there  may 
be  misrepresentation  as  to  the  existence  as  well  as  to  the  extent 
of  agency.'*  Lord  Ellen  borough's  dictum  is  good  and  reason- 
able law: 

"If  the  principal  sends  his  commodity  to  a  place  where  it  is  the  ordi- 
nary business  of  the  person  to  whom  it  is  consigned  to  sell,  it  must  be  in- 
tended that  the  commodity  was  sent  thither  for  the  purpose  of  sale.  .  .  . 
When  the  commodity  is  sent  in  such  a  way  and  to  such  a  place  as  to  ex- 
hibit an  apparent  purpose  of  sale,  the  principal  will  be  bound  and  the  pur- 
chaser safe."  3 

The  necessity  for  a  clear  understanding  of  the  principles  under 
discussion  was  very  apparent  in  the  recent  case  of  Watteau  v. 
Fenwick>  One  would  think  that  nothing  could  be  clearer  than 
the  following  propositions: 

"  Where  there  is  neither  agency  in  fact,  nor  any  holding  out  as  agent, 

.  ^  Biggs  V.  Evans  (1894).  1  Q.  B.  89.  a  Pickering  v.  Busk  (1821),  15  East, 

See  also  the  reference  to  Watteau  v.  43.     And  see  cases  cited  with  this 

Fenwick,  ch.  XL  one  in  ch.  XXI. 

2  See  ch.  XXVL  *  (1»93)  1  Q.  B.  348. 
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and  the  dealing  is  witli  tlie  party  as  prinnipal,  tliere  can  be  neither  undis- 
closed principal  nor  prinuii)al  l»y  estoppel."' 

In  other  words,  a  man  cannot  be  liable  upon  contract  unless 
(1)  he  biraself  makes  the  contract;  or  (2)  some  one  with  his  au- 
thority, or  (3)  some  one  who  appears  to  have  his  authority, 
makes  it  for  him. 

But  these  propositions  are  practically  denied  in  the  case  in 
hand,  the  court  being  misled  by  a  false  analogy.  The  facts 
were  that  a  brewer  ailowetl  his  manager  to  appear  as  oioner  of 
the  business,  but  forbid  hiin  to  buy  goods  from  third  persons; 
the  manager  did  buy  from  a  person  who  believed  the  manager 
to  be  the  owner;  and  it  was  held  that  the  brewer  was  liable  to 
the  vendor  for  the  price  of  the  goods. 

.  Now  the  only  misrepresentation  (the  only  false  appearance) 
was  as  to  the  manager's  ownership.  The  brewer,  therefore, 
might  well  be  esto})ped  from  denying  such  ownership;  and  if 
judgment  had  been  obtained  for  the  ):)rice  of  the  goods  against 
the  manager,  the  vendor  might  very  well  have  seized  under  his 
execution  the  goods  in  the  shop  as  belonging  to  the  debtor. 
But  there  could  be  no  liability  on  the  part  of  the  brewer  for 
the  money;  for  (1)  he  did  not  contract,  nor  (2)  did  anyone 
having  his  authority  contract,  nor  (3)  did  any  one  having  the 
appearance  of  his  authority  contract.   Willis,  J.,  however,  said :  '^ 

"The  principal  is  liable  for  all  the  acts  of  the  agent  which  are  within 
the  authority  usually  confided  to  an  agent  of  that  character,  notwithstand- 
ing Innitations  as  between  the  principal  and  the  agent  the  principal  puts 
upon  that  authority.  It  is  saiil  that  it  is  only  so  where  there  lias  been  a 
holding  out  of  authority,  which  cannot  be  said  of  a  case  where  the  person 
supplying  the  goods  knew  notiiing  of  the  existence  t>f  a  principal.  But  I 
do  not  think  so.  Otiierwise  in  every  case  of  undisclosed  principal,  or  at 
least  in  every  case  where  the  fact  of  there  being  a  principal  was  undis- 
closed, the  secret  limitations  would  prevail  and  defeat  the  action  of  the 
person  dealing  witii  the  agent,  and  then  discovering  that  he  was  an  agent 
and  had  a  principal.  But  in  the  case  of  a  dormant  partner  it  is  quite  c-lear 
law  tliat  no  limitatitins  of  authority  as  between  the  dormant  and  tlie  active 
partner  will  avail  the  dorniant  partner  as  to  things  within  the  ordinary 
authority  of  a  partner.  The  law  of  partnership  is  on  such  a  question  noth- 
ing i)ut  a  branch  of  the  general  law  ot  principal  and  agent;  and  it  appears 
to  me  to  be  undisputed  and  conclusive  on  the  point  now  under  discussion." 

But  the  distinction  between  the  two  cases  is  clear:   A  ])art- 

ner,  although  dormant,  is  a  member  of  the  firm,  and  when  a 

contract  is  made  by  an  active  partner  the  doi-mant  member  is 

as  much  a  party  to  it  as  if  specially  named  in  it.     If,  theie- 

1  Per  Osier,  J„  in  Becherer  V.  Asher  348.  See  also  Edmunds  v.  Bushell 
(1896).  23  Ont.  App.  210.  And  see  (18G5),  L.  R.  1  Q.  B.  97;  35  L.  J.  Q.  B. 
note  in  9  Law  Quarterly  Rev.  111.  20:  Hubbard  v.  Tenbrook  (lt>89^,  124 

2  Watteau  v.  Fenwick  (1«93;,  1  Q.  B.  Pa.  St.  291 ;  16  Atl.  R  817. 
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fore,  the  contract  be  within  the  ostensible  purposes  of  the  firm, 
the  dormant  partner  is  estopped  to  set  up  secret  arrangements. 
The  appearance  of  real  authority  in  the  active  partner  is  the 
determining  factor;  and  the  case  is  not  outside  the  three  requi- 
sites of  liability  above  referred  to  —  it  is  an  example  of  the 
third  ot  them.  The  language  of  the  learned  judge  indeed  so 
indicates  when  he  says  that  the  dormant  partner  will  be  liable 
"as  to  things  Avith  respect  to  which  there  was  appearance  of 
authority  to  contract." 

The  brewer's  case  is  entirely  different.  In  it  the  brewer  was 
not  a  party  to  the  contract  —  as  was  the  dormant  partner.  It 
was  not  therefore  a  case  in  which  a  certain  person,  being  ad- 
mittedly and  as  a  mere  matter  of  fact  a  party  to  the  contract, 
the  question  is  whether  there  had  been  the  appearance  of  au- 
thority to  put  him  in  that  position;  but  a  casein  which  he 
was  not  a  party  to  the  contract  at  all,  and  the  question  is 
whether  he  ought  to  be  liable  upon  it.  He  was  not  a  party, 
because  (1)  he  had  not  made  the  contract;  and  (2)  no  one  with 
his  authority  had  made  it  for  him;  and  (3)  no  one  having  any 
appearance  of  his  authority  had  pretended  to  make  him  a  party 
to  it  —  how  then  could  he  be  liable? 

Ostensible  Ownership. 

Before  proceeding  to  practical  exposition  let  us  have  a  clear 
idea  of  estoppel  by  ostensible  ownership.  Why  is  it  that  the 
real  owner  of  property  is  sometimes  bound  by  a  sale  of  it  made 
by  another  person — by  a  person  who  had  no  authority  from 
the  real  owner  to  sell  and  who  did  not  pretend  that  he  had 
an}'  such  authority? 

The  reason  is  not,  as  is  sometimes  said,  that  the  true  owner 
has  by  his  conduct  really  assented  to  the  sale;  that  he  is  in 
some  sense  a  party  to  it;  and  that  therefore  he  is  as  much 
bound  by  it  as  if  he  were  the  sole  vendor.  No  doubt  the  cir- 
cumstances may  in  some  cases  warrant  the  implication  of  the 
true  owner's  concurrence  in  the  sale.  It  may  even  be  that  such 
concurrence  ought  to  be  inferred  in  very  many  cases  in  which 
it  is  not.  But  so  long  as  there  is  a  case  in  which  the  assump- 
tion cannot  be  made,  we  must  find  some  scientific  ground  upon 
which  we  are  entitled  to  say  that,  although  the  true  owner  was 
not  a  party  to  the  sale,  yet  he  is  bound  by  it. 
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Nor  is  the  reason  that  the  true  owner  has  by  his  conduct  in 
effect  authorized  the  sale:  that  the  ostensible  owner  has,  in  this 
view,  acted  under  the  authority  of  the  true  owner.  There  are 
indeed  cases  in  which  the  principle  of  ostensible  agency  has  to 
be  invoked;  but  for  cases  (1)  in  which  there  is  no  relation  be- 
tween true  owner  and  vendor,  and  (2)  in  which  the  purchaser 
has  no  reason  to  believe  in  the  existence  of  any  such  lelation, 
this  explanation  is  insullicient. 

The  real  facts  point  to  the  true  conclusion.  They  are :  (1)  The 
vendor  represented  that  he  was  the  owner  (nottliat  he  had  au- 
thority to  sell);  (2)  the  purchaser  believed  that  rei)i'e mentation 
to  be  true;  (3)  upon  the  faith  of  that  representation  the  pur- 
chaser changed  his  position;  (4)  the  true  owner  in  some  way 
assisted  the  misrepresentation  of  ownership;  and  (5)  he  is  es- 
topped by  reason  of  this  assistance. 

Universal  Applicability. 

There  is  nothing  in  the  statement  of  this  principle  that  would 
indicate  its  applicability  to  one  kind  of  property  rathjr  than 
another;  and  it  will  be  one  of  the  chief  objects  of  the  succeed- 
ing chapters  consistently  to  carry  it  through  the  various  de- 
partments of  the  law,  and  to  apply  it  to  every  sort  of  property. 

The  (litliculties  in  the  way,  however,  are  almost  overwhelm- 
ing. Although  the  justice  that  underlies  the  law  of  estoppel 
has  alwavs  in  some  degree  actuated  the  judicial  mind,  vet  time 
and  multiplicity  of  cases  were  essential  for  the  development  of 
its  true  principles:  and  it  is  not  surprising  that  that  develop- 
ment should  in  various  departments  have  taken  somewhat  dif- 
ferent courses,  and  sometimes  gone  awry. 

For  example,  when  estoppel  is  mentioned  in  connection  with 
the  law  of  real  property,  the  mind  at  once  reverts  to  the  one 
case  of  a  true  owner  standing  by  while  another  person  pur- 
chases an  interest  or  erects  buildings  upon  the  by-stander's 
land.'     And  when  cjucstions  of  priorities  arise  we  think  not  of 

iRamsden   v.  Dyson  (18G6),  L,  R.  1  versed  in  the  House  of  Lords  (Man- 

H.  L.  129.  rises  automatically  to  the  gles  v.  Dixon  (1848),  1  McN.  &  G.  437: 

tongue.     The  idea  of  estoppel  is  so  3  H.  L.  U.  70"2),  because  the  point  of 

often  associated  with  this  particular  estoppel  upon  which  he  decided  the 

phase   of   it  that  it  sometimes  ex-  case   was   taken   to  be  estoppel  by 

eludes  other  aspects  from  view.     A  standing  by. 
decision  of  Lord  Cottenham  was  re- 
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estoppel,  but  of  the  old  maxims,  "  "When  the  equities  are  equal," 
etc.,  '■^Prior  est  tempore^''  etc.,  and  we  make  inquiry  as  to  the 
locality  of  the  deeds.  An  effort  will  be  made  to  supersede  these 
maxims  by  the  law  of  estopj^el. 

From  the  subject  of  bills  and  notes,  estoppel  is  almost  unani- 
mously excluded.  "  Negotiability,"  in  sharp  antagonism  to  the 
general  law,  is  said  to  rule  this  department.  It  is  the  author's 
view,  however,  that  the  "law  merchant"  must  give  place  to  es- 
toppel by  ostensible  ownership  and  agency,  and  that  thereupon 
harmony  will  replace  antagonism. 

Questions  of  title  to  goods  obtained  by  means  of  bills  of  lad- 
ing or  other  documents  of  title  are  now  decided  (1)  by  analogy 
to  the  law  of  goods  themselves;  (2)  by  considerations  of  semi- 
negotiability;  and  (3)  by  Factors  and  other  Acts.  The  view 
will  be  advanced  that  the  law  as  to  goods  acquired  by  means 
of  paper  title  ought  not  to  be  different  (for  the  purposes  in 
hand)  from  the  law  as  to  real  estate,  title  to  which  is  always 
documentary.  In  other  words,  that  the  principles  of  estoppel 
by  ostensible  ownership  and  agency  apply  to  both  alike,  as  well 
as  to  all  other  sorts  of  property. 


CnAPTER  XVIII. 

OSTENSIBLE  OWNERSHIP  AND  AGENCY  — LAND —THE  LEGAL 

ESTATE. 

Few  rules  are  better  known,  and  thought  to  be  more  firmly 
establisliLHl,  than  that  which  j)rescribes  that  where  the  equities 
are  equal  the  law  will  prevail.  Yet  we  shall  see  that  it  is  open 
to  at  least  four  objections:  (1)  that  it  owes  its  origin  to  imper- 
fect administration  of  justice;  (2)  that  all  reason  for  its  ex- 
istence ceased  with  the  recent  removal  of  that  imperfection ; 
(3)  that  it  is  an  irrational,  incongruous,  and  disturbing  factor 
in  our  system  of  jurisprudence;  and  (4)  that  it  is  inconsistent 
with  the  modern  principles  of  estoppel  by  ostensible  owner- 
ship, by  which  it  ought  to  be  supplanted. 

From  the  standpoint  of  estoppel  (which  heretofore,  however, 
has  had  little  place  in  the  discussion  of  the  subject)  we  would 
say  that,  as  between  two  competing  grantees  of  an  estate 
(legal  or  equitable  is  wholly  immaterial),  one  of  them,  namely, 
the  first  alone,  can  have  it;  and  that,  if  the  second  is  to  be 
preferred,  it  must  be  not  because  the  second  has  the  estate 
(for  he  has  it  not),  but  because,  for  some  reason,  the  first  is 
estopped  from  setting  up  his  priority. 

The  rule  above  quoted,  however,  proceeds  in  wholly  dilTer- 
ent  fashion.     Note  three  points: 

(1)  It  inquires  into  the  equities  of  the  competitors  (that  is, 
into  their  respective  merits^);  and,  finding  them  to  be  equal, 
awards  priority,  not  to  the  man  who  really  has  the  estate  in 
question  (having  first  got  it),  but  to  the  one  who,  through 
chance,  luck,  or  otherwise,  has  or  can  grab  the  legal  estate  — 
whether  he  be  first,  second,  or  fortieth. 

(2)  Nor  is  this  the  full  offense  of  the  rule;  for  in  examining 
into  the  merits  of  the  contestants  it  is  held  that  "nothing  but 
fraud,  or  gross  and  voluntary  negligence,  will  oust  the  priority 

iRice  V.  Rice  (1853),  2  Dr.  73;  23  L.  J.  Ch.  289;  Bailey  v.  Barnes  (1894),  1 
Ch.  25;  63  L.  J.  Cb.  7a 
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of  the  leo-al  claimant/'  ^  There  are  therefore  different  balances 
wherein  to  weigh  the  merits  of  legal  and  equitable  claimants. 
The  merits  may  be  far  from  really  equal;  the  legal  claimant 
may,  as  we  shall  see,  be  negligent  in  very  high  degree;  the 
equitable  claimant  as  diligent  and  as  careful  as  possible,  and 
first  in  point  of  time;  and  yet  a  happy  clutch  of  the  legal  es- 
tate will  discomfit  the  one  who  has  not  only  the  greater  merit, 
but  also  the  natural  priority. 

(3)  The  phrase  just  used  ("a  happy  clutch")  is  not  inappro- 
priate; for  the  doctrine  that  the  legal  estate  carries  priority 
with  it  has  led  to  this  singular  and  anomalous  result,  that  it 
resembles  the  greasy  pig  which  being,  in  general  scramble, 
seized  by  some  lucky  competitor,  gains  for  its  captor  the  prize, 
provided  that  he  has  seized  it  according  to  rule,  and  has  not 
too  soon  let  it  slip. 

The  Sckamble. 

This  third  point  may  be  dealt  with  first.  Hooper  v.  Ilarri- 
son'^  gives  a  good  view  of  the  sport.  A  first  mortgagee  had 
the  legal  estate,  and  a  power  of  sale  with  the  usual  declara- 
tion of  trust  as  to  surplus  moneys.  He  devised  the  estate  to 
the  third  mortgagee,  who  now  having  the  pig  (and  for  that 
reason  only)  became  entitled  to  priority  over  the  second  mort- 
gagee. In  ignorance  of  the  rules  of  the  game  (as  he  after- 
wards learned)  this  third  mortgagee  sold  the  property  under 
the  power  in  the  first  mortgage.  The  second  mortgagee  then 
contended  that  he  was  back  again  in  second  place,  for  the 
contest  now  was  over  the  purchase-money,  and  not  over  the 
land  —  the  pig  having  foolishly  been  let  slip.  If  it  were  over 
the  land,  of  course  the  third  mortgagee  was  prior,  for  he 
had  had  the  legal  estate.  But  if  over  the  money,  and  the  pig 
gone,  — ?     Sir  W.  Page  Wood  said: 

"  Harrison  (the  tliird  mortgagee)  might  have  advanced  the  money  (to 
pay  otf  the  first  mortgagee)  out  of  his  own  pocket,  and  have  held  the 

1  Plumb  V.  Fluitt  (1791),  2  Anstr.  Muckleston  (1872),  L.  R.  8  Ch.  App. 

440,     And    see    Evans    v.    Bicknell  155;  42  L,  J.  Ch.  210;    Northern  v, 

(ISOl),  6  Ves.  174,  190;  Martinez  v,  Whipp  (1884),  26  Ch,  D,  494;  53  L.  J. 

Cooper  (1820),  2  Russ,   198;  Farrow  Ch.  629. 

V,  Rees  (1840),  4  Beav.  18;  Hewit  v,        ^(1855)  2  K.  &  J.    107.     And   see 

Loosemore  (1851),  9  Ha.  458;  21  L,  J,  Bailey  v.  Barnes  (1894),  1  Ch.  25,  63; 

Ch,  69;  Colyer  v.  Finch  (1856),  5  H,  63  L,  J.  Ch.  73. 
L.  C,  905;  26  L,  J,  Ch,  65;  Dixon  v. 
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whole  legal  estate  for  the  two  debts.  ...  Or  he  might  have  raised 
the  money  by  transfer  of  the  mortgage,  and  have  procured  tlie  person 
wlio  took  "the  legal  estate  to  execute  a  declaration  that  he  would  hold  it 
on  trust  to  SL'curi!  himself  his  mortgage  debt,  and  secondly,  to  sfcure  that 
of  Harrison;  and  had  lie  takf-ri  this  course  Harrison  wouM  now  be  the 
person  having  the  best  right  to  call  for  it.  .  .  .  It  is  said  that  this 
would  render  it  a  mere  matter  of  machinery:  but  that  in  truth  is  the  re- 
sult of  the  whole  doctrine  of  this  court  about  the  legal  estate,  and  a  very 
singuhir  machinerij  it  sometimes  is.  It  is  merely  a  question  of  how  far  a 
person,  who  has  dexterously  managed  to  lay  hold  of  this  tabula  in  van- 
frac/io,^  is  alloived  to  seize  it.  Even  after  bill  liled  by  a  second  incum- 
braiict>r  he  is  allowed  to  seize  it,  but  it  is  on  that  he  rests.  It  u-ould  seem 
to  viHitate  very  much  at/ainst  the  views  tehich  this  court  entertaiiis  of  not 
allowing  rights  to  be  disturbed  by  third  j'Crsons;  and  there  was  some  legal 
hesitation  and  doubt  as  to  allowing  a  person  holding  the  legal  estate  to 
hand  it  over  to  the  one  or  the  other,  as  he  thinks  fit.  All  that  is  a  very 
peculiar  part  of  this  doctrine;  but  tiie  court  has  never  gone  beyond  this; 
and  if  it  does  not  find  the  legal  estate  interposed  it  deals  with  the  money 
according  to  priorities." 

The  pig  had  been  let  slip,  priority  had  gone  with  it;  the 
court  did  "  not  find  the  legal  estate  interposed;  "  and  Harrison 
was  relegated  to  the  third  place,  from  which,  indeed,  nothing 
but  the  pig  theory  had  ever  removed  him.^ 

The  rules  which  govern  the  scramble  for  the  legal  estate; 
under  what  circumstances  it  is  fair  to  seize  it; '  at  what  time 
it  may  be  seized;*  what  persons  may,  or  may  not,  help  you  to 
seize  it;'  whether  or  not  you  must  give  value  for  it;  to  what 
extent  it  must  be  complete   when  you  get  it;^  aud  what  per- 


'  Freely  translated  in  this  connec- 
tion —  pig. 

-  "Being  purchasers  for  value  with- 
out notice  they  cannot  succeed  un- 
less they  can  make  out  that,  having 
an  inferior  equity,  they  have  clothed 
it  with  a  legal  interest."  This  was 
said  with  reference  to  the  purchase 
of  shares.  Per  Kay,  L.  J.,  in  Powell 
v.  London  (1893),  2  Ch.  5G4;  62  L.  J. 
Ch.  802. 

»Saunders  v.  Dehew(lG92).  2  Vern. 
271;  Willoughhy  v.  Willoughby 
(1787),  1  T.  R  7G3;  Allen  v.  Knight 
(184G).  5  Ha.  272;  15  L.  J.  Ch.  430;  IG 
L.  J.  Ch.  370;  Baillie  v.  McKewan 
(186.')).  3o  Beav.  177;  Dodds  v.  Hills 
(I860),  2  H.  &  M,  424;  Pease  v.  Jack- 
son (18G8).  L.  R.  3  Ch.  576;  37  L.  J. 
Ch.  725;  Pilcher  v.  Rawlins  (1870). 
L.  R  11  Eq.  53;  L.  R  7  Ch.  259;  40 
L.  J.  Ch.  105;  41  L.  J.  Ch.  485;  Colo- 
nial  Bank   v.   Hepworth   (1887),   JG 


Ch.  D.  36;  56  L.  J.  Ch.  1089;  Taylor 
V.  Russell  (1891),  1  Ch.  8;  (1892)  A,  C. 
244;  60  L.  J.  Ch.  1;  61  L.  J.  Ch.  657; 
London  v.  Goddard  (1897),  1  Ch.  642; 
68  L.  J.  Ch.  261;  Merchants'  Bank  v. 
Morrison  (1872),  19  Gr.  1. 

*  Dodds  V.  Hills  (1865).  2  H.  &  M. 
424;  Baillie  v.  McKewan  (1865),  35 
Beav.  177;  Reg.  v.  Shropshire  (1873), 
L.  R  8  Q.  B.  420;  L.  R  7  H.  L.  496; 
45  L.  J.  Q.  B.  31;  Blackwood  v.  Lon- 
don (1874),  L.  R  5  P.  C.  92;  43  L.  J. 
P.  C.  23;  Mumford  v.  Stohwasser 
(1874),  L.  R.  18  Eq.  556;  43  L.  J.  Ch. 
694;  Harpham  v.  Shacklock  (18S1), 
19  Ch.  D.  207. 

6  Sharpies  v.  Adams  (1863),  32  Beav. 
213;  Maxfield  v.  Burton  (1873),  L.  R 
17  Eq.  15;  43  L.  J.  Ch.  46;  Mumford 
V.  Stohwasser  (1^74).  L.  R  18  Eq.  556; 
43  L.  J.  Ch.  694;  Garnham  v.  Skii> 
per  (1885).  55  L.  J.  Ch.  263. 

«  Roots  V.  Williamson  (1888),  38  Clt 
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sons  have  the  best  right  to  seize  it,'  do  not  interest  us  here. 
They  may  in  all  their  subtle  refinement  be  found  in  the  cases 
noted  below  as  well  as  in  countless  others. 

A  Gejteral  View. 

A  more  general  view  of  the  operation  of  the  rule  under  con- 
sideration is  furnished  bv  the  case  of  Cave  v.  Cave'}  Trust 
property  was,  in  fraud  of  the  beneliciaries,  mortgaged  by  the 
trustee  to  several  innocent  persons  in  succession.  The  first  of 
tiiese,  of  course,  alone  had  the  pig;  that  is,  the  legal  estate. 
His  mortgage  was  good  against  the  beneficiaries.  The  others 
had  no  pig,  but  equitable  estates  only.  Their  mortgages  were 
bad  as  against  the  beneficiaries.'  Why  should  the  law  not  be 
the  same  in  both  cases?  In  both  the  trustee  did  the  same  wrong. 
In  both  the  beneficiary  had  to  bear  the  same  (if  any)  blame, 
namely,  that  he  had  a  fraudulent  trustee.  In  both  cases  the 
mortgagee  was  innocent,  paid  his  money  and  completed  his 
transaction.  But  in  the  one  case  the  courts  decide  for  him, 
and  in  the  others  against  him.  And  if  the  man  with  the  pig 
had  chosen  to  hand  it  over  to  a  third,  fourth  or  fifth  incum- 
brancer the  courts  would  have  declared  in  favor  of  the  one  so 
selected.      Chi  pig,  Hi  priority. 

Contrast  with  this  the  result  to  be  arrived  at  by  the  applica- 
tion of  the  manifestly  reasonable  principles  of  the  law  of  es- 
toppel by  ostensible  ownership: 

"  Where  the  owner  .  .  .  has  lent  liimself  to  accredit  the  title  of  an- 
otlier  person  by  placing  in  his  hands  those  symbols  of  property  wliich  have 
enabled  him  to  hold  himself  out  as  the  purciiaser,"* 

he  is  estopped  as  against  any  person  who  upon  the  faith  of 
the  ostensible  ownership  has  changed  his  position.  Applying 
this  principle  to  Cave  v.  Cave  we  should  say  that  tlie  benefici- 
aries were  estopped  as  against  all  the  mortgagees  from  setting 
up  their  title.  They  had  [)erraitted  their  trustee  to  pose  as  the 
owner  of  the  land;  upon  the  faith  of  his  ostensible  ownership 

D.  485;  57  L.  J.  Ch.  995;  Powell  v.  2(i880)  15  Ch.  D.  639;  49  L.  J.  Ch. 

London  (1893).   1   Cii.  GIO;    (1893)  2  505. 

Ch.  555;  62  L.  J.  Ch.  80J.  3  And  see  Re  Morgan  (1881),  18  Ch. 

1  Moore  V.  Northwestern  (1891),  2  D.  9^);  50  L.  J.  Ch.  651,  834. 

Ch.  599;  60  L.  J.  Ch.  627;  Newman  ^Boyson  v.  Coles  (1817),  6  M.  &  S. 

V.  Newman  (1885),  28  Ch.  D.  674;  54  24.     The  language  refers  to  goo<ls, 

L.  J.  Ch.  598.  but  the  principle  is  the  same  as  to 

all  property. 
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innocent  persons  had  been  induced  to  change  their  position; 
therefore  estoppel;  pig  consideration  —  zero. 

The  present  hiw,  however,  declares  that  the  beneficiaries  and 
the  mortgagees  have  e(|ual  merits;  it  takes  no  notice  of  the 
doctrine  of  estoppel  by  ostensible  ownership  which  would  hold 
them  to  be  most  unequal;  and  everybody's  merits  being  thus 
said  to  be  equal,  it  adjusts  the  rights  of  the  parties  according 
to  the  xibi  pig  ill  priority  notiofi,  and  not  with  the  slightest 
regard  to  any  principles  of  justice  or  fair  play. 

It  is  with  reference  to  difhculties  and  anomalies  such  as  these 
that  the  language  of  Lord  Selborne  in  Dixon  v.  Muckleston^  is 
peculiarly  applicable: 

"It  is  impossible  to  reflect  on  this  injustice  without  finlinK  very  co!2;ent 
arguuii-nts  in  favor  of  some  attempt  to  improve  the  state  of  tlie  law  as  to 
title  to  real  estate,  and  to  get  rid  of  the  difficulty  which  arises  from  the 
distinction  between  a  legal  and  an  equitable  estate; " 

as  also  the  language  of  Lindley,  L.  J. :  * 

"The  reasoning  is  technical  and  not  satisfactory;  but  as  long  ago  as  1728 
the  law  was  judicially  declared  to  be  well  settled  and  only  alteraiile  by  act 
of  Parliament.     See  Brace  v.  Duchess  of  Marlborough."' 

The  Imperial  Parliament  at  one  time  did  enact  that* 

"After  the  commencement  of  this  act,  no  priority,  or  protection,  shall 
be  given,  or  allowed,  to  any  estate,  right,  or  interest,  in  land,  by  reason  of 
such  estate,  right,  or  interest,  being  protected  by.  or  tacked  to,  any  legal 
or  other  estate,  or  interest,  in  such  land:  and  full  effect  shall  be  given  in 
every  court  to  tiiis  provision,  although  the  person  claiming  such  priority, 
or  protection,  as  aforesaid,  shall  claim  as  a  purchaser  for  valuable  consid- 
eration and  without  notice."' 

But  the  statute  was  short-lived.  It  was  repealed  at  the  en- 
suing session.*     The  scramble  still  goes  on. 

OiiiQiN  OF  THE  Doctrine. 

As  has  been  already  said,  the  priority  accorded  to  the  legal 
estate  originated  because  of  the  defective  administration  of 
justice.     Equitable  estates  and  interests  were  those 

"which  were  enforceable  under  the  separate  jurisdiction  of  the  courts 
of  equity,  and  which  in  the  courts  of  common  law  were  either  not  enforce- 
able, or  if  enforced  were  enforced  only  as  contracts  giving  a  right  to  dam- 
ages for  a  breach,  not  as  giving  any  specific  claim  to  or  over  the  lands  or 
hereditaments  atfected  by  them."^ 

An  equitable  claimant,  therefore,  was  compelled  to  seek  his 
remedy  in  a  court  of  equity.    There  he  asserted  that  the  holder 

1(1872)  L.  R  8  Ch.  App.  158;   42  <37  &  38  Vic,  ch.  78,  g  7. 

L.  J.  Ch.  213.  5  38  &  39  Vic.  ch.  87,  g  129. 

2 Bailey  v.  Barnes  (1894),  1  Ch.  36;  6Ency.   of   Laws  of  Eng.,  vol.  39. 

63  L.  J.  Ch.  78.  And   see   Goodeve's   Real   Property 

3(1728)  2  P.  Wms.  491.  (3d  ed.),  2.58  et  seq. 
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of  the  legal  title  ought  to  be  compelled  to  convey  it  to  him. 
But  the  holder  of  the  legal  title  might  also  have  merits  —  he 
mio-ht  also  be  an  innocent  purchaser,  although  subsequent  in 
point  of  time.  And  the  question  was  whether  the  court  of 
equit}',  as  between  two  innocent  persons,  would  exercise  its 
extraordinary  jurisdiction  and  compel  a  conveyance  of  the  legal 
estate.  It  held  that  it  would  not.  It  left  the  parties  to  such 
skimp  justice  as  the  law  alforded.  It  felt  "itself  checked 
.  and  an  obstacle  thrown  in  its  way"  by  this  legal  view 
of  the  case. 

If  neither  contestant  had  the  legal  estate,  the  court,  relieved 
of  all  embarrassments,  administered  unfettered  justice,  and  de- 
creed as  between  two  innocent  holders  that  he  had  the  estate 
who  had  first  acquired  it.  What  else  could  it  declare?^ 
The  situation  is  well  described  by  Sir  W.  Page  Wood:^ 
"The  whole  doctrine  of  this  court  about  the  protection  afforded  by- 
means  of  the  legal  estate  is  simply  this:  A  party  getting  the  legal  estate 
acquires  no  new  right  in  equity  in  any  way.  But  equity  regarding  all  the 
persons  who  have  incumbrances  according  to  their  priorities,  considering 
(hat  the  equitable  interests  pass  just  as  the  legal  interest  does^  by  tlie  effect 
of  the  deads,  finds  itself  checked  at  times  and  an  obstacle  throivn  inits  ivay 
by  an  incumbrancer's  saying:  '  I  have  got  the  legal  estate  interposed;  I 
insist  it  is  mine  at  law,  and  there  must  be  a  superior  equity  shown  in 
order  to  deprive  me  of  my  legal  estate.'  It  is  merely  staying  the  hands 
of  the  court  by  resting  on  that  legal  estate  which  tliis  court  will  not  deal 
witli  unless  a  superior  equity  can  be  shown;  and  although  the  court  holds 
that  priority  will  give  equity,  yet  it  does  not  hold  that  it  gives  so  superior 
an  equity  as  between  several  incunibrancers  as  to  enable  a  person  who 
has  an  anterior  charge  to  wrest  the  legal  estate  from  the  person  who  has 
obtained  it  without  notice  of  the  anterior  charge,  and  who  has  not  parted 
with  it.     This  is  the  whole  effect  of  the  doctrine,  and  none  other." 

The  defect  then  in  the  administration  of  justice  out  of  which 
grew  the  doctrine  of  the  priority  of  the  legal  estate  was  that 
courts  of  law  refused  to  recognize  equitable  interests.  The 
court  of  equity,  on  the  other  hand,  doing  what  it  could  in  this 
and  other  ways  to  improve  and  rationalize  the  law,  did  recog- 
nize such  interests.  In  contests  for  priority  between  adverse 
claimants  of  equities,  inasmuch  as  the  law  regarded  neither  of 
them,  the  court  of  equity  was  unhampered,  and  was  able  to 
say  that  the  first  was  first,  unless  his  conduct  had  deprived 

lit  took  a  peculiar  idea,  however,  Ex.   Eq.   59;  Pryce   v.   Bury  (1854), 

of  innocence.     See  ch.  XX.  L.  R.  IG  Eq.  1.53,  n.;  23  L.  J.  Ch.  G76: 

2  Rooper  v.  Harrison  (185.5),  2  K.  &  James  v.  James  (1873),  L.  R.  16  Eq. 
J.  \m.  153:  42  L.  J.  Ch.  S'SG;  Backhouse  v. 

3  See  as  to  this,  Hockley  v.  Bantock  Charlton  (1878),  8  Ch.  D.  444;  Lees  v. 
(1820),  1  Russ.  141;  Keys  v.  Williams  Fisher  (1882),  22  Ch.  D.  283;  Snell's 
(1838),  3  Y.  &  C.  Ex.  55,  462;  7  L.  J.  Equity  (11th  ed.),  343. 
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him  of  that  position.  But  where  the  second  in  point  of  time 
of  the  contestants  had  the  legal  estate,  what  was  to  be  done? 
Courts  of  law  held  not  merely  that  the  legal  claimant  was 
first,  but  that  he  was  the  only  one  that  had  any  title  at  all. 
The  court  of  equity,  on  the  other  hand,  "considering  that  equi- 
table interests  pass  just  as  the  legal  interest  does,"  would  fain 
have  decreed,  in  this  case  also,  that  the  first  was  first.  I>ut  it 
found  "itself  checked"  by  the  opj)osing  doctrine  of  the  courts 
of  law  — couits  having  power  to  enforce  their  judgments  just 
as  had  the  court  of  equity.' 

Ostensibly  the  court  of  equity  submitted;  but  in  realit}'-  it 
set  to  work  one  of  its  most  potent  jurisdiction-augmentin'-'' 
weapons,  with  which  it  cut  deeply  into  the  legal  i)riority.  The 
court  said,  "Yes,  the  legal  estate  has,  of  course,  the  priority; 
but  not  when  its  owner  has  been  guilty  of  fraud."  Courts  of 
law  could  hardly  dispute  that  position;  and,  once  fairly  es- 
tablished, equity  under  cover  of  the  word  "fraud"  decreed 
postponement  of  legal  estates,  even  when  there  was  no  fraud, 
or  such  semblance  of  it  only  as  was  "  conduct  fraudulent  in  the 
eye  of  this  court." 

The  word,  however,  still  remains  as  the  ground  of  the  juris- 
diction —  the  word  \vhich  was  used  as  a  mask  to  an  attack  upon 
imperfect  administration  of  justice.  The  time  has  arrived  when 
it  ought  to  be  thrown  off;  for  the  courts  as  now  constituted  are 
no  longer  checked  by  opposing  and  defective  doctrines  of  any 
other  court.  All  courts  now  recognize  that  "equitable  inter- 
ests pass  just  as  the  legal  interest  does."  It  was  lack  of  that 
recognition  by  courts  of  law  that  gave  the  legal  estate  its  domi- 
nating influence.  Cessat  rat'ume  Icgis,  cesmt  ipsa  lex;  especially 
when  the  lex  is  of  such  incongruous  character.- 

1  It   was   not    witliout  a    protest,  found  productive  of  great   expense 

here  and  there,  that  the  failure  of  to  send  tlie  parties  to  the  other  side 

the  hiw  to  notice  and  enforce  equi-  of  the   Hall;    whenever  this  court 

ties  was   allowed  to  continue    and  has  seen  that  the  justice  of  the  case 

breed  anomalies.     As  early  as  17S7,  has  been  clearly  with  the  plaintiff, 

Ashhurst,  J.,  said  (Goodtitle  v.  Mor-  they    have   not  turned   him   round 

gan  (1787).  1  T.  R.  at  p.  7G2):  "It  is  upon   this  objection.    Then   if  this 

true  that  formerly  the  courts  of  law  court  will  take  notice  of  a  trust,  «•//.// 

did  not  take  notice  of  an  equity  or  should   they  not   take  notice  of  an 

a  trust,  for  trusts  are  within   the  equity?'' 

original  jurisdiction  of  a  court  of  2  Lord    Ilardwicke     (than    whom 

equity;  but  of  late  years  it  has  been  there  could  be  no  better  authority) 
17 
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Cessat  Ratione  Legis,  Cessat  Ipsa  Lex. 

Le;^al  estates  were  those  cognizable  by  courts  of  law;  and 
equitable  estates,  those  of  which  courts  of  equity  alone  took 
notice.  "When,  then,  we  ceased  to  have  courts  of  law  and  courts 
of  equity,  it  might  have  been  anticipated  that  distinction  be- 
tween the  estates  would  have  vanished.  But  its  annihilation 
was  hardly  even  suggested.  A  large  part  of  the  jurisprudence 
of  the  country  had  grown  up  upon  its  foundation;  and  the 
courts  continued  to  speak  of  legal  and  equitable  estates  just  as 
though  there  still  wfere  such  things,  and  to  apply  the  rules  de- 
velojK'd  in  connection  with  the  phrases.  A  recent  writer,  re- 
ferring to  the  Judicature  Act,^  has  well  said:^ 

"Section  24  of  the  above-mentioned  act  in  effect  enacted  that,  in  future, 
courts  constituted  by  the  act,  whi  -li  embraced  tlie  previously  existing 
courts,  both  of  law  and  equity,  should  give  to  all  equitable  estates,  rights, 
titles  and  claims  the  same  efTect  wliich  would  have  been  given  tliereto  by 
tlie  court  of  chancery  before  the  passing  of  the  act.  Since  the  coming  into 
operati(jn  of  the  act,  ecjuitable  estates  and  interests  have  therefore  been 
equally  enf()rceal)le  with  legal  estates  and  interests  and  in  the  same  forum; 
and  it  follows  tiiat,  in  this  sense  ."nd  to  this  extent,  being  enforceable  in 
the  courts  of  law,  tiiey  might  now  he  alyled  legal  estates  and  interests." 

Another  writer  (whose  book  is  higlily  creditable  to  him) 
thinks  that 

"the  important  thing  is  to  get  rid  of  this  double  ownership  as  quickly  as 
possible;  and  now  that  the  conflict  of  jurisdiction  out  of  which  arose  this 
conflict  of  law  is  abolished,  it  ought  not  to  be  difficult  to  accomplish  this 
reform."  3 

That  which  had  made  distinction  between  legal  and  equi- 
table estates  was  thus  sent  down  to  oblivion;  the  distinction 
had  always  been  an  incongruous  and  disturbing  factor  in  our 
jurisprudence;  courts  of  equity  had  found  themselves  "checked 
.    .     .     and  obstacles  thrown  in  their  way"  because  of  it; 
fraud-tictions  had  been  invented  and  elaborated  wherewith  to 
minimize  the  evils  of  it;  and  judicial  tears  had  been  shed  over 
it,  because  thereby  priorities  were  oft-times  settled  not  accord- 
has  said:  "It  could  not  liappen  in    (17.")4),  3  Ves.  Sr.  573.)   Unfortunately 
any  other  country  but  this,  because     Canada  and  the  United  States  in- 
the  jurisdiction  of  law  and  equity    herited  the   anomaly   with   the   di- 
is    administered   here    in    different    vided  jurisdiction  of  the  courts, 
courts.    .    .    .     But  if  this  had  hap-        i  Imii.  St.  30  &  37  Vic,  ch.  66. 
pened  in  any  other  country,  it  could        sgncy.  of  Laws  of  Eng.,  vol.  39. 
never  have  made  a  question:  for  if     And  see  Emmerson  v.  Ind  (1886),  33 
the  law  and  equity  be  administered     Ch.  D.  323;  S.J  L.  J.  Ch.  903. 
by  the  same  jurisdiction,  the  rule        ^Markby's  Elements  of  Law  (4th 
qui  prior  est  tenqoore,  potior  est  jure    ed.),  sec.  335. 
must  hold."    (Wortley  v.  Birkhead 
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ing  to  principles  of  justice,  but  according  to  the  favor  or  whim 
of  the  pig-possessor  —  "a  mere  matter  of  machinery  .  .  . 
and  very  singular  machinery,"  it  was  said.  A  chance  here,  one 
would  think,  for  ce.ssat  ratione  ley'is^  cessat  ipm  lex;  but  it  was 
missed,  and  we  still  conjure  with  the  ghost  of  the  legal  estate, 
treating  him  as  if  he  were  still  alive  and  of  such  stout  sub- 
stantiality as  to  command  our  continued  deference  and  respect. 
Hunters  for  the  origin  of  religions  might  cogitate,  with  profit, 
the  cult  of  the  legal  estate. 

"Nothing  but  Feaud,"  etc. 

Ecferenco  has  been  made  to  the  flank  movement  by  which 
courts  of  equity  succeeded  in  turning,  to  a  certain  extent,  the 
position  occupied  by  the  legal  estate.  "The  legal  estate  has, 
of  course,  priority,  but  not  when  its  owner  has  been  guilty  of 
fraud."  From  this  it  results  that  the  maxim  "Where  the  equi- 
ties are  equal  the  law  will  prevail"  is  too  narrow,  for  where 
they  are  not  equal  the  law  will  still  prevail.  Fraud  is  neces- 
sary to  turn  the  scale.  The  rule,  then,  may  be  better  expressed 
in  the  language  already  quoted : 

"Nothing  but  fraud,  or  such  gross  and  voluntary  negligence  as  is  evi- 
dence of  fraud,  will  oust  the  priority  of  the  legal  claimant." 

That  is  to  say,  the  legal  claimant,  whether  he  be  first,  second 
or  fortieth  in  point  of  time,  is  to  be  first  in  fact,  unless  he  has 
offended  against  this  rule.  And  Mr.  Pomeroy  has  a  paragraph 
entitled  "Fraudulent  intent  necessary  in  an  estoppel  affecting 
the  legal  title  to  land."  ^ 

But  why  say  "  fraud  or  evidence  of  fraud?"  The  court  can- 
not say  that  there  is  fraud  unless  there  is  evidence  of  it;  and 
surely  evidence  of  fraud  will  be  useless  unless  it  be  sufiicient 
to  prove  fraud.  The  only  answer  to  which  is  that  we  are 
dealing  with  "a  more  matter  of  machinery,  .  .  .  and  a 
very  singular  machinery  it  sometimes  is,"  about  which  we 
must  be  content  to  find  some  mystery.  We  may  observe,  how- 
ever, that  the  fraud  in  question  may  be  of  i)urely  fictitious 
character;  that  the  word  "fraud"  does  not  necessarily  imply 
that  there  was  "an  actual  intention  to  commit  a  fraud;  "^  that 
the  "gross  and  voluntary  negligence"  spoken  of  must  indeed 

1  On  Eq.  Jur.  (2d  ed.),  §  807.  "■  Dowle  v.  Saunders  (18G-1),  2  IL  & 

M.  251;  31  L.  J.  Ch.  87. 
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he  such  as  will  be  evidence  of  fraud,  but  that  the  fraud  of 
which  it  is  evidence  may  be  absolutely  non-existent.^  For  ex- 
ample, Iq  a  very  recent  case,"  Sir  F.  H.  Jenne  said  that  there 

was 

"nejiligence  so  gross  as  would  justify  the  court  of  chancery  in  conchnling 
that  tliere  liad  been  fraud  in  an  artificial  sense  of  tlie  word.  ...  I  do 
not  mean  to  suggest  that  tiiere  was  any  fraud  in  fact." 

Mr.  Beven  has  said  all  that  can  be  said'  in  defense  of  this 
seeming  confusion,  but,  it  is  thought,  with  scant  success.  The 
argument  may  be  put  in  this  way:  No  man  can  claim  an  es- 
tate against  another  person  whom  he  has  defrauded  out  of  the 
estate;  a  purchaser  acts  for  himself,  and  owes  no  duty  of  care- 
fulness to  anybody  else;  there  are,  however,  certain  well-known 
courses  of  procedure  usually  adopted  by  purchasers;  and  if 
they  depart  from  those  well-known  courses,  with  the  result 
that  they  come  into  competition  with  other  claimants  to  the 
property,  their  action  may  be  taken  as  evidence  of  an  intention 
to  defraud  those  other  claimants,  although  in  admitted  fact 
there  was  no  such  intention.*  The  startling  result  of  which  is 
that,  although  evidence  of  that  which  does  not  exist  is  usually 
associated  with  perjury,  here  it  becomes  the  foundation  of  ju- 
dicial decision.  Lord  Justice  BramwelFs  vigorous  language 
ought  to  have  ended  further  perversion  of  the  word  "fraud," 
and  would  have  done  so  had  the  road  been  clear  without  it: 

"I  am  of  the  opinion,  with  an  exception  I  will  presently  avert  to,  that 
to  make  a  man  liable  for  fraud  moral  fraud  must  be  proved  against  him. 

1  In  Pollock  on  Contracts  (6th  ed.),  juinnuU  (1848),  6  Moo.  P.  C.  310,  and 

504  (see  also  pp.  401,  403),  it  is  said:  of    Parke,    B.,   in    Egerton    v.   Earl 

"It  must  also  be  remembered  that  Brownlow  (1853),  4  H.   L.  C.  124;  23 

for  a  long  time  equity  judges  and  L.  J.  Ch.  348.  And  see  per  Williams, 

text  writers  thought  it  necessary  or  J.,  id.,  p.  77,  and   per  Alderson,  B., 

prudent  for  the  support  of  a  bene-  id.,  p.  109.    Mr.  Pomeroy  agrees  that 

ficial    jurisdiction    to    employ    the  courts     of    equity    "have     always 

term    'fraud'   as   nonien   generalis-  treated  the  word 'fraud 'in  a  very 

nimum.     'Constructive    fraud'   was  elastic    manner."    On   Equity  Jur. 

made  to  include  alriiost  every  class  (2d  ed.),  ^  «03.     And  see  per  James, 

of  cases  in  which  any  transaction  is  L.  J.,  in   Torrance   v.  Bolton  (1872), 

disallowed,  not  only  on  grounds  of  L.  R.  8  Ch.  Ap]).  124;  42  L.  J.  Ch.  179. 

fair  dealing  between  the  parties,  but  2  Oliver  v.  Hinton  (1899),  2  Ch.  264; 

on  grounds  of  public  policy."    For  68  L.  J.  Ch.  583.     In  the   same  case 

judicial  condemnation  of   "subter-  Lindley,   M.  R,  substituted   "gross 

f uges  and  contrivances  and  evasions  negligence  "  for  fraud, 

to  which  judges   in   England   long  ^On    Negligence,    1634.     And  see 

resorted     in     struggling     against"  900  ff,  1624-1628. 

other    rules,  see    the    language    of  *See  Agra  Bank  v.  Barry  (1874X 

Lord   Campbell  in  RamloU  v.  Soo-  L.  R.  7  H.  I*  135. 


LAND  —  THE    LEGAL    ESTATE. 


2G1 


I  do  not  uMilerstand  lefcal  framl.  To  my  mind  it  lias  no  more  mpanin^ 
tliiia  le<,':il  iieiit  or  letral  cold,  l.-tral  li^'lit  or  le^al  sliadc  Tliere  never  can 
be  a  well-loiuided  toriiplaint  of  It-gal  fraud,  or  of  anything  else,  except 
where  soMic  duty  is  sliovvn  and  correlative  ri;<lit.  ami  some  violation  of 
that  duty  and  rij^ht.  And  uIh  re  these  exist  it  is  much  hi'tter  that  thejr 
s'lould  he  stated  and  acted  on,  tlian  that  recourse  sliould  he  had  to  a  phrase 
illojiical  and  unmeaninj^,  with  the  conseciuent  uncertainty."  ^ 

For  example,  the  owner  of  an  estate  deposits  the  title-deeds 
as  security  for  a  loan  (that  is,  makes  an  "ecjuitable  "  mortf,^ige 
of  the  property^),  and  afterwards  conveys  the  legal  estate  to  a 
subsequent  mortgagee,  who  makes  no  iiKjuiry  for  the  deeds. 
Now  it  may  be  as  clear  as  possible  (indeed  it  may  be  admitted) 
that  the  subsequent  mortgagee  had  not  tlie  slightest  idea  of 
defrauding  anybody;  that  he  was  absolutely  unaware  of  the 
existence  of  the  equitable  mortgage;  and  yet  he  will  be  re- 
fused priority,  because  it  is  said  that  not  asking  for  the  deeds 
was  "evidence  of  an  intention  "  to  defraud  a  possible  holder  of 
the  deeds.'  It  may  even  be  that  as  a  trustee  he  thought  the 
solicitors  of  the  estate  had  the  deeds;  nevertheless  his  inaction 
will  be  ascribed  to  fraud.*  Fictitious  fraud  is  thus  postulated 
in  order  that  justice  may  be  done.  There  must  be  something 
more  rational  than  this,  somewhere. 

And  observe  further,  as  to  frauds  of  this  sort,  that  had  the 
second  mortgagee  asked  for  the  deeds  and  been  put  off  with 
some  excuse,  the  stigma  of  bad  faith  would  not  have  attached 
to  him;5  and  if,  upon  asking  for  them,  he  had  been  given  a 
bundle  which  was  said  to  contain  them,  but  did  not,  his  char- 


1  Win  V.  Bell  (1878),  3  Ex.  D.  243; 
47  L.  J.  Ex.  707. 

^In  Parker  v.  Carolina  (1808).  53 
S.  C.  583;  31  S.  E.  R.  670.  it  was  said 
that  "the  rule  is  well  established  in 
England,  and  has  received  some 
support  in  this  countrj%  that  an 
equitable  mort}j;aKe  on  the  land  is 
created  by  the  deposit  of  title-deeds 
as  security  for  debt;  but  the  doctrine 
is  generally  rejected  in  the  United 
States.  The  rule  as  administered  in 
England  grew  out  of  the  fact  that 
there  was  no  general  system  of  reg- 
istration, as  in  this  country,  and  the 
system  of  conveyancing  rendered  it 
necessary  to  have  possession  of  the 
muniments  of  title."  And  see  Tiede- 
mau  ou  Real  Property  (2d  ed.),  gg  289, 


290.  For  those  accustomed  to  the 
American  law  thesupposititious  case 
in  the  text  may  be  varied  by  substi- 
tuting a  contract  for  a  mortgage  in- 
stead of  a  deposit  of  the  deeds. 

3  Worthiiigton  v.  Morgan  (1849),  16 
Sim.  547;  18  L.  J.  Ch.  233. 

*  Lloyds  Bank  v.  Jones  (1865),  29 
Ch.  D.'221;  5i  L.  J.  Ch.  931. 

5  Plumb  v.  Fluitt  (1791).  2  Anstr. 
4:>2;  Hewitt  v.  Loosemore  (1851),  9 
Ha.  449;  21  L.  J.  Ch.  69;  Espin  v. 
Pemberton  (18r,9).5  Jur.  N.  S.  157;  23 
L.  J.  Ch.  308:  28  id.  311;  Agra  Bank 
v.  Barry  (1874).  L.  R  7  H.  L.  135; 
Garnham  v.  Skipper  (1885),  55  L.  J. 
Ch.  203;  Newman  v.  Newman  (1885), 
28  Ch.  D.  074;  54  L.  J.  Ch.  598. 
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acter,  though  he  never  untied  the  string,  would  have  remained 
unstained.^  Fictitious  fraud  is  plainly  of  somewhat  ambigu- 
ous and  refractory  character. 

For  we  seem  by  these  results  to  be  compelled  to  say  that  it 
is  the  duty  of  a  mortgagee  to  inquire  for  the  deeds,  and  not  his 
duty  to  look  at  them  w^hen  he  gets  them;  that  he  will  lose  pri- 
ority if  he  does  not  ask  for  the  deeds,  but  gain  it  if  he  does, 
though  he  never  gets  them,  but  only  a  bundle  of  other  things; 
that  he  will  be  declared  to  have  acted  fraudulently  if  he  care- 
lessl}'^  leaves  the  deeds  outstanding,  but  to  have  comported  him- 
self as  a  gentleman  if  he  receives  a  parcel  which  he  tldnks 
contains  them,  and  never  bothers  himself  to  open  it. 

Ingenious  and  elaborate  as  all  this  is,  its  radical  defect  surely 
is  its  lack  of  reality .^  And  its  lack  of  reality  is  attributable  to 
the  fact  that  a  wrong  principle  is  being  apjilied  —  fiction  is  em- 
ployed (once  more)  to  avoid  the  disastrous  effect  of  rooted  ideas. 
As  between  two  claimants,  one  has  that  sort  of  an  estate  which 
in  former  days  and  because  of  defective  administration  of  jus- 
tice had  a  tactical  but  unmerited  advantage;  the  advantage 
in  those  da^'^s  could  be  taken  away  only  upon  the  ground  of 
fraud;  in  many  cases,  however,  in  which  there  is  no  fraud,  jus- 
tice plainly  requires  a  decision  against  the  legal  title;  fraud  is 
therefore  imagined  or  imputed;  and  with  the  help  of  fictitious 
fraud  justice  is  done. 

Until  a  recent  decision  of  Mr.  Justice  Kay'  a  further  refine- 
ment existed  of  most  annoying  and  elusive  sort,  namely,  between 
the  character  of  the  fraud  which  w^ould  postpone  a  prior  owner 
if  he  held  the  legal  estate,  and  the  character  of  the  fraud  which 
would  postpone  him  if  he  had  the  equitable  estate  only.  It  was 
thought  that  as  the  legal  title  was  stronger  than  the  equitable 
it  would  take  more  fraud  to  postpone  it.  And  when  it  is  re- 
membered that  the  fraud  necessary  to  postpone  the  legal  estate 
did  not  necessarily  imply  the  existence  of  "an  actual  intention 
to  commit  a  fraud,"  *  but  was  itself  of  a  most  special  and  imagi- 
nary description,  it  is  with  a  sense  of  great  relief  that  we  wel- 

iRatcliffe  V.  Barnard  (1871),  L.  R.  STaylor  v.  Russell  (1891),  1  Ch.  8; 

6  Ch.  652;  40  L.  J.  Ch.  777;  Colyer  v.  CO  L.  J.  Ch.  1;  (1892)  A.  C.  261;  61 

Finch  (1856),  5  H.  L.  C.  905;  26  L.  J.  L.  J.  Ch.  657. 

Ch.  65.  ■«  Dowle  v.  Saunders  (1804),  2  IL  & 

2  See  the  subject  discussed  in  ch.  M.  250;  34  L.  J.  Ch.  87. 
XIX. 
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come  the  decision  of  the  hiarnod  judge  tliat  distinctions  between 
lictitious  frauds  which  will  postpone  the  legal  estate,  and  frauds 
still  less  lictitious  which  will  postpone  the  equitable  estate,  are 
for  the  future  unnecessary.^ 

The  relief  is,  however,  but  partial ;  for  all  that  we  can  yet  say 
is  that  according  to  the  law  of  pricjrities  tiiere  must  be  some 
fraud,  or  legal  fi";uid  or  color  or  evidence  of  fraud;  but  not 
necessarily  any  "  fraud  in  fact."  Further  specification  is  im- 
possible, which  is  perhaps  not  to  bo  wondered  at,  the  thing 
itself  being  not  real  but  lictitious. 

Estoppel. 

Such  a  state  of  the  law  may  well  be  said  to  be  "irrational, 
inconfjruous  and  distui-binfi-."  That  it  is  inconsistent  with  the 
modern  princii)les  of  estoppel  is  suiHciently  apparent  when  it 
is  remembered  that,  as  between  two  competing  grantees  of  an 
estate  (legal  or  equitable  is  wholl}''  immaterial),  one  of  them, 
namely  the  first,  alone  can  have  it;  and  that  if  the  second  is 
to  be  j)referred,  it  must  be,  not  because  the  second  has  the  es- 
tate (for  he  has  it  not),  but  because  for  some  reason  the  first  is 
estopped  from  setting  up  his  priority.  The  substitution  of  es- 
toppel would  relieve  the  law  of  all  dilficulty  with  reference  to 
imputed  fraud.  Its  introduction  would  no  doubt  involve  a  good 
deal  of  change,  not  only  in  the  treatment  of  the  cases,  but 
sometimes  in  their  results.  Nevertheless,  sooner  or  later  har- 
mony must  be  established  between  the  law  of  estoppel  by  os- 
tensible ownership  and  the  law  of  priorities.  Notice  a  few 
points: 

According  to  the  law  of  estoppel,  if  the  true  owner  of  prop- 
erty stand  by  and  permit  another  to  deal  with  it  as  owner,  he 
will  be  estoi)ped  as  against  a  purchaser  for  value.  Estoppel  in 
no  way  requires  for  its  ojieration  that  the  ]iurchaser  shall  liave 
acijuired  the  legal  estate.  It  is  suliicient  that  he  have  in  some 
way  changxnl  his  position- — he  may  have  ac(piired  the  merest 
equity,  or  indeed  acquired,  in  very  fact,  nothing  at  all.  Estop- 
pel acts  wholl}'^  irrespective  of  such  considerations  —  change  of 
position  is  all  that  is  essential. 

'Lord  Macnaghten.  however,  dis-    262.    It  receives  supi)ort  in  Beven  on 
sinited  from  the  view  of  Mr.  Justice     Negligence,  1030-1035. 
Kay.     Taylor  v.  Russell  (1892;,  A.  C.        -'See  ch.  XI. 
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Observe  the  law  with  reference  to  "  non-negotiable  "  choses  in 
action.  Until  the  statute  permitting  their  assignment,  it  was 
impossible  for  a  purchaser  to  acquire  a  legal  estate  in  them, 
and  yet  a  purchaser  from  an  ostensible  owner  of  them  might 
estop  the  true  owner  from  setting  up  his  title.  If  the  true 
owner  had  assisted  the  ostensible  owner  in  his  misre))resenta- 
tion  of  ownership,  by  furnishing  him  with  the  indicia  of  title 
to  them,  he  would  be  estoi)ped,^  Change  of  position,  not  the 
acquisition  of  the  legal  title,  is  all  that  is  required  for  estoppel. 

Xote,  too,  the  law  of  principal  and  agent  with  reference  to 
estoppel.  A  principal  in  some  way  assists  a  misrepresentation 
of  his  agent  as  to  the  scope  of  his  authority;  a  third  person 
acts  upon  that  misrepresentation,  and  the  principal  is  bound. 
It  is  not  necessary  that  the  third  person  should  have  acquired 
any  legal  estate.  In  fact,  frequently  the  question  is  not  one  of 
estate  at  all.     Change  of  position  is  all  that  is  essential. 

So  also  in  regard  to  the  law  with  reference  to  the  execution 
of  documents.  An  owner  is  tricked  into  executing  a  deed; 
the  deed  is  not  binding  because  of  the  fraud;  upon  the  faith  of 
the  deed  some  third  person  changes  his  position,  and  the  owner 
is  estopped  from  asserting  that  the  deed  is  not  his.  In  this  de- 
partment of  the  law  it  has  not  been  thought  necessarj'-as  a  pre- 
requisite of  estoppel  that  the  purchaser  should  have  the  legal 
estate.     Change  of  position  is  sufficient. 

Application. 

Suppose  the  owner  of  property,  real  or  personal,  transfers 
it  absolutely  —  title,  evidence  of  title,  and  possession  —  to  a 
trustee  in  such  a  way  that  there  is  no  trace  of  a  trust  visible; 
and  that  the  trustee  afterwards  fraudulently  disposes  of  some 
estate  in  the  property  to  an  innocent  purchaser  for  value. 
This,  according  to  the  law  of  estoppel,  is  a  clear  case;  the 
owner  is,  of  course,  estop[)ed, —  he  has  accredited  the  title  of 
his  trustee  and  cannot  deny  it.^  According  to  the  rule  under 
discussion,  however,  the  case  depends  upon  the  nature  of  the 
estate  which  the  purchaser  obtains.  The  competing  principles 
are  here  in  sharp  conllict.  One  of  them  must  eventually  give 
way. 

1  See  ch.  XXII.  51  N.  Y.  '^45:  Clarke  v.  Roberts  (1831), 

2Dillage  v.  Commercial  Bank  (1873),     2.j  Hun  (N.  Y.),  86. 
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The  case  of  Cave  v.  Cuvc^  already  referred  to,  well  illustrates 
the  situation :  A  trustee  mortgaged  the  trust  proj)erty  success- 
ively to  several  persons;  the  lirst  mortgagee  got  the  legal  es- 
tite;  the  others,  of  course,  did  not;  in  the  general  settlement 
the  lirst  mortgagee  was  held  to  be  prior  to  the  beneliciaries, 
and  the  other  mortgagees  to  be  subsequent  to  them.  Estoppel 
would  have  given  priority  to  all  the  mortgagees. 

It  is  imjiossible  by  any  process  of  reasoning  to  justify  the 
conflicting  results  arrived  at  in  the  case  iust  mentioned.  AVe 
m  >y,  if  we  wish,  say  that  every  purchaser  is  aware  that  his 
vendor  may  be  a  trustee  and  may  be  acting  in  violation  of  his 
tcust;  therefore  caveat  emptor^  for  if  such  be  the  fact  he  gets 
no  title  to  any  sort  of  estate.-  Or  we  may  say  that  "  where 
the  owner  has  lent  himself  to  accredit  the  title"  of  the  trustee 
he  will  be  estopped  from  setting  up  his  title  against  any  estate 
which  the  trustee  may  wrongfully  convey  to  an  innocent  pur- 
chaser. But  it  is  irrational  to  apply  one  of  these  principles  to 
a  case  in  which  the  trustee  fraudulently  transfers  one  estate  in 
the  property ;  and  the  other  to  a  case  in  which  he  fraudulently 
transfers  another  estate. 

Either  view  is  logical  and  comprehensible.  It  may  be  said 
that  t.he  law  of  trusts  is  well  recognized;  that  there  is  no  neg- 
ligence in  having  trustees,  or  even  a  single  trustee;  nor  any  in 
allowing  him  to  act  without  check  or  oversight.  Caveat  emptor. 
Let  all  purchasers  of  all  estates  take  care  of  themselves. 

"Tlie  inipnidence  of  the  plaintiffs  in  havin<2;  a  sinj^le  trustee  of  their 
settled  property  is  not  suf!icient  lo  deprive  them  of  their  property  or  to 
enal)le  tiieir  trustee  to  dispose  of  it  as  iiis  own."'^ 

"The  very  tirst  principle  of  trusts  is  that  the  cCNtiti  que  trust  places  con- 
fidence in  liis  trustee,  and  if  it  is  to  be  held  that  u  ccslni  que  trust  is  to  be 
jjostponed  upon  the  mere  ground  that  ho  did  not  incpiire  into  the  acts  or 
conduct  of  his  trustee,  tliat  principle  would,  as  it  seems  to  me,  be  in  great 
measure,  if  not  wholly,  destroyed."  < 

Such  reasoning  is  good.     But  it  is  applied  only  when  the 

purchaser  has  taken  an  equitable  estate  —  in  such  cases  it  is 

supposed  to  be  unanswerable.     In  one  instance*  not  only  were 

shares  absolutely  transferred  to  a  trustee,  but  he  qualified  upon 

1  (1«80)  lo  Ch.  D.  6.J9;  40  L.  J.  Ch.  47  L.  J.  Ch.  811;  Carritt  v.  Real  (iSSfl), 

50.1.  42  Ch.  D.  203;  58   L.  J.   Ch.  Gs8;  Re 

2 Reg.  V.  Shropshire  Ry.  Co.  (187:5).  Richards  (iSltO),  45  Ch.  D.  589:  59  L. 

U  R.  8  Q.    B.  420;  L.  R,  7   H.  L.  49(i;  J.  Ch.  728;  Moore  v.  Kane  (1894),  24 

45  L.  J.  Q.  B.  ;3l.  O  It.  541. 

8  Per  Lord  Romilly,  in  Baillie  v.  lie-        ••  Per  Turner,  L.  J.,  in  Cory  v.  Eyre 

Kevvan  (1865).  35  Beav.  18  5.     And  see  (mV-i).  1  De  G.,  J.  &  S.  1G9. 
Bradley  v.  Riches (1878),  9  Ch.  D.  189;        5  Howard  v.  S.idler  (189J),  1  Q.  B,  1. 
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them  and  acted  as  a  director;  yet  the  true  owner  was  not  es- 
topped to  deny  the  trustee's  ownership  as  against  an  equitable 
interest  in  the  shares  wrongfully  created  by  the  trustee.  The 
law  permitted  directors  so  to  qualify;  acting  as  a  director  was 
therefore  no  evidence  of  ownership;  the  purchaser  knew  that 
the  ostensible  owner  might  be  a  trustee.     Caveat  emptor. 

In  another  case  the  deed  by  which  the  trust  was  constituted 
indicated  that  the  purchase-money  had  been  paid  by  the  trustee. 
It  therefore,  to  that  extent,  negatived  the  idea  of  a  trust;  and 
yet  the  true  owner's  estate  was  upheld  as  against  the  equitable 
estate  of  a  purchaser  from  the  trustee.  The  indications  were 
misleading,  but  might  have  been  suspected  to  be  such.  Caveat 
emptor. 

In  yet  another  case'  a  solicitor  took  a  mortgage  in  the  name 
of  his  clerk,  and  left  it  and  the  deeds  m  the  clerk's  possession; 
the  clerk  fraudulently  deposited  the  deeds  (created  an  equitable 
interest);  and  the  solicitor  was  not  estopped.  The  clerk  might 
be  a  trustee.     Caveat  emptor. 

All  that  can  be  said  as  against  such  reasoning  is  (1)  that  it 
is  just  as  applicable  to  the  case  of  a  purchaser  of  the  legal  es- 
tate as  to  a  purchaser  of  an  equitable  estate,  while  it  is  ap- 
plied to  the  latter  only;  (2)  that  it  ought,  therefore,  to  be 
applied  to  both  such  cases,  or  else  be  discarded  altogether;  and 
(3)  that  the  principles  of  estoppel  are  those  properly  appli- 
cable to  all  such  cases,  and  would  have  decided  the  other  way 
the  cases  which  have  just  been  cited. 

According  to  the  law  of  estoppel, 
"where  the  owner  has  lent  himself  to  accredit  the  title  to  another  person, 
by  placing  in  his  power  those  symbols  of  property  which  have  enabled  him 
to  hold  himself  out  as  a  purchaser  of  tiie  goods," 
such  owner  will  be  estopped  from  setting  up  his  title;  and  it  is 
quite  immaterial,  in  the  application  of  such  law,  what  sort  of 
an  estate  has  been  acquired  by  the  purchaser  —  change  of  posi- 
tion upon  the  faith  of  the  representation  is  all  that  is  requisite. 

Estoppel  says  that  if  a  man  selects  a  rascal  as  his  trustee, 
and  supplies  him  with  completest  cheating  apparatus,  he  must 
himself  bear  the  burden  of  the  ensuing  rascalities,  and  is  not 
to  be  allowed  to  shoulder  them  off  upon  such  persons  as  may 
be  swindled,  and  that  the  difference  in  the  sort  of  swindle  can- 
not affect  the  result. 

1  Carritt  v.  Real  (1889),  43  Ch.  D.  2G3;  58  L.  J.  Ch.  G88. 
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To  much  the  same  efTect  as  the  remarks  just  quoted  is  the 
hinguage  of  Lord  Cairns  in  llecj.  v.  Sliropshire}  It  was  a  case 
in  which  shares  of  a  company  were  placed  in  the  name  of  one 
of  the  directors  (Ilolyoke),  who  borrowed  money  upon  the 
shares,  and  promised  to  execute  a  transfer  of  them.  The  trans- 
feree, therefore,  had  but  an  equitable  estate.  The  Lord  Chan- 
cellor said  that  the  purchaser 

"ouglit  to  have  known  that  althou^ch  Ilolyoke's  name  apix'arefl  upon  the 
register  as  tlie  owner  of  tlu-sc*  shares,  and  aItlK)U>;li  Ilolyoke  c-ouM  present 
to  him  the  certilicate  of  tliis  ownersliip,  still  it  was  perfectly  possible 
either  that  these  shares  were  the  beneficial  property  of  HolyoUe  himself, 
or  that  they  were  the  property  of  some  other  person.  If  he  dealt  merely 
by  equitable  transfer  or  equitable  assi;:;nment  with  Holyoke,  and  if  it 
turned  out  that  the  beneficial  ownership  of  Holyoke  was  coincident  and 
co-extensive  with  his  legal  title,  well  and  good;  his  right  would  be  accord- 
ingly, so  far  as  Holyoke  was  concerned,  complete.  I3ut  if,  on  the  other 
hand,  it  should  turn  out  that  Ilolyoke's  beneficial  interest  was  either  nil, 
or  was  not  co-extensive  with  the  %vhole  of  his  apparent  legal  title,  then  I 
say  an}'  person  dealing  with  Ilolyoke  by  way  of  eijuitable  bargain  or  con- 
tract should  have  known  that  he  c-ould  only  obtain  a  title  which  was  im- 
perfect, and  would  not  bind  the  real  beneficial  owner." 

With  all  deference  this  reasoning  does  not  touch  the  real 
question.  No  doubt  the  purchaser  knew  that  Holyoke  might 
be  a  trustee  (for  every  ostensible  owner  may  be  a  trustee);  but 
that  may  as  well  bo  said  when  the  purchaser  takes  the  legal 
title  as  when  he  takes  the  equitable.  And  the  question  is: 
Why  should  such  knowledge  ruin  an  equitable  title  and  have 
no  effect  upon  a  legal  title?  There  is  the  same  ostensible  own- 
ership in  both  cases;  the  same  responsibility  in  both  on  the  part 
of  the  true  owner  for  such  appearance  of  ownership;  and  in 
both  a  third  person,  on  the  faith  of  such  appearance,  has  changed 
his  position. 

Substitute  for  Fkaud  or  Evidence  of  Fraud. 

If  we  are  to  get  away  from  "  fraud  or  such  gross  and  volun- 
tar\'  negligence  as  is  evidence  of  fraud,"  as  a  prerequisite  of 
p>)stponeinent  of  the  legal  (or  any  other)  estate,  what  standard 
of  conduct  shall  we  set  up? 

The  answer  is  not  dilhcult.  For  if,  as  has  been  contended,  the 
true  ])rinciples  ai)])licabl3  to  the  cases  in  hand  are  those  of  es- 
toppel by  assisted  misrepresentation,  then  the  conduct  exacted 
is  that  prescribed  by  the  law  of  estoppel  in  all  other  depart- 
ments of  the  law.     The  standard  is  a  high  one.     It  imposes  the 

1  (1873)  L.  R  8  Q.  B.  420;  L.  R.  7  H.  L.  oOJ;  45  L.  J.  Q.  B.  31. 
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social  duty  of  exercising  "an  appropriate  measure  of  prudence 
to  avoid  causing  harm  to  others;"^  and  it  makes  little  allow- 
ance for  raistalies  and  oversights  which  have  resulted  in  dam- 
age to  other  people.^ 

The  introduction  of  such  ideas  into  the  law  of  priorities  will 
probably  not  be  at  once  conceded  by  the  profession.  But  event- 
ually it  will  be  recognized  that  in  the  application  of  estoppel 
to  the  various  branches  of  the  law  there  must  be  some  one 
standard  of  conduct  for  all  of  tliera.  A  greater  degree  of  pru- 
dence may  be  required  in  some  departments  than  in  others;  but 
that  will  be  because  of  some  greater  probability  of  danger  to 
other  people,  and  not  because  it  is  impossible  to  point  to  a  gen- 
eral principle  such  as  that  requiring  "an  appropriate  measure 
of  prudence  to  avoid  causing  harm  to  others." 

And  further,  we  shall  eventually,  by  comparison  of  cases  from 
the  different  departments,  arrive  at  some  unifying  understand- 
ing as  to  the  "measure  of  prudence"  which  will  be  considered 
to  be  "  appropriate."  Here  the  egoistic  and  the  altruistic  views 
of  conduct  will  meet  in  sharp  conflict;  but  the  battle  will  be  to 
the  latter,  for  man's  development  tends  now  strongly  in  that 
direction.^ 

Apologies  for  the  Old  Rule. 

The  usual  defense  of  the  rule  which  favors  the  legal  estate 
may  be  stated  as  follows: 

''When  we  hear,  therefore,  of  a  purchaser  for  valuable  consideration 
taking  the  title  free  of  every  trust,  or  equity,  of  which  he  had  not  notice, 
it  IS  intended  tliat  he  is  a  purcliaser  of  a  title  perfect  on  its  face:  for  every 
purchaser  of  any  imperfect  title  takes  it  vvitli  all  its  imperfections  on  its 
head.  It  is  his  own  fault  if  he  confides  in  a  title  which  appears  defective 
to  his  own  eyes;  and  he  does  so  at  liis  peril.  Now  every  equitable  title  is 
incomplete  on  its  face;  it  is  in  trutli  notlung  more  than  a  title  to  go  into 
chancery  to  have  tlie  legal  estate  conveyed,  and  therefore  every  purchaser 
of  a  mere  equity  takes  it  subject  to  every  clog  that  may  lie  on  it,  whether 
he  has  had  notice  of  it  or  not.  But  tin?  purchaser  of  a  legal  title  takes  it 
discliarged  of  every  trust,  or  equity,  wiiich  does  not  appear  on  the  face  of 
the  conveyance,  and  of  which  he  has  not  had  notice  either  actual  or  con- 
structive."* 

1  See  ch.  V.  Eyre,  C.  J.,  in  Plumb  v.  Fluitt  (1791), 

■''See  ch.  VIIL  2  Anstr.  432.  "The  person  who  takes 

^Seech.  V.  the  legal  estate  without  the  deeds, 

*Chew  V.  Barnet  (1834),  11  Serg.  &  in  a  case   like  this,  appears  to   me, 

R.   (Pa.)  392;    quoted    in    E  ans  v.  unless   there    be   fraud,   to  be    less 

Roanoke  Sav.   Bank   (1897),  9.3  Va.  blamable  than   he   who    takes   the 

294;  28   S.  K  R.   325.     And  see  per  deeds  without  the  estate." 
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To  this  sevcr.il answers  may  be  made: 

1.  It  is  but  a  method  of  alleging  the  former  imperfection  of 
the  administration  of  justice.  If  the  equitable  title  was  im- 
perfect, it  was  only  because  the  law  was  imperfect  in  refusing 
to  recognize  equitable  titles  —  an  imperfection  which  has  now 
been  removed. 

2.  The  major  premise  of  the  argument  is  that  a  purchaser 
who  takes  with  knowledge  of  one  imperfection  ought,  for  that 
reason,  be  held  to  have  taken  it  subject  to  every  other  imper- 
fection which  it  may  have  —  a  man  takes  a  title  imperfect  in 
its  legal  aspect,  therefore  he  "  takes  it  subject  to  every  clog."  A 
purchaser  of  the  legal  estate,  then,  subject  to  a  lease  (one  im- 
perfection) ought  to  take  it  "  subject  to  every  other  clog  that 
may  lie  on  it?"  That  would  not  be  pretended;  but  it  is  just 
as  rational  as  the  contention  that  a  purchaser  subject  to  a  legal 
mortgage  takes  the  property  "subject  to  every  other  clog." 

3.  The  contention  presupposes  that  all  purcliases  are  of  the 
whole  estate  in  the  property:  "It  is  his  own  fault  if  he  con- 
fides in  a  title  which  appears  defective  in  his  own  eyes."  But 
if  a  purchaser  has  agreed  to  purchase  subject  to  a  legal  mort- 
gage, the  title  to  the  thing  sold  does  not  appear  to  be  defective. 
On  the  contrary  it  appears  to  be  perfect. 

Actual  and  Contractual  Estates. 

From  what  has  been  said  it  might  be  inferred  that  "legal" 
and  "equitable"  estates  had  become  altogether  solecisms  and 
anachronisms.  A  legal  estate  was  once  recognized  by  courts 
of  law;  an  equitable  estate  was  recognized  by  courts  of  equity 
only;  there  is  now  but  one  court;  therefore  the  distinction 
must  be  at  an  end. 

It  must  be  remembered,  however,  that  although  the  phrases 
connoted  much  that  was  unreal  and  defective,  yet  that  they 
served  to  separate  two  sorts  of  estates  between  which  there 
was  real  distinction;  and  that  such  distinction  still  remains  and 
must  remain,  although  it  can  no  longer  be  said  that  there  exists 
a  court  whose  jurisdiction  is  limited  by  it. 

For  there  must  always  be  a  difference  between  a  convej^ance 
of  land  and  a  contract  to  convey  it.  In  the  former  case  the 
transferee  has  the  land;  while  in  the  latter  he  has  only  a  con- 
tract under  which  he  is  entitled  to  get  it.     And  if  we  are  con- 
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tent  to  attach  misleading,  or  at  best  non-significant  adjectives 
for  the  purposes  of  classification,  we  may  still  continue  to  call 
tlie  one  a  "legal"  and  the  other  an  "equitable"  estate.  But 
it  would  be  absurd  and  unscientific  to  perpetuate  phrases  that 
have  lost  their  meaning,  and  that  are  associated  with  all  sorts 
of  irrationalities.  Other  and  more  appropriate  names  must  be 
found. 

The  present  writer  ventures  to  suggest  that  where  the  title 
has  been  transferred  the  purchaser  has  an  actual  estate;  and 
where  lie  has  but  a  right  to  get  the  title  he  has  a  contractual 
estate.^ 

Now  it  must  be  observed  that  the  language  which  we  have 
been  suggesting  is  not  inconsistent  with  the  statement  that 
where  the  equities  are  equal  the  actual  will  prevail  over  the 
contractual.  For  the  position  assumed  was  that,  as  between 
two  competing  grantees,  one  of  them  has  it  and  can  lose  it  only 
by  estoppel.  The  defects  of  tha  current  rule  are  those  pertain- 
ing to  its  origin,  principally  the  failure  of  the  courts  of  law  to 
recognize  in  any  way  the  existence  of  those  estates  in  land 
which  were  known  as  equitable  estates.  For  example,  if  land 
already  under  mortgage  were  subsequently  sold  to  two  per- 
sons, each  having  no  notice  of  the  other,  the  rule  awarded  prior- 
ity to  the  one  who  succeeded  in  getting  the  mortgagee  to  con- 
vey the  legal  estate  to  him.  It  was  said  that  this  one  had  the 
only  estate  which  a  court  of  law  would  recognize;  that  the 
equities  were  equal,  and  that  the  law  must  prevail  To  un- 
sophisticated people  it  is  very  clear  that  a  mortgagor  has  often 
a  very  substantial  estate  in  the  land,  and  that  the  law  is  irra- 
tional which  declines  to  regard  that  fact. 

Applying  the  proposed  phraseology  to  the  same  case,  we 
would  say  that  the  first  of  the  purchasers  from  the  mortgagor 
acquired  the  estate  which  he  had  to  sell  (had  the  actual  estate); 
that  if  the  second  purchaser  is  to  be  preferred  it  must  be  be- 
cause the  first  is  in  some  way  estopped  from  setting  up  his  es- 
tate; and  that  nothing  which  the  mortgagee  may  do  can  in  any 
way  affect  that  result. 

And  we  do  not  say  that  the  first  purchaser  wins  because  of 
the  incapacity  of  any  court  to  recognize  estates  in  land  that  to 

lit  is  a  curious  coincidence  that  mislit  be  invoiced  to  support  the  an« 
fanciful  etymology    (co?i<ra-actual)    tithesid  here  suggested. 
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ordinary  people  have  solid  substantiality;  but  merely  because 
the  j)ossessor  of  an  estate  naturally  retains  it,  unless  somebody 
can  present  a  reason  for  depriving  him  of  it  —  rnellor  est  con- 
ditio pons  iden  t  Is. 

We  would  say  that  the  first  purchaser  has  the  estate  in  ques- 
tion and  that  the  other  has  nothing,  and  has  no  means  of  getting 
it  which  are  not  open  to  anybody  else.  That  a  contrary  conclu- 
sion is  at  present  accepted  is  due  to  the  rule  under  considera- 
tion, which,  however  necessary  during  the  discord  between 
courts  of  law  and  equity,  has  now  lost  all  its  raison  d''etre. 

If  we  wish  to  keep  as  close  to  the  old  phraseology  as  possible, 
we  may  say  that  where  the  merits  are  equal  the  actual  will 
prevail  over  the  contractual. 

Support  for  New  Methods. 

The  rule  as  to  the  priority  of  the  legal  estate  having  arisen 
and  been  most  frequently  applied  in  cases  relating  to  real  estate, 
its  pre-eminence  and  dominating  function  in  that  branch  of  the 
law  has  rarely  been  attacked,  and  never  (save  for  a  year  by  stat- 
ute) overthrown.  In  other  departments  of  the  law,  however,  in 
which  the  principles  of  estoppel  are  frequently  applied,  the 
courts  have  dealt  the  legal-estate  theory  some  notable  blows. 

For  example,  in  cases  relating  to  transfers  of  company  shares, 
the  supremacy  of  the  legal  estate,  although  still  fairl}''  ac- 
knowledged,^ has  been  much  shaken.  Questions  have  arisen  in 
this  way :  An  executed  transfer,  but  blank  as  to  the  purchaser's 
name,  has  been  handed  to  a  broker  for  a  particular  purpose; 
the  broker  fraudulently  disposes  of  the  shares;  and  the  ques- 
tion is,  "Who  is  to  lose  —  the  real  owner  or  the  purchaser?"  In 
such  a  case  Lord  Watson  would  substitute  considerations  of 
estoppel  for  those  relating  to  negotiability  and  legal  estate: 

"Even  wlien  tlie  delivery  (tliat  is.  by  the  persons  intrusted  with  the 
transfers)  has  been  fraudulent,  as  in  the  present  case,  the  Supreme  Court 
of  New  York  lias  held  that  tiie  rejijistered  owner  cannot  reclaim  the  docu- 
ment from  a  iiolder  who  has  given  valuable  consideration  in  good  faith 
and  without  notice  of  the  fr.iud.  But  it  is  necessary  to  observe  that  the 
decision  o(  the  court  did  not  ailribiite  to  the  instntinetit  lduj  privilege  or 
negotiabilitij,  in  the  legal  sense  of  the  term.  It  was  based  upon  the  cir- 
cumstance that  the  registered  owner  had  so  dealt  with  the  certificate  as 
to  lead  the  purchaser  for  value  to  believe  that  he  was  taUuig  a  good  title 

1  Reg.  %•.  Shroiishire  (1873),  L.  R.  8  (1887),  36  Ch.  D.  36;  56  L.  J.  Ch.  10S9; 
Q.  B.  4-,>0;  L,  R  7  H.  L,  49(i;  45  L.  J.  Powell  v.  London  (1S93),  2  Ch.  564; 
Q.  B.  31;  Colonial  Bank  v.  Hepworth     62  L.  J.  Ch.  802. 
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to  it.  In  otlipr  words,  the  foundation  rests  in  the  principle  of  estoppel. 
Thus  far  the  jn-niciptex  of  American  cases  appear  to  me  to  he  in  harmony 
with  the  prhiciples  of  Engiish  laic.'' 

"Cases  .  .  .  which  relate  to  competition  between  equitable  and  legal 
rights  to  stock  or  shares  have  really  no  bearing  here.  Whether  the  re- 
spondents are  estopped  from  saying  that  Blakevvay  had  not  their  author- 
ity to  dispose  of  the  certificates  in  question  is  in  my  opinion  the  sole  ques- 
tion presented  for  decision  in  these  appeals."  * 

Lord  Herschell  in  the  same  case  adopts  estoppel  as  the  true 
ground  of  decision: 

"If  the  owner  of  a  chose  in  action  clothes  a  third  party  with  the  ap- 
parent ownership,  and  right  of  disposition  of  it,  he  is  estopped  from  assert- 
ing his  title  as  against  a  person  to  whom  such  tliird  party  has  disposed  of 
it  and  who  recei^'ed  it  in  good  faith  and  for  valu  '.  And  this  doctrine  has 
been  held  by  the  court  of  appeals  of  the  state  of  New  York  to  be  applica- 
ble to  the  case  of  certificates  of  shares  with  the  blank  transfer  and  power 
of  attorney  signed  by  the  registered  owner,  handed  by  him  to  a  broker 
who  fraudulently,  or  in  excess  of  his  authority,  sells  or  pledges  them.  The 
banks,  or  other  persons  taking  them  for  value  witliout  notice,  have  been 
entitled  to  hold  them  as  against  the  owner.  As  at  pn^seiit  advised  I  do 
not  see  any  difference  between  the  law  of  the  state  of  New  York  and  the 
law  of  England  in  this  respect." 

In  a  similar  case  in  Illinois,  Scott,  C.  J.,  said: 

"The  effect  of  what  was  done  was  to  place  the  equitable  title  to  the 
stock  in  the  assignee,  and  if  it  was  done  for  a  valuable  consideration  it 
will  surely  be  obligatory  on  the  assignor,  if  living.  In  such  cases  it  is  a 
matter  of  no  concern  to  the  assignor  whether  the  assignee  ever  avails  him- 
self of  the  power  of  attorney  embodied  in  the  assignment  to  have  the  stock 
transferred  to  him  on  the  books  of  the  corporation,  so  that  he  may  become 
the  legal  as  well  as  the  equitable  owner.  Equity  will  certainly  give  tiie 
assignor  no  relief  against  the  bona  fide  sale  of  stock  in  that  way,  although 
the  assignee  may  never  choose  to  have  the  stock  transferred  to  him  under 
the  by-laws  of  the  corporation."  2 

To  the  same  effect  is  the  later  case  in  the  same  state: 

"So  far  as  concerned  third  persons  dealing  with  him  witliout  notice  of 
the  secret  agency  and  trust  he  was  the  absolute  owner  in  his  own  riglit. 
with  full  power  and  authority  to  convey,  lease  or  otherwise  contract  in  re- 
gard to  the  property,  or  any  part  thereof,  or  any  interest  therein.'"^ 

This  principle  sometimes  leads  in  Canada  and  the  United 
States  to  the  complete  disregard  of  the  argument  derived  from 
the  position  of  the  legal  estate.*  For  example,  in  one  case  in 
which  the  legal  title  to  land  was  outstanding  in  the  Crown,  a 
trustee  made  a  fraudulent  disposition  of  the  property  and  the 
purchaser  was  held  to  be  entitled  as  against  the  beneficiary. 
Boyd,  C,  said : 

"Briggs  v,  Jones  illustrates  the  very  reasonable  proposition  that  where 
the  owner  of  land  transfers  it  to  another  so  as  to  enable  him  to  deal  with 
it  as  his  own,  he  is  guilty  of  such  culpable  imprudence  that  he  cannot 
afterwar  IS  assert  his  title  as  against  rights  which  that  other  may  have 
created  for  value  in  favor  of  an  innocent  third  party."* 

1  Colonial  Bank  v.  Cady  (1890),  15  ^See  Tiffany  &  Bullard  on  Trusts, 
App.  Cas.  267:  60  L.  J.  Ch.  1.31.  197  ff. 

2  Otis  v.  Gardner  (1883),  105  111.  442.        »  Moore  v.  Kane  (1894),  24  Ont.  544. 

3  West  Chicago  v.  Morrison  (1896), 
160  III.  288;  43  N.  E.  R.  397. 
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In  En^^land  it  would  usually  be  said  that  the  legal  estate  was 
outstanding,  and  that  in  such  case  the  beneficiary,  having 
equal  equity  and  being  lirst  in  time,  would  bo  preferred.  But 
the  case  referred  to  by  Boyd,  C,  is  something  of  an  exception, 
and  makes  use  of  the  language  of  estoppel:  A  leasehold  mort- 
gagee lent  the  lease  to  the  mortgagor  for  the  purpose  of  rais- 
ing money  upon  it,  but  at  the  same  time  told  the  mortgagor  to 
give  notice  of  the  prior  charge;  the  mortgagor,  concealing  the 
mortgage,  borrowed  from  a  hona  fide  depositee;  held^  that  the 
depositee  had  priority,  because 

"  a  person  who  puts  it  in  the  power  of  another  to  deceive  and  to  raise 
money  must  t;ike  the  consequences."^ 

If  fraud  only  will  postpone  the  prior  legal  estate  then  the 

decision  in  the  case  should  be  reversed.    And  if  it  be  true  that 

"  the  imprudence  of  the  plaintifTs  in  liavinj?  a  single  trustee  of  their 
settled  property  is  not  sufficient  to  deprive  them  of  tlieir  property,  or  to 
enable  their  trustee  to  dispose  of  it  as  his  own,"  ^ 

then  also  the  decision  is  wrong.     But  the  decision  is  right  and 

has  the  sanction  of  the  House  of  Lords.^ 

As  the  principles  of  estoppel  by  ostensible  ownership  are 

better  understood,  it  will  become  increasingly  apparent  that 

the  customary  reasoning  with  reference  to  the  legal  estate  is 

so  very   "technical  and  unsatisfactory"  that  it  cannot  much 

lonofer  survive:  and  it  will  be  more  and  more  difficult  to  make 

answer  to  the  following  excerpt  from  a  notable  judgment  of 

Grover,  J. :  * 

"  Where  one  known  to  be  the  owner  of  shares  or  chattels  delivers  to  an- 
other the  scrip  or  possession  of  the  chattels  together  with  an  absolute 
written  transfer  of  all  his  title  thereto,  he  thereby  enables  him  to  hold 
himself  out  as  owner,  and  as  such  obtain  credit  and  make  sales  of  the 
property;  and  if  after  he  had  so  done  the  owner  was  permitted  to  come  in 
and  assert  liis  title  against  those  dealing  upon  the  faith  of  these  appear- 
ances, the  dishonest  might  combine  and  practice  the  greatest  frauds.  An- 
other reason  is  tliat  it  presents  a  proper  case  for  the  application  of  the  legal 
maxim  that,  when  one  of  two  innocent  parties  must  sustain  a  loss  from 
the  fraud  of  a  third,  such  loss  shall  fall  upon  the  one,  if  either,  wjiose  act 
has  enabled  such  fraud  to  be  committed.  All  these  reasons,  it  is  obvious, 
apply  with  all  their  force  to  choses  in  action.  Whj-  should  the  owner  of  a 
horse  or  of  bank  shares,  who  has  given  to  another  an  absolute  written 
transfer  of  all  his  rights  thereto,  for  some  purpose  other  than  that  of  pass- 
ing the  title,  be  precluded,  as  against  a  hoiiafi.de  purchaser  from  such  per- 

1(1870)  L.  R.  10  Eq.  92.     See  also  (18^,7),  25  Beav.  20.-);  2  De  G.  &  J.  21; 

Perry-Herrick  v.  Attwood  (1857).  25  27  L.  J,  Ch.  121;  Brocklesby  v.  Tem- 

Beav.  205:  2  De  G.  &  J.  21 :  27  L.  J.  perance  (181)8).  3  Ch.  130;  (1895)  A.  C. 

Ch.  121;  Kettlewell  v.  Watson  (188-'),  173;  (i4  L.  J.  Ch.  433. 

21  Ch.  D.  685;  26  Ch.  Div.  502.  •»  Moore  v.  The  Metropolitan  (1873), 

2 .4nf e,  p.  265.  55   N.   Y.    47.     And   see    Armour  v. 

3  See    Perry-Herrick    v.    Attwood  Michigan  Ry.  (1875),  05  N.  Y.  l-'3. 
18 
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son.  from  asserting:  his  title,  while  under  the  same  state  of  faots  he  may 
reclaim  from  siK^h  purchaser  a  bond  and  mortf^aj^e,  or  a  certificate  of  in- 
debtedness like  the  one  in  question?  As  to  the  former  he  is  estopped,  wliile 
as  to  the  latter  the  same  state  of  facts,  it  is  insisted,  will  work  no  such  re- 
sult. The  counsel  for  the  plaintiff  insists  that  such  distinction  should  be 
made  for  the  reason  that  tlie  purchaser  of  corporate  shares  and  chattels 
from  the  apparent  owner  obtains  a  legal  title  which  is  valid  and  may  be 
asserted  in  a  court  of  law,  while  the  assignee  of  a  chose  in  action,  not  ne- 
gotiable at  common  law,  obtained  an  equitable  title  only;  and  that  '"the 
equity  of  the  former  owner,  being  prior  in  time  to  that  acquired  by  the 
purcha.ser.  is  superior  thereto,  the  rule  in  equity  being  that,  where  the 
equities  aif  equal,  the  first  in  time  shall  prevail;  but  vpon  rrhat  ground 
the  same  sfnf^  of  facts  that  icill  estop  a  party  from  the  assertion  of  a  legal 
title  trill  yot  estop  him  from  the  assertion  of  an  equitable,  the  counsel  fails 
to  show,  for  the  very  good  reason  tliat  no  such  ground  exists.  It  is  so  obvi- 
ous that  the  estopijel  should  upon  jjrinciple  ap}>bi  to  the  latter  equally  with 
the  former,  that  a  distinction  can  only  be  justified  upon  authority." 

Factors  AcU. —  It  is  worth  noting  that  the  Factors  Acts,^  pro- 
ceeding as  they  do  upon  rough  principles  of  estoppel,  operate 
quite  independently  of  considerations  of  legal  estate.  They  pro- 
vide that  under  varying  circumstances  "any  sale,  pledge  or 
other  disposition"  of  goods  by  an  ostensible  owner  or  agent 
shall  be  as  valid  "as  if  such  person  were  the  owner  of  the 
goods,"  or  "  were  expressly  authorized  by  the  owner  of  the 
goods  to  make  the  same." 

As  we  have  seen,  the  present  law  declares  that  if  a  trustee 
should  fraudulently  create  an  equitable  mortgage  of  the  estate, 
the  mortgagee  and  not  the  beneficiary  would  be  the  on-e  to 
suffer;  for  he  has  not  acquired  the  legal  estate,  the  equities 
are  equal,  and  the  beneficiary  is  first  in  time.  Estoppel  would 
otherwise  decide;  for  the  mortgagee  upon  the  faith  of  osten- 
sible ownership  had  changed  his  position.  The  Factors  Acts 
similarly  protect,  not  merely  where  there  has  been  an  absolute 
sale,  but  where  also  there  has  been  a  "pledge  or  other  disposi- 
tion "  of  the  property. 

American  Law. —  With  the  dual  system  of  courts  it  was  in- 
evitable that  some  of  the  resulting  anomalies  above  referred  to 
should  be  introduced  into  the  United  States.  Registration  sys- 
tems with  respect  to  transfers  of  real  estate;  the  greater  in- 
clusiveness  of  the  application  to  choses  in  action  of  the  laws 
of  "negotiability ; "2  and  the  complete  recognition  of  the  prin- 
ciples of  estoppel  in  the  same  department,  have,  however,  in 
later  years  reduced  the  number  of  cases  in  which  appeal  is 
made  to  the  legal  estate  almost  to  zero;  and  their  vanishing 

152  &  .53  Vic.  (Imp.),  eh.  45;  Rev.        2  See  oh.  XXIV. 
St.  Ont  (1897),  ch.  150. 
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infrequency  has  been  accompanied  by  decreasing  regard  for  its 
authority. 

No  doubt  it  could,  with  some  appearance  of  justness,  be  said 
in  Pennsylvania  in  1824  that 

"the  distinction  between  legal  and  equitable  titles  is  as  accurately  marked 
and  as  carefully  preserved  liere  as  in  England;"! 

and  in  some  of  the  courts  the  distinction  is  still  kept  operative 

by  the  (]uj)lication  of  the  methods  of  administration;-  but  upon 

the  whole  the  considerations  above  referred  to  have  induced 

the  frame  of  mind  in  which  it  is  said  that 

"an  equitable  estate  maj'  be  mortgaged,  and  the  lien  of  that  mortgage 
will  not  be  defeated  by  a  subsequent  conveyance  of  the  naked  legal  title, 
where  the  riglits  of  innocent  purchasers  are  not  involved."* 

I  Chew  V.  Barrett,  1 1  Serg.  &  R.  389.        »  Arlington  v.  G^tes  (189S),  57  Neh. 
'•i Cleveland  v.  Cleveland  (1899),  93    286;  77  N.  W.  R  677. 
Fed.  E.  lia 


CHAPTER  XIX. 

OSTENSIBLE  OWNERSHIP  AND  AGENCY  — LAND  — POSSESSION 

OF  THE  DEEDS. 

Yarious  rules,  or  various  statements  of  the  same  rule,  have 
been  formulated  with  reference  to  possession  of  the  title-deeds 
in  contests  for  priority. 

I.  In  1787  Buller,  J.,  said: 

"It  is  an  established  rule  in  a  court  of  equity  that  a  seconci  mortgagee 
who  has  the  title-deeds,  without  notice  of  any  prior  incunihrancer,  shall  be 
preferred:  because  if  a  mortgagee  lends  money  upon  mortgage  without 
taking  the  title-deeds,  lie  enables  the  mortgagor  to  commit  a  fraud."  1 

II.  In  1853  Kindcrsley,  Y.  C,  said: 

"As  between  two  persons  whose  equitable  interests  are  of  precisely  the 
same  nature  and  quality,  and  in  that  respect  equal,  the  possession  of  the 
deeds  gives  the  better  equity." ^ 

III.  And  in  1867  Malins,  Y.  C,  said: 

"I  have  not  a  shadow  of  doubt  that  where  there  is  merely  an  equitable 
mortgage  unaccompanied  by  tlie  legal  estate  in  every  case  where  the  equi- 
table mortgagee  either  omits  to  get,  or.  having  got.  gives  up  possession  of 
the  deeds,  he  must  always  be  postponed.  ...  I  decide  this  case  on  the 
general  principle  that  one  equitable  mortgagee  without  possession  of  the 
deeds  must  be  postponed  to  another  who  has  that  possession." ^ 

The  first  of  these  rules  at  once  suggests  estoppel  by  osten- 
sible ownership.  A  mortgagee  leaves  the  title-deeds  in,  the 
hands  of  the  mortgagor;  he  thus,  as  is  said,  "enables  the  mort- 
gagor to  commit  a  fraud,"  —  he  enables  him  to  pose  as  the  un- 
incumbered owner;  upon  the  faith  of  this  appearance  a  third 
person  changes  his  position,  and  the  mortgagee  is  properly  es- 
topped. 

For  estoppel,  however,  it  is  essentially  necessary  that  the  sub- 
sequent mortgagee  should  have  become  such  upon  the  faith  of 
the  mortgagor's  possession  of  the  deeds  —  upon  the  faith  of  his 

iGoodtitle  V.Morgan  (1787),  1  T.  R.  L.  R.   11  Eq.  316;  41  L.  J.  Ch.  Ho: 

763.  cited  in  Spencer   v.  Clark  (1878),  9 

2  Rice  V.  Rice  (1853),  2  Dr.  77;  23  L.  Cli.  D.  142;  47  L.  J.  Ch.  G94;  and  con- 
J.  Ch.  291.  sidered  to  be  too  clear  for  proof  in 

3  Layard  v.  Maud  (1867),  L.  R.  4  Eq.  Lloyd  v.  Jones  (188o),  29  Ch.  D.  229; 
397,  406;  36  L.  J.  Ch.  669.  Dissented  54  L.  J.  Ch.  931,  which,  in  its  terms, 
from  in  Thorpe  v.  Holdsmith  (ISfiS),  was  thought  to  go  too  far.  Re  Cas- 
L.  R.  7  Eq.  139;  38  L.  J.  Cii.  194:  re-  tell.  Roper  v.  Castell  (1898),  1  Ch.  315: 
asserted  in  Hunter  v.  Walters  (1871),  67  L.  J.  Ch.  169. 


LAND  —  POSSESSION    OF    DEKDS.  277 

ostensible  ownership  of  the  property.  All  the  above  rules  omit 
this  factor  and  apply  to  cases  in  which  it  is  absent.  For  ox- 
ample,  suppose  that  a  second  mortgagee  advanced  bis  money 
upon  the  unsupported  statement  of  the  mortgagor  that  he  was 
the  unincumbered  owner,  and  that  afterwards  the  mort<ran:or 
obtained  the  deeds  from  the  first  mortgagee  and  handed  them 
over  to  the  second,  the  rules  would  give  the  second  priority. 
But  estoppel  would  not;  for  he  had  not,  upon  the  faith  of  the 
deeds  being  in  the  hands  of  the  mortgagor,  changed  his  i)Osi- 
tion.  The  rules  associate  priority  mechanically  with  possession 
of  the  deeds.     Estopi)el  asks:  Ilow  they  got  there? 

The  second  rule  (in  some  respects  the  best  of  the  three)  is 
very  difficult  of  application  because  of  the  requirement  that 
the  equitable  interests  shall  be  "of  precisely  the  same  nature 
and  quality."  This  language  might  be  taken  to  mean  that  in 
addition  to  the  fact  that  both  estates  were  equitable  both  of 
them  were  of  identical  character;  for  example,  that  they  were 
both  mortgage  estates.  But  that  was  not  the  meaning  of  the 
learned  judge,  for  the  case  he  had  in  hand  was  one  between  an 
unpaid  vendor  claiming  a  lien  for  purchase-money,  and  an  equi- 
table mortgagee  with  whom  the  deeds  had  been  deposited  bv 
the  purchaser.  These  equitable  estates  the  learned  judge  held 
were  "of  precisely  the  same  nature  and  quality,"  and  he  gave 
priority  to  the  mortgagee  because,  having  the  deeds,  he  had 
the  better  equity. 

If  this  second  rule  (that  of  Kindersley,  Y.  C.)  is  defective, 
much  of  the  judgment  in  which  it  is  found  is,  nevertheless,  of 
the  greatest  value;  and  although  stated  by  way  of  exception  to, 
or  modification  of,  the  rule  there  laid  down,  it  is,  as  the  writer 
thinks,  the  best  exposition  anywhere  to  be  found  of  the  true 
view  of  the  subject.  The  Vice-Chancellor's  rule  is  quoted  every- 
where; the  extracts  from  the  judgment  given  below  are  ahiiost 
never  met  with.     The  learned  judge  said: 

"I  must,  however,  guard  against  the  supposition  that  I  moan  to  express 
an  opinion  that  tlie  possession  of  title-deeds  will,  in  all  cases  and  under  all 
circumstance,  give  the  better  equity.  The  deeds  may  be  in  tl)e  possession 
of  a  party  nt  such  a  vianner  and  under  such  circumstauces  as  that  such 
possession  will  confer  no  advantage  whatever." 

'•In  examining  into  the  relative  merits  (or  equities)  of  two  parties  hav- 
ing adverse  equitable  interests,  the  points  to  which  tlie  court  must  direct 
its  attention  are  obviously  these:  the  nature  and  condition  of  their  respect- 
ive equitable  interest,  tfie  circtunstances  aud  inaynier  of  Htcir  acquisition, 
and  the  tvhole  conduct  of  each  party  with  respect  thereto.  And  in  exam- 
ining into  these  points  it  must  apply  the  test,  not  of  any  technical  rule  or 
any  rule  of  partial  application,  but  the  same  broad  principles  of  right  and 
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justice  which  a  court  of  equity  applies  universally  in  deciding  upon  con- 
tested rights." 

"  Indeed,  it  appears  to  me  that  in  all  cases  of  contest  hetween  persons 
having  equitable  interests,  the  conduct  of  the  parties  and  all  the  circum- 
stances must  be  taken  into  consideration  in  order  to  determine  which  has 
the  better  equity," 

And  after  stating  that  the  text-writers  mislead, 
"  when  an  opinion  is  expressed  that  the  one  or  the  other  has  the  better 
equity," 

he  adds: 

"If  I  am  right  in  my  view  of  the  matter,  neither  the  one  nor  the  other 
has  necessarily,  and  under  all  circumstances,  tlie  better  equity.  Their  equi- 
table interests,  abstractedly  considered,  are  of  equal  value  in  respect  of 
their  nature  and  quality:  but  whether  their  equities  are  in  other  respects 
equal,  or  whether  the  one  or  the  other  has  acquired  the  better  equity,  niust 
depend  upon  all  the  circumstances  of  each  particular  case,  and  especially 
the  conduct  of  the  respective  parties.  And  among  the  circumstances  which 
may  give  to  one  the  better  equity,  the  possession  of  the  title-deeds  is  a  very 
viaterial  one.'' 

We  have  still  no  reference,  by  name,  to  the  law  of  estoppel; 
but  we  have  conduct  (the  ground  upon  which  estoppel  proceeds) 
as  the  basis  of  decision,  and  we  have  the  conduct  of  the  prior 
equitable  owner  put  forward  as  a  reason  for  postponing  him  to 
a  subsequent  purchaser,  who  was  misled  b}'^  that  conduct  and 
changed  his  position  upon  the  faith  of  it.     That  is  estoppel. 

Possession  of  Deeds  a  Cikcumstance. 

Adopting  then  (provisionally,  and  subject  to  a  modification 
to  be  afterwards  noticed)  the  language  of  Kindersley,  V.  C, 
just  quoted,  the  next  question  is  as  to  the  proper  weight  to  be 
attached  to  possession  of  the  deeds.     If  we  cannot  say 

"that  the  possession  of  title-deeds  will,  in  all  cases  and  under  all  circum- 
stances, give  tlie  better  equity," 

in  what  cases  and  under  what  circumstances  will  it  do  so? 

Going  back  to  1801,  we  find  Lord  Eldon  declaring  that  there 
is  no  ground  for  the  postponement  of  the  prior  claimant, 

"unless  there  is  fraud  or  concealment  or  some  such  purpose,  or  some  con- 
currence in  such  purpose;  or  that  gross  negligence  that  amounts  to  evi- 
dence of  a  fraudulent  mtention."  ^ 

At  the  other  extreme  we  have  the  rule  of  Malins,  V.  C,  above 
quoted,  that 

"in  evei-y  case  where  the  equitable  mortgagee  either  omits  to  get,  or,  hav- 
ing got,  gives  up  possession  of  the  deeds,  he  must  be  postponed." 

Between  these,  estoppel  urges  that  (1)  if,  even  without  fraudu- 
lent intent,  the  lirst  mortgagee  accredits  the  title  of  the  mort- 
gagor by  allowing  him  the  custody  of  the  deeds;  and  (2)  if  the 
second  mortgagee  be  misled  to  his  damage  by  such  permitted 
custody,  then  the  first  ought  to  be  postponed  to  the  second. 
1  Evans  v.  Bicknell  (1801),  6  Ves.  191. 
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The  second  part  of  this  proferred  rule  of  estoppel  (that  the 
second  mortgagee  must  have  'uecn  misled)  will  be  easily  ac- 
cepted once  the  applicability  of  estoppel  to  the  subject  is  ad- 
mitted; but  justification  of  the  first  part  (the  non-essentiality 
of  fraudulent  intent)  will  probably  have  to  be  based  upon  a 
general  survey  of  estoppel  throughout  all  the  departments  of 
the  law,  upon  a  recognition  of  the  universality  of  the  principle.' 
The  following  tabulated  result  of  the  principal  authorities  will 
give  at  a  glance  a  tolerably  comprehensive  view  of  the  present 
state  of  the  law: 


A.  Legal  Estate  v.  Equitable  Estate. 


cases  where  equitable 
mortgaoee  first  and 
legal  mortqaqee  sec- 
OND. 


(1)  1849.  Worthington  v, 
Morgan , 


(2)  1791.  Plumb  v.  Fluitt 


(3)  1851.  Hewitt  v.  Loose 
more 


WHO  HAD 
DEEDS. 


Eq. 
Mt<j. 


(4)  1859.  Espin  V.  Peraber- 

ton . . 

(5)  1874  Agra     Bank     v. 

Barry 


(6)  1885.  Garnham 
Skipper  . . 


(7)  1871.  Ratclitfev.Barn 
ard , 


(8)  1858,  Lloyd     v.     Att- 
wood 


X 


X 


X 


Legal 
Mty 


WHO  WON. 


(1)  16  Sim.  547;  18  L.  J.  Cb.  233. 

(3)  2  Anst.  433. 

(::!)  9  Ha.  449;  21  L  J.  Ch.  69. 

(4)  5  Jur.  N.  S.  157. 


Eq. 
Mtg. 


Leqal 
Mty. 


REMARKS. 


X  Legal  omitted  to  make 

all  inquiry  for  deeds. 

X  Legal  made  inquiry,  but 
reasonable  excuse 
made  for  non  produc- 
tion. 

X      Ditto. 


X      Ditto. 


X      Ditto, 


Ditta 


Legal  received  bundle 
and  tbought  he  had  all 
the  deeds. 

Mortgagor  got  deeds 
from  equitable  by 
fraud  and  gave  them 
to  legal 


(5)  L.  R.  7  H.  L.  135. 

(6)  34  W.  R.  135;  55  L.  J.  Ch.  263. 

(7)  L  R  6  Ch.  653;  40  L  J.  Ch,  147. 

(8)  3  De  G.  &  J.  014;  39  L  J.  Cli.  97. 


1  See  ch.  VIIL 
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A.  Legal  Estate  v.  E^juitable  Estate — Continued. 


CASES  WHERE  LEGAL  MORT- 
GAGEE FIRST    AND   EQUI- 

WHO HAD 
DEEDS. 

WHO  WON. 

REMARKS. 

TABLE    MORTGAGEE    SEC- 
OND. 

Eq. 
Mtg. 

Legal 
Mtg. 

Eq. 
Mtg. 

Legal 
Mtg. 

(9)  1885.  Lloyds'  Bank  v. 
Jones. 

(10)  1885.  Newman  V.New- 
man  , . . . . 

X 

X 
X 

X 

X 
X 

Legal  omitted  to  make 
all  inquiries  for  deeds. 
They  were  trustees 
and  thought  the  solic- 
itors had  them. 

Legal  parted  with  deeds 

(11)  1856.  Colyerv.  Finch. 

on  reasonable  excuse 
and  deposited  with 
equitable. 

Legal  received  bundle 
and  thought  he  had  all 
the  deeds. 

(9)  29  Ch.  D.  221.  (11)  19  Beav.  500;  5  H.  L.  C.  905; 

(10)  28  Ch.  D.  674;  28  L.  J.  Ch.  674    26  L.  J.  Ch.  65. 


B.  Legal  Estate  v.   Legal  Estate. 


TWO  MORTGAGEES  CLAIM 
LEGAL  ESTATE,  SECOND 
HAS  DEEDS. 


BEMARES. 


(1)  1882.  Clarke  v.  Palmer 


(2)  1860.  Huntv.Elmes. 


X 


X 


First  allowed  mortgagor  to  retain 
deeds,  and  was  postponed  not  only 
to  second,  who  got  the  deeds,  but 
to  third,  who  did  not.  And  see 
Goodtitle  v.  Morgan  (1787X  1  T.  R. 
763. 

Solicitor  mortgaged  to  first,  his  cli- 
ent,and  gave  him  bundle  in  which 
client  thought  deeds  were. 


(1)21 
634. 


Ch.   D.  124;  51    L.  J.  Ch. 


(2)  2  De  G.,  F.  &  J.  578;  30  L.  J.  Ch. 
255. 
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B.  Legal  Estate  v.  Legal  Estate  —  Continued. 


TWO  MORTGAGEES  CLAIM 
LEGAL  ESTATE,  SECOND 
HAS  DEEDS. 


(3)  1801.  Evans  v.  Bicknell 


(4)  1892.  Re  Ingham. 


(5)  1884.  Northern  Coun- 

ties V.  Whipp. . 

(6)  1898.  ReCastell;  Roper 

V.  Castell 


WHO  WON. 

Ist 
Mlg. 

id 

iltg. 

X 
X 

X 

X 

REMARKS. 


First  had  the  deeds;  he  loaned  them 
to  mortgagor  for  si)ecific  purpose; 
mortgagor  used  them  to  effect 
second  mortgage. 

One  of  two  trustee  mortgagees  gave 
up  deeds;  afterwards  received 
bundle  and  thought  he  had  deeds. 
Conduct  might  have  postponed 
him,  but  not  the  estate. 

Deeds  stolen  from  first  by  mort- 
gagor, and  given  to  second. 

Company  gave  mortgage  to  secure 
debentures;  retained  deeds  and 
afterwards  deposited  tliem. 


(3)  6  Ves.  174.  (5)  26    Cli.   D.   482;    53   L.   J.   Ch. 

(4)  (1893)  1  Cli.  353;  63  L.  J.  Ch.  100.    629. 


C.  Equitable  Estate  v.  Equitable  Estate. 


CONTEST  BETWEEN  EQUITA- 

WHO HAD 
DEEDS. 

WHO  WON. 

REMARKS. 

BLE    MORTGAGEES. 

1st. 
Mlg. 

2d. 
Mtg. 

1st. 
Mtg. 

Sd. 
Mtg. 

(1)  1820.  Frere  V.Moore.. 

(3)  18G7.  Layard  v.  Maud 

(3)  1846.  Allan  v.  Knight 

(4)  1853.  Rice  v.  Rice.... 

X 

X 
X 

X 

X 
X 

X 
X 

Where  no   legal   estate. 
Qui  prior  est  tempore, 
etc. 

See  ante,  p.  276. 

In  absence  of  evidence 
that    first   improperly 
gave  up  deeds  no  such 
assumption. 

Unpaid    vendor    gave 
deeds  to  purchaser. 

(1)  8  Price,  475. 

(2)  L.  R  4  Eq.  897;  36  L.  J.  Ch.  6G9. 


(3)  5  Ha,  273;  15  L.  J.  Ch.  430. 

(4)  3  Dr.  73;  23  L.  J.  Ch.  2S9. 
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C.  Equitable  Estate  v.  Equitable  Estate  —  Continued. 


CONTEST  between  EQUITA 
BLE  ZIORTGAGEES. 


(5)  1857.  Roberts  v.  Croft 

(6)  1872.  Dixon  v.  Muck- 

leston 

(7)  1857.  Carter  v.  Carter 


(8)  1853.  Waldron  v.  Slo- 

per 

(9)  1864.  Dowle  v.  Saund- 

ers  

(10)  1886.  Re  Vernon.. 

(11)  1890.  Re  Richards 

(12)  1881.  Re  Morgan  . 


(13)  1888.  Union  Bank  of 
London  v. 
Kent.... 


(14)  1888.  Farrand  V.York- 
shire Banking 
Co 


WHO   HAD 
DEEDS. 

WHO  WON. 

Mtg. 

2d. 
Mt(j. 

1st. 
Mtg. 

2d. 

Mtg. 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Remarks. 


First  believed  he  had  the 
deeds. 

Ditto. 

Deeds  may  be  left  with 
mortgagor  if  he  be  one 
of  several  owners. 

First  gave  up  deeds  on 
excuse  and  neglected 
to  get  them  back. 

Deeds  given  up  by  solic- 
itor of  first;  client  not 
postponed;  but  solic- 
itor (as  assignee  of 
client)  postponed. 

Solicitors  of  first  gave  up 
mortgage,  etc. 

Ditto.  And  see  Frith  v. 
Cartland,  2  H.  &  M. 
417;  84  L.  J.  Ch.  301. 

Trustee  of  first  deposited 
deed  for  loan  to  him- 
self. See  also  Cave  v. 
Cave  (1880),  15  Ch.  D. 
639. 

First  had  equitable  mort- 
gage of  leaseholds 
prior  to  the  execution 
of  the  lease.  After  its 
execution  it  was  de- 
posited with  second 
mortgagee.  First  did 
not  know  when  second 
created  that  lease  had 
been  executed,  and  so 
not  negligent  in  leav- 
ing it  with  lessor. 

First  stipulated  to  get 
deeds,  but  neglected  to 
enforce  delivery. 


(5)  2  De  G.  &  J.  1;  27  L.  J.  Ch.  220. 

(6)  L.  R.  8  Ch.  155;  42  L.  J.  Ch.  210. 

(7)  3  K.  &  J.  18;  27  L.  J.  Ch.  74. 

(8)  1  Dr.  193.  And  see  Hall  v.  West 
End  (18^3),  1  Cab.  &  E.  161 ;  Ex  parte 
Reid  (1848),  17  L.  J.  Bk.  19. 

(9)  2  a  &  M.  242;  34  L.  J.  Ch.  87. 


(10)  82  Ch.  D.  165;  33  id.  402;  56  L. 
J.  Ch.  12. 

(11)  45  Ch.  D.  589;  59  L.  J.  Ch.  728. 

(12)  18  Ch.  D.  93;  50  L.  J.  Ch.  834. 

(13)  39  Ch.  D.  238;  57  L.  J.  Ch.  10  J2. 

(14)  40  Ch.  D.  182;  58  L.  J.  Ch.  238. 
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In  studying  these  three  tables  (they  will  be  referred  to  as 
A.,  B.  and  C),  it  must  be  observed  that  the  A.  and  B.  cases  are 
complicated  by  the  respect  ])aid  to  the  legal  estate.  In  these, 
although  the  equitable  mortgage  is  first  in  point  of  time,  yet 
the  legal  mortgage  has  prima  facie  priority  because  of  the 
legal  estate;  and  the  question  always  is  whether  tliere  is  any 
reason  for  depriving  the  legal  mortgagee  of  such  priority.  In 
other  words,  the  legal  mortgagee  is  in  reality  second;  the  law 
says  he  shall  be  first;  is  there  anything  in  his  conduct  which 
relegates  him  to  the  second  i)lace?^ 

The  C.  cases,  on  the  other  hand,  are  free  from  any  disturbing 
feature.  In  them  priorities  are  declared  free  from  any  check 
or  interposed  obstacle.  In  them  first  in  time  is  first  in  fact 
unless  —  as  we  shall  see. 

In  investigating  the  effect  of  possession  of  the  deeds  upon 
priorities  we  must  take  it,  then,  that  where  the  legal  estate 
somes  into  play  (A.  and  B.  cases)  the  holder  of  that  estate  has 
prima  facie  priority.  In  the  C.  cases,  first  in  time  hs^sprivia 
facie  priority.  And  the  question  in  all  the  cases  is.  What  effect 
apon  such  priority  has  possession  of  the  deeds? 

That  possession  of  the  deeds  has  no  effect  whatever  uj)on 
priorities  is  not  too  sweeping  a  reply;  if,  at  all  events,  it  be 
added  that  conduct  with  reference  to  such  possession  has  fre- 
quentl}'-  overpowering  influence.  What  is  meant  is  that  from 
the  mere  fact  of  possession  of  the  deeds  nothing  can  be  argued ; 
but  that  the  circumstances  under  which  possession  has  been 
parted  with  or  acquired  constitute  the  essential  element.  At 
the  furthest  possession  unexplainetl  may  sometimes  be  evidence 
of  these  circumstances;  but  careful  distinction  must  be  made 
between  possession  as  a  factor  in  the  inquiry  (which  it  never  is) 
and  possession  as  some  evidence  of  a  factor  (which  it  may  be).^ 

1  Estoppel  cannot  follow  here.    Es-  duo  to  its  defective  powers,  but  to 

toppel  operates  when  he  who  would  the  anomalous  and  disturbing  effect 

otiierwise  have  been  first  has  misled  of  the  legal  estate. 
l)is  rival.    But  in  the  A.  cases  he  who        ^\n  Allen  v.  Knight  (1846),  5  Ha. 

would  otherwise  have  been  first  (the  272;  15  L.  J.  Ch.  4t50,  it  was  held  that 

legal  mortgagee)  has  not  misled  any-  from  possession  of  the  deeds  bj'  tlie 

body,  for  his  opponent's  mortgage  mortgagor  it  could  not  be  assumed 

was  taken  prior  to  the  legal  mort-  that  the  mortgagee  had  improperly 

gagee  acquiring  his  interest.     Tiiat  handed  them  over, 
estoppel  seems  to  halt  liere  is  not 
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In  other  words,  as  between  competing  grantees  the  first  in 
time  (or  the  hoUler  of  the  legal  estate)  alone  can  have  it;  if  the 
other  is  to  be  preferred  it  must  be,  not  because  such  other  has 
the  estate  (for  he  has  it  not),  but  because,  for  some  reason,  the 
first  is  estopped  from  setting  up  his  priority;  and  such  estoppel 
may  arise  from  conduct  with  reference  to  posses:;ion  of  the 
deeds.  That  is  the  whole  effect  of  the  possession  of  the  deeds 
in  questions  of  priority. 

Let  us  get  a  firm  foundation: 

"If  a  man  makes  a  mortgage,  and  afterwards  mortgages  the  same  estate 
to  another,  and  the  first  mortgagee,  is  in  combination  to  induce  the  second 
mortgagee  to  lend  his  money,  this  fraud  will  without  doubt,  in  equity,  post- 
pone his  own  mort.i;age.  So  if  such  mortgagee  stands  by,  an  1  sees  another 
lending  money  on  the  same  estate  without  giving  him  notice  of  the  first 
mortgage,  this  is  such  a  misprision  as  shall  forfeit  his  priority."  i 

This  language  (used  in  1716)  should  since  1837  have  given 
place  to  the  phraseology  of  estoppel: 

"Where  one  by  his  words  or  conduct  wilfully  causes  {induces,  per  Pol- 
lock, C.  B.,  in  Bill  V.  Richards,  6  Jur.  N.  S.  522)  anotiier  to  believe  the  exist- 
ence of  a  certain  state  of  things  and  induces  him  to  act  on  that  belief  so 
as  to  alter  his  own  previous  position,  tiie  former  is  concluded  from  aver- 
ring against  the  latter  a  different  state  of  things  as  existing  at  the  same 
time."  2 

The  next  step  is  this:  that  if  an  owner  may  be  estopped  by 
standing  by  while  another  poses  as  entitled  to  deal  with  the 
property,  so  also  he  may  be  estopped  by  furnishing  this  other 
with  the  title-deeds  under  such  circumstances  as  will  enable  him 
to  represent  himself  as  the  true  owner. 

For  example,  if  a  mortgagee  were  to  deliver  up  the  deeds  to 
the  mortgagor  in  order  to  enable  the  mortgagor  to  hold  him- 
self out  as  the  unincumbered  owner,^  the  mortgagee  ought  to 
be  estopped  from  setting  up  his  mortgage  as  against  the  person 
duped  by  the  mortgagor.  Observe  that  it  is  not  the  possession 
of  the  legal  estate  or  possession  of  the  deeds  in  these  cases 
which  enables  the  second  mortgagee  to  claim  priority;  but  the 
fact  that  the  first  mortgagee  has,  by  his  conduct,  enabled  the 
mortofaijor  to  hold  himself  out  as  the  unincumbered  owner. 
Giving  to  the  mortgagor  possession  of  the  deeds  is  but  one 

1  Peter  v.  Russell  (1716),  1  Eq.  Ca.  2  Pickard  v.  Sears  (1837),  6  A.  &  E. 

Ab.  322;  2  Vern.  726.     See  also  Ibbot-  474. 

sen   V.   Rhodes  (1706),  3  Vern.  554;  3 This  qualification  was  made  in 

Berisford  v.  Mihvard  (1740),  2  Atk.  Re  Castell  (1898),  1  Ch.  321;  67  L.  J. 

49;  Stronge  v.  Hawkes  (1853),  4  D.,  Ch.  169. 
]VL  &  G.  186;  Hooper  v.  Gumni  (1866), 
L.  R.  2  Ch.  282;  36  L.  J.  Ch.  605. 
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of  the  ways  in  which  the  first  mortgagee  may  assist  in  deceiv- 
ing the  second  mortgagee.  It  is  an  example,  merely,  of  the 
operation  of  the  rule  of  estoppel,  and  is  in  no  way  dependent 
upon  any  magical  influence  attaching  to  title-deeds. 

"The  possession  of  the  deeds  does  not  indeed  prove  that  a  person  is 
owner  in  fee,  as  a  tenant  for  life  has  a  ri^lit  to  the  fee;  but  it  authorizes 
the  inference  tlmt  there  is  no  ])rior  mortgtuje,  as,  had  there  been  any,  the 
mortgagor  wouhl  not  have  liad  the  deeds."  ^ 

And  as  the  mortgagee,  by  leaving  the  deeds  with  the  mort- 
gagor, has  authorized  this  inference,  he  is  estopjied  from  deny- 
ing the  fact.  That  is  rational.  It  is  the  law  of  estoppel.  All 
the  cases  must  be  sustained  by  parity  of  reasoning;  and  the 
rules  are  invalid  which  proceed  upon  possession  of  the  deeds, 
and  not  upon  conduct  with  reference  to  such  possession. 

Proceeding  in  wholly  different  fashion  the  cases  above  tabu- 
lated may  be  taken  to  have  established  the  following  propo- 
sitions : 

1.  Nothing  but  fraud,  or  such  gross  and  voluntary  negligence 
as  is  evidence  of  fraud,  will  oust  the  priority  of  the  first  claim- 
ant: A.,  2,  3,  11;  B.,  3,  5;  C,  G.* 

2.  Fraud  will  be  imputed  if  you  do  not  ask  for  the  deeds: 
A.,  1,  9. 

3.  Unless  indeed  you  are  not  entitled  to  them  (as  in  the  case 
of  one  of  several  owners  mortgaging  his  share):  C,  7. 

4.  Fraud  will  be  imputed  if  you  do  not  get  the  deeds,  even 
if  you  believe  that  your  solicitors  have  them:  A.,  9. 

5.  Fraud  will  not  be  imputed  if  you  ask  for  the  deeds,  and, 
not  getting  them,  are  given  some  apparently  reasonable  but 
really  untrue  excuse:  A.,  2,  3,  4,  5,  6. 

6.  Nor  if  you  ask  for  the  deeds  and,  receiving  a  bundle  in 
which  you  are  told  they  are,  3'^ou  do  not  discover  that  they  are 
really  not  there:  A.,  7,  11;  B.,  2,  4;  C,  5. 

7.  Fraud  will  be  imputed  if  you  give  up  the  deeds:  B.,  1; 
C.,4. 

8.  But  not  if  the  mortgagor  alleges  some  apparently  reason- 
able but  really  fictitious  purpose  in  asking  for  them:  A.,  S,  10; 
B.,3. 

9.  Fraud  will  be  imputed  if,  giving  them  up,  you  do  not  in- 
sist upon  their  return  within  a  reasonable  time:  C,  8. 

1  2  Dav.  Con.  (4tli  ed.).  230.  240.  and  (1S9'2)  A.  C.  2G2;  Gl  L.  J.  Ch.  657, 

2See  also  Taylor  v.  Russell  (1S91),     per  Lord  Macnagiiten. 
1  Ch.  8;  60  L.  J.  Ch.  1,  per  Kay,  J.; 
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10.  Or  if  for  any  reason  you  could  not  originally  get  the 
deeds,  you  neglect  to  obtain  them  within  a  reasonable  time 
after  it  becomes  possible  to  do  so:  C,  13,  14. 

11.  Fraud  will  not  be  imputed  if  j'^ou  leave  the  deeds  with 
your  solicitor,  and  he  gives  them  up  to  the  mortgagor.  The 
solicitor,  did  he  afterwards  take  an  assignment  of  your  mort- 
gage, would  be  postponed:  C,  9,  10,  11. 

12.  Fraud  will  not  be  imputed  if  you  leave  the  deeds  with 
the  trustees  of  your  estate,  who  deposits  them  as  security  for 
a  loan  to  himself:  C,  12. 

13.  ISTor  if  the  deeds  are  stolen  from  you:  B.,  5. 

14.  If  the  mortgagor  be  allowed  to  retain  the  deeds  the 
mortgagee  will  be  postponed,  not  only  to  the  second  mortga- 
gee, to  whom  they  are  delivered,  but  also  to  a  third  mortgagee 
who  never  got  them:  B.,  1. 

It  is  not  necessary  to  repeat  what  was  said  in  the  preceding 
chapter^  as  to  the  unreality  of  much  of  this.  If  jurisprudence 
is  to  maintain  its  claim  to  rank  as  a  science,  its  exponents  must 
discard  fictitious  fraud  and  learn  to  build  with  more  solid  ma- 
terial. 

One  essential  and  valuable  point  extractable  from  the  above 
cases  is  that,  not  possession  of  the  deeds,  but  how  they  got 
there,  is  the  important  and  determining  factor.'^  For  example, 
a  mortgagor,  in  fraud  of  his  mortgagee,  deposits  the  deeds  with 
a  banker;  does  the  banker  acquire  priority  over  the  mortgagee? 
ISTobod}^  can  tell  without  further  information ;  and  yet  the  rules 
quoted  at  the  opening  of  this  chapter  expressly  cover  the  case. 
What  can  be  said  ? 

1,  If  the  mortgagor  stole  the  deeds  from  the  mortgagee,  the 
mortgagee  has  priority :  B.,  5. 

2.  If  the  mortgagee  never  asked  for  the  deeds,  and  so  never 
had  them,  the  banker  probably  has  priority:  A.,  1,  9;  but  see 
C,  7. 

And  so  on,  and  so  on,  throughout  the  illimitable  variety  of 
cases,  some  only  of  which  are  to  be  found  in  the  foregoing 
tables. 

AVere  there  still   room  for  doubt  that  it  is  conduct  with 

iCh.  XVIIL  13;  Farrand  v.  Yorkshire  (1888),  40 

2  See  Thorpe  v.Houldsworth  (1868),  Ch.  D.  189;  58  L.  J.  Ch.  241;  Powell 

L.  R.  7  Eq.  147;   38  L.  J.  Ch.   198;  v.  London  (1893),  1  Ch.  615;  63  L.  J. 

National  v.  Jackson  (1886),  33  Ch.  D.  Ch.  795. 
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reference  to  the  deeds  and  ncjt  jiossession  itself  that  affects  pri- 
ority, a  consideration  of  case  13.  1  would  certainly  dispel  it. 
In  that  case  the  first  mortgagee  allowed  the  mortgagor  to  re- 
tain the  deeds;  the  mortgagor,  in  fraud  of  this  mortgagee, 
made  two  subsequent  mortgages;  the  second  mortgagee  got 
the  deeds,  and  the  third,  of  course,  did  not;  but  he  knew  where 
they  were.  Now  if  it  bo  possession  of  the  deeds  that  gives 
priority,  the  second  mortgagee  will  be  preferred  to  the  tirst, 
for  he*  (the  second)  has  the  deeds;  but  the  third  mortgagee 
will  not  be  so  fortunate,  because  he  has  not  the  deeds.  The 
decision,  however,  is  otherwise,  and  third  mortgagee  as  well 
as  second  was  given  priority  over  the  first.  Estoppel  would  so 
say,  for  the  third  as  well  as  the  second  mortgagee  was  misled 
by  the  locality  of  the  deeds,  for  which  the  first  mortgagee's 
carelessness  or  trustfulness  was  responsible. 

Estoppel  the  Applicable  Doctrine. 

But,  having  eliminated  fictitious  fraud  from  our  philosophy, 
to  what  principle  of  judicial  action  are  such  cases  to  be  re- 
ferred? If  a  mortgagee  stands  by  and  allows  the  mortgagor 
to  appear  as  the  unincumbered  owner,  the  mortgagee  is  said  to 
be  estopped.  And  if  the  mortgagee  furnish  the  mortgagor  with 
the  deeds  and  so  enable  him  to  pose  as  the  unincumbered 
owner;  or  if,  by  not  asking  for  the  deeds,  or  by  conduct  of  any 
other  sort,  he  give  the  mortgagor  equal  assistance,  shall  we  not 
say  that,  in  these  cases  also,  the  reason  for  his  postponement 
is  estoppel? 

In  the  case  above  referred  to  (where  the  third  mortgagee, 
who  had  not  the  deeds,  as  well  as  the  second,  who  had  them, 
obtained  priority  over  the  first  because  he  had  allowed  the 
mortgagor  to  retain  them),  Hall,  V.  C,  said: 

'•  Having  made  inquiry  into  the  matter,  and  having  acted  in  the  belief 
that  tlie  mortgagee  wlio  had  got  the  first  benefit  of  postponement  by  iiav- 
ing  obtained  the  deeds  — he,  and  anybody  else  who  bona  fide  advanced  iiis 
money  founded  on  the  like  belief,  and  arising  out  of  the  transaction  in  re- 
gard to  the  deeds,  and  connected  with  it,  is  entitled  to  the  same  benefit 
on  the  like  principle  of  equity.''  ^ 

The  "principle  of  equity"  to  which  the  Yice-Chancellor 
referred  cannot  be  that  as  between  persons  with  equal  equi- 
ties he  who  has  the  deeds  is  to  be  preferred,  for  the  third  mort- 

1  Clark  V.  Palmer  (1882),  21  Cli.  D.  129;  51  L.  J.  Ch.  636. 


2SS  OSTENSIBLE   OWNERSHIP   AND    AGENCY. 

gagee  had  not  the  deeds.  It  is  only  by  fixing  attention  upon 
the  locality  of  the  deeds,  instead  of  upon  the  conduct  of  the 
first  mortgagee,  that  one  misses  the  fact  that  it  is  such  con- 
duct that,  according  to  the  principles  of  equity  (estoppel),  de- 
termines priority;  and  that  it  must  have  been  to  such  prin- 
ciples that  the  Yice-Chancellor  referred. 

And  there  is  much  in  the  language  of  many  of  the  judges 
which  may  be  appealed  to  in  support  of  the  view  here  advo- 
cated. Estoppel  is  not,  indeed,  directly  invoked,  but  the  lan- 
guage frequently  not  only  demonstrates  that  it  is  conduct 
with  reference  to  the  possession  of  the  deeds  and  not  the  mere 
possession  of  them  that  is  important  (as  we  have  already  seen), 
but  that  such  conduct  has  the  effect  of  inhibiting  assertion  of 
priority  —  which  is  estoppel.  For  example,  in  National  Pro- 
vincial BanJi  of  England  v.  Jackson^  Cotton,  L.  J.,  said:    . 

"As  between  equitable  claims  the  question  is  whpther  one  party  has 
acted  in  such  a  way  as  to  juatify  him  in  insisting  on  his  equity  as  against 
the  other." 

The  only  criticism  to  which  this  statement  seems  to  be  open 
is  that  it  ought  not  to  be  confined  to  "equitable  claims;"  for 
with  reference  to  legal  estates  as  well  as  equitable  the  ques- 
tion must  always  be  whether  the  first  owner  "has  acted  in 
sach  a  way  as  to  justify  him  in  insisting  on  his  '(estate)'  as 
against  the  other." 

In  Northern  Counties  Fire  Ins.  Co.  v.  W/iipp^  the  law  is 
stated  to  be 

''  that  the  court  will  postpone  the  prior  legal  estate  to  a  subsequent  equi- 
table estate,  where  the  owner  has  assisted  in  or  connived  at  the  fraud 
which  has  led  to  the  creation  of  a  subsequent  equitable  estate;  of  which 
assistance  or  connivance  the  omission  to  use  ordinary  care  in  inquiry 
after  or  keeping  title  deeds  may  be,  and  in  some  cases  has  been  held  to  be, 
sufficient  evidence,  where  such  conduct  cannot  otherwise  be  explained. 
.  .  .  But  that  the  court  will  not  postpone  the  prior  legal  estate  to  the 
subsequent  equitable  estate  on  the  ground  of  any  mere  carelessness  or 
want  of  prudence  on  the  part  of  the  legal  owner."  3 

And  if  we  ask,  Upon  what  scientific  ground  will  the  court, 

in  such  cases,  decree  postponement  of  the  incumbrancer  who 

has  the  legal  estate?  there  can  be  no  answer  but  that  supplied 

by  the  law  of  estoppel : 

"Whei-e  one,  by  his  words  or  actions,  wilfully  induces  another  to  be- 
lieve the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 

1(1886)  33  Ch.  D.   13,  approved  in  3  See  also  the  language  in  Powell 

Farrand  v.  Yorkshire  (1888),  40  Ch.  v.  London  (189:5),  1  Ch.  615;  62  L.  J. 

D.  189:  58  L.  J.  Ch.  2;i8.  Ch.  TJo;  and  Re  Castell  (1893),  1  Ch. 

2(1884)  26  Ch.  D.  494;  53  L.  J.  Ch.  321;  67  L.  J.  Ch.  169. 
635. 


LAND  —  POSSESSION    OF   DEEDS.  289 

that  belief  SO  as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time."^ 

Fkaud  and  Carelessness. 

For  a  discussion  of  the  grounds  upon  which  a  prior  ought  to 
be  postponed  to  a  subsequent  estate  —  whether  fraud  is  neces- 
sary or  whether  carelessness  ought  to  sulMce  —  the  reader  is 
referred  to  preceding  chapters.^ 

1  Pickard  v.  Sears  (1837).  6  A.  &  E.        2  Chs.  VIII,  IX,  XVIIL 
474;  Bill  v.  Richards  (1857),  3  Jur. 
N.  S.  52-!. 
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CHAPTER  XX. 

OSTENSIBLE   OWNERSHIP   AND   AGENCY  — LAND  — QUI    PRIOR 
EST  TEMPORE  POTIOR  EST  JURE. 

This  rule  seems  to  be  so  transparently  just  and  reasonable  as 
to  require  no  support.  Closer  inspection,  however,  more  es- 
pecially as  to  its  conventional  meaning  and  application,  may 
lead  us  to  a  contrary  conclusion.  The  two  foregoing  chapters 
have  made  it  clear  that,  as  the  law  at  present  stands,  the  rule 
in  hand  is  not  only  not  of  primary  importance,  but  that  it  is 
subsidiary  to  two  other  rules.  The  three  rules,  in  their  ac- 
cepted order  of  importance,  may  be  shortly  thus  stated: 

Rule  I.  Where  the  equities  are  equal,  the  law  (the  legal  title) 
will  prevail. 

Rule  II.  "Where  the  equities  are  equal,  possession  of  the  deeds 
gives  priority. 

Rule  III.  Where  the  equities  are  equal,  the  first  in  time  has 
priority. 

Now,  supposing  that  the  equities  (the  merits)  being  equal, 
A.  has  the  legal  estate,  B.  has  the  deeds,  and  C.  is  prior  in  point 
of  time;  then  the  first  rule  will  give  priority  to  A.,  the  second 
rule  to  B.,  and  the  third  rule  to  C.  This  conflict  has  been 
avoided  by  subordinating  rule  II  to  rule  I,  and  rule  III  to 
both  of  them.  They  therefore  should  be  understood  in  this 
way: 

1.  When  the  merits  are  equal,  he  with  the  legal  estate  will 
be  prior. 

2.  If  neither  competitor  has  the  legal  estate,  then  he  with 
the  deeds  will  be  prior. 

3.  If  neither  competitor  has  the  legal  estate  or  the  deeds, 
then  he  who  is  first  in  time  will  be  prior. 

The  preceding  chapters  have  presented  some  reasons  against 
the  continuation  of  the  dominating  influence  of  that  which  is 
still  called  the  legal  estate;  and  some  reasons  for  the  conten- 
tion that  the  possession  of  the  title-deeds  is  of  much  less  im- 
portance than  the  conduct  which  placed  them  there.     We  are 
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now  to  see  whether  the  present  rule,  at  all  events  as  it  is  un- 
derstood and  applied,  can  be  allowed  to  stand. 

Conventumal  Jleanin^/  and  Application.— A  priori  and  apart 
altogether  from  the  authorities,  one  would  say  that  the  rule  in 
hand  must  be  a  valid  one.  It  seems  moreover  to  be  in  perfect 
harmony  with  the  princii)les  of  estopj)el,  which  (as  has  already 
been  pointed  out)  may  be  taken  as  saying  that,  as  between 
competing  grantees  of  an  estate,  one  of  them  alone,  namely,  the 
first,  can  have  it;  and  that,  if  the  second  is  to  be  preferred,  it 
must  be  not  because  the  second  has  the  estate  (for  he  has  it 
not),  but  because  for  some  reason  the  first  is  estopped  from 
setting  up  his  priority.  With  like  meaning  the  rule  in  hand 
declares  that  where  the  equities  are  equal  {i.  «.,  where  there  is 
no  ground  for  estopping  anybody)  the  first  in  time  {i.  e.^  the 
one  who  has  the  estate)  shall  prevail. 

The  propositions  being  thus  identical,  estoppel  can  have  no 
quarrel  with  the  rule  —  unless  indeed  its  interpretations  and  ap- 
plications offer  grounds  for  objection.  And  in  these  respects 
there  is  the  widest  divergence,  arising  principally  from  disa- 
greement as  to  the  word  "equities"  (or  merits),  which  seems 
entirely  to  change  its  meaning  as  we  pass  from  the  rule  in  hand 
to  the  principles  of  estoppel.  For  in  the  law  of  priorities  mer- 
its are  often  said  to  be  equal  which  in  the  law  of  estoppel  are 
thought  to  be  widely  unecpial;  and  a  first  purchaser  may  es- 
cape moral  condemnation  and  consequent  loss  of  priority  under 
the  former  law,  while  under  the  latter  he  would  be  said  to  have 
so  conducted  himself  as  to  be  estopped  from  setting  up  his  title. 

This  divergence  is  traceable  to  discrepant  underlying  prin- 
ciples. According  to  one  law  (estoppel)  misrepresentation  or 
assistance  in  misrepresentation,  however  innocent,  will  estop; ^ 
while  according  to  the  other  it  is  said  that  "  nothing  but  fraud, 
or  such  gross  and  voluntary  negligence  as  is  evidence  of  fraud, 
will  oust"  the  prior  claimant.-  And  these  results  are  derived 
from  conflicting  ideas  as  to  the  duty  of  a  purchaser  of  property 
with  reference  to  other  people  who  may  become  interested  in  it 
and  be  misled  by  his  action. 

Of  this  duty  (as  is  at  length  pointed  out  in  a  preceding  chap- 
ter) '  an  egoistic  or  an  altruistic  view  may  be  taken.     According 

iSeech.VIIL  2.1«fe,  p,  259.  »Ch.  V. 
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to  the  former  I  may  do  as  I  like  with  my  own,  allowing  all  other 
persons  to  look  after  themselves;  I  may  take  such  precautions  as 
will  insure  my  safety  and  leave  to  others  the  care  of  their  own 
well-being;  I  must  not  defraud  others,  no  doubt,  but  I  am 
under  no  obligation  to  protect  them  from  fraud.  According 
to  the  other  view,  and  in  harmony  with  the  law  of  torts,  it 
may  be  said  that 

"the  whole  modern  law  of  negligenoe,  with  its  many  developments,  en- 
forces tlie  duty  of  fellow-citizens  to  observe,  in  varying  circumstances,  an 
ai^propriate  measure  of  prudence  to  avoid  causing  harm  to  one  another."  ^ 

The  rule  under  consideration  (as  developed  by  the  cases)  re- 
flects the  egoistic  view,  while  estoppel  strongly  tends  towards 
the  altruistic.  Hence  the  opposing  deductions :  (1)  Fraud,  or  evi- 
dence of  it, is  necessar}'-  to  postpone  the  prior  estate;  (2)  Fraud 
is  not  necessary  for  that  purpose. 

Law  of  Priorities. —  The  origin  and  restricted  development 
of  the  principles  hitherto  applied  to  the  law  of  priorities  are 
partially  responsible  for  the  view  of  merits  adopted  in  its  aj)- 
plications.  As  we  have  already  seen,  equity,  in  order  to  miti- 
gate the  injustice  arising  out  of  the  refusal  of  the  courts  of  law 
to  recognize  trusts,  intervened  even  to  the  disparagement  of  the 
legal  estate  upon  the  ground  of  fraud,  and  under  cover  of  that 
word  declared  in  favor  of  beneficiaries  where  there  was,  in 
reality,  no  fraud  at  all.^  Nevertheless,  the  ground  of  jurisdic- 
tion was  fraud,  and  it  was  impossible  for  equity  courts  alto- 
gether to  dissociate  their  decrees  from  moral  obliquity,  or  at 
least  the  imputation  of  it. 

This  explanation  does  not  hold  good  in  cases  of  contests  be- 
tween merely  equitable  claimants.  But  it  can  well  be  under- 
stood that  that  which  was  necessary  to  jurisdiction  in  the  one 
class  of  cases  should  find  expression  and  place  in  the  other; 
and  that  fraud,  being  deemed  essential  to  displace  the  priority 
of  the  legal  estate,  should  also  be  thought  to  be  in  some  meas- 
ure indispensable  to  the  deposition  of  the  priority  of  the  first 
in  point  of  time. 

Law  of  Estoppel. —  In  subsequent  chapters '  many  authorities 
are  quoted  in  support  of  the  proposition  that 

"where  the  owner  of  goods  has  lent  himself  to  accredit  the  title  of  an- 
other person  by  placing  in  his  power  those  symbols  of  property  which  have 
enabled  him  to  hold  himself  out  as  the  purchaser  of  the  goods," 

he  is  estopped  from  setting  up  his  title.     The  same  reasonable 
1  Pollock  on  Torts  (5th  ed.),  22.        2  Ante,  p.  259  flf.        ^  Chs.  XXI-XXl V. 
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principle  is  applicable  to  land.  ^Ve  have  in  it  nothing  about 
fraud,  or  evidence  of  fraud,  nor  yet  of  negligence.  The  owner 
may  have  been  perfectly  innocent,  may  indeed  himself  have 
been  defrauded  or  tricked  into  accrediting  the  title  of  the  os- 
tensible owner  —  it  is  immaterial;  he  has  accredited  the  title, 
and  he  is  therefore  estopped. 

This  rule  has,  however,  made  little  headway  in  transactions 
relating  to  real  estate;  and  in  cases  involving  shares  and  stocks 
sometimes  the  law  of  priorities  (as  above  spoken  of)  and  some- 
times the  law  of  estoppel  gains  the  victory  —  usually  an  exparte 
one,  for  the  discussion  goes  off  upon  one  line  or  the  other,  and 
seldom,  or  never,  are  the  opposing  principles  brought  face  to 
face.^ 

Oj?posing  Co7iclusions. —  The  divergent  results  arrived  at  by 
application  of  the  present  law  of  priorities  and  the  law  of  estop- 
pel may  best  be  appreciated  by  observation  of  a  concrete  case. 
For  that  purpose  Cave  v.  Cave-  may  be  selected.  It  is  typical 
of  many  such. 

Land  is  conveyed  to  a  trustee  in  such  a  way  that  no  trace  of 
the  trust  is  visible;  in  fraud  of  the  beneficiaries  the  trustee 
makes  several  successive  mortgages  to  various  people,  none  of 
whom  have  notice  of  the  trust;  and  the  courts  in  settling  the 
priorities  say  that  the  first  mortgagee  is  first,  the  beneficiaries 
are  second,  and  the  other  mortgagees  follow  in  their  order. 

The  reason  given  for  the  first  part  of  this  peculiar  result 
(the  priority  of  the  first  mortgagee)  is  his  possession  of  the 
legal  estate.  But  that  reason  (objectionable  as  resting  upon 
previous  defective  administration  of  justice)  is  quite  unneces- 
sary to  the  conclusion.  The  law  of  estoppel  is  amply  sufficient; 
for  it  says  to  the  beneficiaries  that  they  had  accredited  the 
title  of  the  trustees,  had  assisted  his  misrepresentation  of  own- 
ership, and  that  they  are  therefore  estopped  from  asserting 
their  title.* 

1  See  clis.  XXII,  XXIII.  XXIV.  consideration  before  the  rijrlit  o*"  the 

2(1880)  15  Ch.  D.  639;  49  L.  J.  Ch,  stopi-age  is  exercised,  the  lieii  of  the 

505,  vendor  ceases  as  ufininst  the  assif^nee 

sin  Newall  v.  C.  P.  R,  K.  Co.  (1S:0>,  on  the  well  known  principle  tliat  a 

51  Cal.  350,  Crockett,  J.,  said:     "But  secret  trust  will  not  be  enforced  as 

it  is  further  settled  by  these  adjudi-  au'ainst  a  bona  fide  holdc-r  for  value 

cations  that  if  a  bill  of  lading  is  as-  of  the  legal  title.     In  such  a  case,  if 

sia:ned  and  the  L'gal  title  passed  to  a  the  equities  of  the  vendor  and  as- 

Ijo'ia  fide  purchaser  for  a  valuable  signee  be  considered  equal  (and  this 
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The  other  part  of  the  decision  (the  postponement  of  the  later 
mortgagees  ta  the  beneficiaries)  rests  upon  the  maxim  in  hand 
(first  in  time,  first  in  hiw).  It  declares  that  the  merits  of  the 
opposing  claimants  are  equal,  and  that  the  beneficiaries  are 
first  in  time;  both  parties  were  innocent  of  fraud  and  the  equity 
of  the  beneliciaries  was  the  earlier.  But  estoppel  denies  tl)e 
equality.  It  asserts  (in  the  earlier  language  in  which  it  was 
couched) 

"  that  whenever  one  of  two  innocent  persons  must  suffer  by  the  acts  of  a 
third,  he  who  enables  such  third  person  to  occasion  the  loss  must  sus- 
tain it."  1 

It  asserts  that  where  the  owner  of  property 

"has  lent  himself  to  accredit  the  title  of  another  person  by  placing  in  his 
power  tliose  symbols  of  property  which  have  enabled  him  to  iiold  iiimself 
out  as  the  purcliaser"^ 

of  the  property,  he  is  estopped  from  setting  up  his  title  as 

against  persons  who  have  changed  their  position  upon  the  faith 

of  the  misrepresentation  of  ownership. 

In  other  words,  Cave  v.  Cave^  would  be  decided  one  way 
under  the  present  law  of  priorities,  and  another  way  under  the 
law  of  estoppel  by  ostensible  ownership.  For  the  former  law 
nothing  can  be  urged  but  its  unfortunate  origin  and  tortuous 
history.     The  latter  is  solidly  founded  upon  reason  and  justice. 

Suppose  that  in  Cave  v.  Cave  the  creator  of  the  trust  had 
vested  the  title  in  a  trustee  with  a  view  to  the  commission  of  a 
fraud  —  with  the  design  that  the  trustee  should  create  equitable 
mortgages  which  would  be  invalid  as  against  the  beneficiaries, 
it  would  then  be  very  clear  that  the  merits  would  not  be  equal,* 
and  that  all  the  mortgagees  ought  to  have  priority.  Are  the 
merits  equal  if  without  such  design  the  settler  fully  equips  his 

is  certainly  the  light  most  favorable  of  such  circumstances  as  render  the 

to  the  vendor  in  which  the  transac-  bill  of  lading  not  fairly  and  honestly 

tion  can  be  regarded),  the  rule  ap-  assignable  '  has  a  superior  equity  to 

plies  that    where  tlie   equities  are  that  of  the  vendor  asserting  a  recent 

equal    the   legal   title   will   prevail,  lien,  known  perhaps  only  to  himself 

But  in  such  a  case  it  would  be  difli-  and  the  vendee." 

cult  to  maintain  that  the  equities  i  See  ch.  XIV. 

are  equal.    The  vendor  has  voluu-  ^  Ante,  p.  292. 

tarily  placed  in  the   hands  of  the  3  And  very  many  other  cases, 

vendee  a  muniment  of  title,  clothing  ^Kettlewell  v,   Watson  (1884),  21 

him  with  the  apparent  ownership  of  Ch.  D.  685;  51  L.  J.  Ch.  '.'81 ;  26  Ch.  D. 

the  goods,  and  a  person  dealing  with  502;  53  L.  J.  Ch.  717.     The  decision 

him  in  the  usual  course  of  business  well  illustrates  the  absence  of  the 

who  takes  an  assignment  for  a  val-  principles  of  estoppel  from  current 

uable  consideration  'without  notice  methods  of  dealing  with  such  cases. 
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trustee  with  the  completest  means  for  commission  of  the  fraud? 
Does  he  owe  no  dut}'  of  exercising  "an  appropriate  measure  of 
prudence  to  avoid  causing  harm  to  others?"  An  answer  may 
be  helped  by  perusal  of  a  previous  chapter,^  and  by  considera- 
tion of  the  ensuing  paragraph. 

An  Involuntary  Trustee. —  It  is  a  remarkable  fact  that  if  a 
trustee  be  voluntarily  constituted,  a  fraudulent  disposition  by 
him  of  an  equitable  interest  in  the  property  will  not  affect  the 
beneficiary  (as  we  have  just  seen);  but  that  the  result  will  be 
different  if  the  trustee  has  become  such  by  means  of  a  fraud 
upon  the  settler. 

In  Hunter  v.  Walters^  a.  solicitor  obtained  by  fraud  from  a 
client  a  conveyance  of  certain  lands.  Afterwards  the  solicitor 
made  an  equitable  mortgage  of  the  lands,  and  this  mortgage 
was  upheld  as  against  the  true  owner.  Now,  as  we  have  seen, 
an  owner  may  vest  the  title  of  property  in  a  trustee  without 
fear  of  any  equitable  mortgage  which  the  trustee  may  create. 
But  the  case  in  hand  shows  that  if  the  owner  is  defrauded  out 
of  the  title  the  perpetrator  of  the  fraud  may  make  a  good  equi- 
table mortgage  as  against  the  owner.  A  trustee  appointed  vol- 
untarily cannot  create  a  valid  equitable  incumbrance  in  fraud 
of  the  beneficiary;  but  a  person  who  has  involuntarily  been 
constituted  a  trustee  (or  qiias i-trustee)  may  do  so. 

Tested  by  the  rules  of  estoppel  (which  treat  of  conduct)  the 
decisions,  if  diverse,  ought  to  be  reversed.  In  both  cases  the 
owner  has  put  it  in  the  power  of  another  to  borrow  money  upon 
the  faith  of  apparent  ownership.  In  both  cases  then  it  might 
be  said  that  as  between  the  two  innocent  persons  the  owner 
ought  to  suffer.  But  in  the  second  case  (where  the  owner  has 
involuntarily  parted  with  the  estate)  he  might  fairly  urge  that 
he  did  not  knowingly  do  so;  that  he  did  not  intend  to  enable 
a  fraud  to  be  committed.  In  the  first  case  the  owner  knew  per- 
fectly well  that  he  was  equip))ing  his  trustee  for  fraud. 

Estoppel  would,  however,  not  so  distinguish.  In  both  cases 
it  would  declare  the  true  owner  estopped  by  the  assistance  ren- 
dered to  the  trustee's  misrepresentation  of  ownership;  and  the 
fact  that  the  owner  had  himself  been  defrauded  would  not  en- 
able him  to  escape.^ 

1  ch.  V.  » See  chs.  VIII,  XXII,  XXIV. 

2(1S7'2)  L.  R  11  Eq.  315;  7  Ch.  App. 
75;  41  L.  J.  Ch.  175. 


CHAPTER  XXI. 

OSTENSIBLE  OWNERSHIP  AND  AGENCY  — GOODS  — POSSESSION. 

Cases  involving  estoppel  because  of  ostensible  ownership  of 
goods  may  be  divided  broadly  into: 

1.  Those  in  which  some  one  other  than  the  owner  is  in  pos- 
session of  the  goods  themselves. 

2.  Those  in  which  some  one  other  than  the  owner  is  in  pos- 
session of  documents  of  title  to  the  goods. 

The  present  chapter  will  be  devoted  to  the  former  of  these 
branches  of  the  subject,  leaving  the  latter  to  succeeding  pages. 

Land  and  Goods. —  In  the  three  preceding  chapters  we  have 
been  dealing  with  the  rules  at  present  in  vogue  with  reference 
to  priorities  in  cases  relating  to  land.  Two  of  these  rules,  bow- 
ever,  are  sometimes  applied  to  the  decision  of  cases  involving 
chattels,  namely,  those  relating  to  the  legal  estate  and  to  pri- 
ority in  point  of  time.  But  it  is  very  curious  to  notice  that  in 
cases  concerning  goods  the  principles  of  estoppel  are  much 
more  frequently  appealed  to  than  in  litigation  relating  to  land. 
Perhaps  one  might  have  so  anticipated,  for  the  rules  were 
evolved  in  real-estate  cases,  while  the  principles  of  estoppel  by 
misrepresentation  had  their  origin  very  largely  in  actions  re- 
lating to  personal  property. 

Having  already  said  all  that  is  necessary  with  reference  to 
the  rules,  and  having  shown  that  even  in  relation  to  land  they 
should  be  superseded  by  the  principles  of  the  law  of  estoppel, 
we  shall  in  the  present  chapter  deal  with  questions  of  osten- 
sible ownership  (by  possession)  of  goods  as  determined  by  those 
principles.  Indeed,  the  cases  that  we  shall  meet  themselves 
usually  so  proceed,  although  here  and  there  the  old  rules  are 
brought  into  requisition.^ 

Accrediting  the  Title. —  For  example,  we  are  quite  familiar, 
in  the  law  of  personal  property,  with  the  statement  that  the 
maxim  nemo  dat  quod  non  hahet 

"  will  certainly  not  apply  where  the  owner  of  goods  has  lent  himself  to 
accredit  the  title  of  another  person."^ 

iSee  notably  Reg.  v.  Sluopshire        ^Boyson  v.  Coles  (1817),  6  M.  &  G. 
(1873).  L.  R.  8  Q.  B.  420;  L.  R.  7  H.     14. 
L.  496;  43  L.  J.  Q.  B.  31. 


GOODS  —  POSSESSION.  297 

But  such  a  dictum,  although  transparently  reasonable  and  just, 
could  hardly  have  been  uttered  in  a  real-estate  case.  There 
the  courts  would  have  distinguished  between  legal  and  equi- 
table purchasers;  and  between  frauds,  actual,  constructive  and 
incomprehensible;'  about  all  which,  as  will  be  observed,  our 
dictum  says  nothing.  Taking  it,  nevertheless,  as  sound,  we 
have  now  to  inquire  as  to  the  circumstances  under  which  it 
may  be  said  that  possession  of  goods  will  accredit  the  title  to 
them. 

Mere  Possession. —  And  we  may  commence  with  the  broad 
assertion  that  mere  possession,  apart  from  special  circumstances, 
does  not  accredit  title,  or  in  other  words,  is  no  evidence  of  title  — 
usually  a  man  cannot  be  said  to  be  the  ostensible  owner  of 
goods  merely  because  he  has  them  in  possession.'^ 

"The  mere  possession  of  chattels,  bj'  whatever  means  acquirer!,  if  there 
be  no  otlier  evidence  of  property,  or  autliority  to  sell  from  the  true  owner, 
will  not  enable  the  possessor  to  give  a  good  title."  ^ 

If  it  did,  and  if  I  loaned  my  horse  to  a  friend,  I  might  be 
estopped  from  asserting  my  title  as  against  an  innocent  pur- 
chaser; for  I  would  have  accredited  the  title — I  would  have 
assisted  in  the  fraud  by  giving  to  my  friend  evidence  of  his 
ownership  of  the  horse.     But  that  is  not  the  law. 

"If  I  hand  my  watch  to  a  man  to  keep  for  me,  tliou^h  I  in  a  sense  en- 
able him  to  a])pear  to  be  the  owner,  yet  if  he  sells  or  pledges  it  1  do  not 
lose  my  property."  * 

It  is  for  this  reason  that  when  chattel  property  is  sold  and 

possession  delivered  upon  hire-and-sale  contract,  with  an  agree- 

1  Ante,  p.  259  ff.  exceptions,  an   innocent  purchaser 

2Newbold     v.    Wright     (1833),     4  from  one  in  possession  is  protected. 

Rawle  (Pa.),  212;  Saltus  v.  Everett  See    also    the    German   Code,    1896, 

(1838),  20  Wend.  (N.  Y.)  267;  Peerless,  g§  931-935. 

etc.  V.  Gates  (1895),  61  Minn.  124;  63  The  Indian  Contract  Act  of  1872, 

N.  W.  R.  260;  Baker  v.  Taylor  (1893).  section  108  (2),  provides  that,  if  one 

54  Minn.  71;  55  N.  W.  R  823;  Hed-  joint  owner  of  goods  "has  the  sole 
derly  v.  Backus  (1893),  53  Minn.  27;  possession  of  them  by  the  permission 

55  N.  W.  R.  116;  Sage  v.  Shepherd  of  the  co-owner."  a  purchaser  for 
(1896),  39  N.  Y.  Supp.  453;  4  App.  Div.  value  without  notice  acquires  a  good 
290;    52   N.  R   R.   1126;    Atlanta  v.  title. 

Hunt{1897),  lOOTenn.  89;  42S.  W.  R.  »  Per  Bronson,  C.  J.,  in  Covill  v. 

482.    Article  1599  of  the  French  Civil  Hill  (1847),  4  Donio  (N.  Y.),  327.  And 

Code  declares  that  "La  Vente  de  la  see  McNeil  v.  Tenth  Nat^  Bank  (1871), 

chose  d'  autrui  est  nulle;"  but  ar-  46  N.  Y.  330. 

tide    2279    provides   that  "En  fait  <  Per  Bramwell.  B.,  in  Gabarron  v. 

de  meubles,  possession  vaut  titre."  Kreeft  (1875),  L.  R  10  Ex.  2S1;  44  L. 

There  are   special  provisions  as  to  J.  Ex.  2-13. 
lost  or  stolen  goods,  but,  with  these 
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ment  that  the  title  is  not  to  pass  until  the  price  is  paid,  the 
vendor  is  not  estopped  from  setting  up  his  title  as  against  sub- 
purchasers.^ Owing  to  the  very  general  adoption  of  this  method 
of  sale,  however,  the  legislatures  have  in  some  jurisdictions  in- 
tervened and  altered  the  law  in  respect  to  possession  of  goods 
by  vendees  (and  also  by  vendors)  as  indicative  of  title.^ 

Possess)07i  Jmj)lylng  Ownership. —  The  cases  in  which  posses- 
sion may  be  taken  as  indicative  of  ownership  usually  turn  upon 
(1)  the  character  of  the  goods;  or  (2)  the  character  of  the  place 
to  which  they  are  sent;  or  (3)  the  customary  employment  of 
the  person  to  whom  they  were  intrusted.  Other  cases  arise, 
but  they  are  usually  those  in  which  circumstances  other  than 
that  of  possession  point  to  ownership. 

I.  Character  of  the  Goods. —  The  reasonableness  of  the  fol- 
lowing is  clear: 

"Goods  which  from  their  nature  are  intended  to  be  fixed  to  and  become 
part  of  realty  are  given  into  possession  of  a  bargainee  under  a  contract  of 
conditional  sale:  and  if  these  goods  are  attached  to  the  realty,  the  vendor 
may  be  estopped  from  setting  up  his  title  as  against  an  innocent  purchaser 
for  value."  3 

And  the  distinction  between  allowing  furniture  to  remain  in 
the  house  of  a  jeweler  and  permitting  him  to  expose  your  dia- 
monds among  his  own  in  his  shop  can  readily  be  appreciated. 
In  Meggy  v.  Imperial*  where  a  trustee  in  bankruptcy  had  al- 
lowed furniture  to  remain  in  the  hands  of  the  bankrupt,  who 
had  mortgaged  it,  Bramwell,  L.  J.,  said: 

"  If  a  wine  merchant  be  left  in  possession  of  wine,  the  fair  inference  is 
that  it  is  his  own,  and  a  person  may  be  justified  in  advancing  money  upon 
the  security  of  it:  here  the  goods  being  household  furniture,  no  infer- 
ence would  be  drawn  that  the  insolvent  had  them  in  his  possession  for  the 
purpose  of  selling  them."' 

II.  Character  of  the  Place. —  The  character  of  the  goods  is 
usually  important,  however,  only  in  connection  with  the  char- 
acter of  the  place  to  which  they  are  sent.     For  example,  in  the 

1  Mason  v.  Bickle  (1878),  2  Ont.  App.  2  See  ch.  XXIII. 

291;  Austin  v.  Dye  (1871),  46  N.  Y.  3  McDonald  v.  Weeks  (1860),  8  Gr. 

500;  Zutchman  v.  Roberts  (1871\  109  297.     But  see  Vulcan  v.  Rapid  City 

Mass.  53;  Miller  v.  Parker  (189:J),  155  (1894),  9  Man.   577.     Distinguish  Ste- 

Pa.  St.  208;  26  Atl.  R.  30:J;  Rodgers  vens  v.  Barfoot  (1885),  9  Ont.  G9l';  V.\ 

V.  Bachman  (1895),  109  Cal.  352;  43  Ont.  App.  36G;  Poison  v.Degeer(l886), 

Pac.  R.  448;  Ensley  v.  Lewis  (1809),  12  Ont.  275. 

25  S.  R.  729  (Ala.);  Cottrell  v.  Carter  <  (1878)  3  Q.  B.  D.  717.     And  see  47 

(1899),  53  N.  E.  R.  375  (Mass.).     See  a  L  J.   Q.    B.    119.     See   Giannone   v. 

distinction  in  Comer  v.  Cunningham  Fleetwood  (1893),  93  Ga.  491;  21  S.  E. 

(1897),  79  N.  Y.  391.  R.  76. 
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case  just  referred  to,  it  was  not  merely  because  the  goods  were 
classed  as  furniture  that  the  true  owner  escaped;  for  if  they 
had  been  sent  to  the  shop  of  a  furniture  dealer  the  result  would 
certainly  have  been  ditferent  from  what  it  was.  The  true  rule 
(for  all  sorts  of  goods)  is  that  laid  down  by  Lord  Ellenborough 
as  early  as  1812: 

"If  the  principal  ^  sends  his  commoflity  to  a  place  where  it  is  the  ordi- 
nary business  of  the  person  to  whom  it  is  consigned  to  sell,  it  must  bj  in- 
tended that  tlie  commodity  was  sent  thither  for  the  purpose  of  sale.  .  .  . 
When  the  commodity  is  sent  in  sucii  a  way  and  to  such  a  place  as  to  ex- 
hibit an  apparent  purpose  of  sale,  the  principal  will  be  bound  and  the  pur- 
chaser safe."- 

The  same  rule  is  manifestly  applicable  not  merely  to  a  case 
in  which  goods  are  intrusted  to  the  proprietor  of  a  business, 
but  also  where  some  person  (in  truth  an  agent  merely)  is  pro- 
vided with  a  shop  and  a  stock,  and  so  becomes  in  appearance 
a  trader  and  the  proprietor  of  the  business.' 

And  not  only  by  permitting  a  trader  to  present  the  appear- 
ance of  ownership  of  property  will  the  true  owner  be  estopped 
as  against  purchasers,  but  he  may  also  be  estopped  as  against 
creditors  of  the  trader  who,  upon  the  faith  of  such  appearance, 
have  given  him  credit.* 

III.  Usual  Employment  of  the  Person. —  There  are  many 
cases  in  which  possession  of  goods  will  be  evidence  or  appear- 
ance of  their  ownership,  because  of  the  nature  of  the  usual  em- 
ployment of  the  person  intrusted  with  them.  Factors  are  not 
within  the  scope  of  the  present  chapter.  Their  possession  does 
not  indicate  ownership,  but  agency  merely.  Their  case  there- 
fore falls  under  the  heading  of  ostensible  agency,  and  will  be 
dealt  with  in  another  chapter.^ 

1  It  would  be  better  to  say  "If  the  3 Smith  v.  Grouette  (189,")).  2  Man. 
owner."  314.     And  see  Ramazotti  v.  Bowring 

2  Pickering  v.  Busk  (1812),  15  East,  (1860),  7  C.  B.  N.  S.  851;  29  L.  J.  C. 
4a.  And  see  Lausatt  v.  Lippincott  P.  30;  Ex  parte  Dixon  (1876).  4  Ch.  D. 
(1821),  6  Serg.  &  R.  (Pa.)  892;  Towle  133;  46  L.  J.  Bk.  20.  I\Ierely  finding 
V.  Leavitt  1851),  23  N.  H.  358:  Taylor  a  person  in  charge  of  a  shop  does  not 
V.  Pope  (1868),  45  Cold.  (Tenn.)  416;  warrant  the  conclusion  that  he  has 
Quinn  v.  Davis  (1875),  78  Pa.  St.  15;  authority  to  purchase  goods.  Vine- 
Spooner  v.  Cummings  (1890).  151  berg  t.  Anderson  n890),  G  Man.  H35. 
Mass.  313;  23  N.  E.  R.  839;  Lewen-  ^Troughton  v.  Gitley  (1766),  Amb. 
berg  V.  Hayes  (1897),  91  Me.  499;  39  630.  See  the  subject  discussed  a»^', 
Atl.  R  469:  Atlanta  v.  Hunt  (1897),  ch.  XL 

100  Tenn.  89;  42  S.  W.  R  483;  Heath  6 Scientifically  it  should  be  dealt 

V.  Stoddard  (1898),  91  Me.  499:  40  Atl.  with  in  chapter  XXVI,  which  treats 

R.   547;    Van   Duzen  v.   lungleblut  of  ostensible  agency.     Tiie  Factors 

(1899),  77  N.  W.  R.  970  (Minn.).  Acts,  however,  do  not  accurately  dis- 
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Traders. —  Bankruptcy  acts  sometimes  contain  provisions 
known  as  reputed-ownersiiip  clauses.  They  constitute  a  sort 
of  statutory  estoppel  peculiar  to  persons  in  trade  or  business, 
and  varying  in  its  principles  from  those  beaten  out  by  the 
courts.     The  Enn:lish  act  has  the  foUowinf^:^ 

"All  poods  being  at  the  commencement  of  the  bankruptcy  in  the  pos- 
session, order  or  disposition  of  the  bankrupt  in  his  trade  or  business  by 
the  consent  and  permission  of  the  true  owner,  under  such  circumstances 
that  he  is  the  reputed  owner  thereof," 

shall  form  part  of  the  estate.     Observe  the  points  of  agreement 
and  ditference  between  this  provision  and  the  law  of  estoppel: 

1.  They  agree  in  requiring  the  consent  and  permission  of  the 
owner  —  goods  stolen  or  borrowed,  or  otherwise  wrongfully 
placed  as  part  of  the  trader's  stock,  will  not  affect  the  owner. 

2.  They  agree  in  requiring  an  appearance  of  ownership;  that 
is,  the  existence  of  such  a  state  of  affairs  as  might  mislead  cred- 
itors. 

"The  policy  of  the  Bankrupt  Act  .  .  .  never  was  so  unjust  as  to 
take  his  property,  unless  it  was  left  by  him  in  such  circumstances  as  that 
credit  might  have  been  obtained  upon  it."  2 

And  so  where  it  is  customary  to  leave  goods  in  the  possession 
of  persons  in  a  certain  line  of  business,  possession  does  not  in- 
dicate ownership;  no  one  would  be  deceived,  and  the  statute 
does  not  apply .^ 

3.  Estoppel  requires  that  the  estoppel-asserter  should  have 
been  actually  misled  by  the  appearance  of  ownership;  but  for 
the  operation  of  the  statute  that  condition  is  altogether  unnec- 
essary. For  example,  the  statute  applies  although  the  goods 
may  have  come  into  the  possession  of  the  trader  the  day  before 
his  bankruptcy  and  after  every  debt  has  been  incurred;  and  it 
is  not  only  unnecessary  that  every  ranking  creditor  should  have 
given  credit  upon  the  faith  of  the  appearance  of  ownership,  but 
it  is  quite  unimportant  whether  any  one  creditor  did  so. 

4.  Under  the  law  of  estoppel,  if  the  owner  of  goods  were  at 

tinguish  between  ostensible  owner-  Bank  v.  Whitney  (1886),  11  App.  Cas. 

ship  and  ostensible  agency,  and  they  4;J6:  5G  L.  J.  Ch.  47. 

contain,  moreover,  provisions  appli-  •'Re  Goetz,  Jonas  &  Co.  (1898),  1  Q. 

cable  to  persons  other  than  factors.  B.  787;  67  L.  J.  Q.  B.  577;  Ex  parte 

For  these  reasons  the  points  to  be  Watkins  (1873),  L.  R.  8  Ch,  520:  43 

noticed  in  connection  with  the  acts  L.  J.  Bk.  50.     Compare  the  statute 

are    grouped    together    in    chapter  which  declares  for  estoppel  where 

XXIII.  a  vendor  remains  in   possession  of 

146  ,&  47  Vic.  (Imp.),  ch.  .52,  §  111.  goods   "under  those  circumstances 

See  ante,  ch.  XL  wiiich    create  a  representation    of 

2 Per  Lord  Blackburn  in  Colonial  ownership"  (ch,  XXIII). 
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any  time  estopped  by  the  appearance  of  ownership  (in  another 
person)  acted  upon,  he  would  necessarily  remain  in  that  posi- 
tion. The  statute,  however,  permits  the  owner  to  retake  his 
goods  at  any  time  prior  to  the  date  of  the  receiving  order,  even 
after  the  commission  of  an  act  of  bankruptcy  and  after  credit- 
ors have  been  misled.^ 

It  may  be  said  that  the  statute  is  a  rough  approach  to  that 
justice  which  is  meted  out  by  the  law  of  estoppel.  It  is  dilfi- 
cult  to  offer  any  reason  for  handing  over  to  creditors  goods  in 
which  their  debtor  had  not  a  shadinv  of  an  interest,  which  in 
no  way  affected  their  dealings  with  him,  and  whicli,  as  most  fre- 
quently happens,  they  had  never  heard  of.  And  it  is  just  as 
hard  in  cases  in  which  the  debtor  notoriously  obtained  all  the 
credit  he  had  upon  the  faith  of  his  ostensible  ownership  of  the 
ffoods  to  sujTi^est  that  the  true  owner  shall  be  allowed  to  sub- 
tract  them  the  day  before  the  receiving  order.  The  best  per- 
haps that  can  be  urged  is  that  for  bankruptcy  proceedings  some 
arbitrary  rules  must  be  set,  and  that  these  are  as  good  as  others. 
It  would  be  a  rare  case  in  which  all  the  creditors  would  be 
found  to  be  in  the  same  position  with  reference  to  goods  in  pos- 
session of  the  bankrupt —  that  all,  or  that  none  of  them,  would 
prove  their  right  to  an  estoppel.  Some  general  standard  apart 
altoirether  from  considerations  of  individual  situation  therefore 
is  formulated.'- 

Vendors  and  Vendees. —  A  purchaser  may  be  estopped  from 
asserting  his  title  as  against  a  subsequent  purchaser  from  the 
same  vendor  if  he  permit  the  vendor  to  remain  in  possession  of 
the  goods.  And  similarly,  a  vendor  having  made  a  contract  to 
sell  goods  ma}',  by  delivery  of  ])ossession  to  the  purchaser,  be 
estopped  from  asserting  his  title  or  lien  as  against  a  subsequent 
purchaser.  Such  cases  should  properly  be  treated  of  in  the 
present  chapter,  but  for  convenience  they  are  relegated  to  an- 
other.^ 

4.  Possession  Accompanied  hy  Other  Circumstances. — 

"Jlere  possession  alone  does  not  invest  the  apjpnt  with  power  to  give  the 
purchaser,  however  innocent,  the  right  of  property  against  tlie  owner. 
Nor  is  it  eiunigli  so  to  do  that  the  owner  put  the  agent  into  tlie  possession. 
Sonietliing  more  must  be  coupled  with  sucli  possession  to  enable  the  agent 
to  elTect  a  valid  sale  to  the  purchaser  against  the  will  or  instructions  of 

1  Young  V.  Hope  (1848),  2  Ex.  lOl;        ^See  ante,  oh.  XI,  p.  143. 
Graham   v.  Furber  (ISM).   14  C.  R        3Ch.  XXIIL 
410;  23  L.  J.  C.  P.  51;  Ex  parte  Mon- 
tague (1876),  1  Ch.  D.  554. 
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the  owner.  That  something?  more  exists  in  the  cases  where  the  owner  has 
invested  his  agent  in  possession  with  n?i  apparent  jwirer  to  sell,  or  unth 
the  title  to  tlie property,  or  with  the  customary  indicia  of  title,  which  purport 
that  the  title  or  riglit  of  property  is  in  the  party  liaving  the  possession. 
Tlie  obvious  justice  is  that  if  the  owner  has  put  the  agent  in  possession 
and  he  has  by  acts  of  any  kind  held  out  tlie  agent  as  having  autliority  to 
sell,  or  has  given  the  agent  the  means  of  holding  himself  out  as  the  owner, 
in  such  cases  the  purchaser  who  has  been  thereby  misled  and  been  induced 
by  reason  of  such  apparent  authority  or  indicia  of  title  to  part  with  his 
money  or  the  property,  without  notice  of  the  real  fact  that  the  agent  has  no 
autliority  to  sell,  or  that  the  seller  in  possession  is  not  the  real  owner,  upon 
plain  principles  of  natural  justice  is  entitled  to  hold  the  property  against 
the  owner."! 

Ohtained  hy  Fraud. —  The  most  important  line  of  cases  which 
may  be  noted  under  this  heading  are  those  in  which  the  owner 
of  goods  has  been  prevailed  upon  to  hand  them  over  upon  some 
misrepresentation,  and  the  swindler  has  disposed  of  them  to  an 
innocent  purchaser.     "Who  is  to  lose? 

Some  of  the  authorities  turn  upon  the  distinction  between 
cases  in  which  there  is  a  contract  for  the  sale  of  goods  (al- 
though induced  by  fraud),  and  those  in  which  there  was  no 
contract  at  all,  although  sometimes  the  appearance  of  one. 
Fop  example,  where  a  broker  got  possession  of  goods  from  the 
owner  by  pretending  to  have  sold  them  on  account  of  the 
owner  to  S.,  w^hicti  was  not  the  fact,  it  was  said  that  there  was 
no  contract  at  all.-  So  also  w^here  one  Blenkarn  bought  goods, 
knowing  that  the  vendors  thought  that  they  were  selling  to  a 
reputable  firm  known  as  Blenkiron  &  Co.,  it  was  held  that 
there  w^as  no  contract.'  Following  this  distinction  it  is  said 
that  where  there  is  a  contract,  the  title  of  the  goods  passes; 
that  it  therefore  passes  also  to  the  sub-purchaser;  and  that  this 
latter,  having  the  legal  title,  and  as  good  an  equity  as  the 
original  vendor,  is  entitled  to  maintain  his  purchase.  In  the 
absence  of  a  real  contract,  on  the  other  hand,  it  is  said  that 
the  title  is  still  in  the  original  vendor,  and  that  there  are  no 
equities  superior  to  his.  It  is  therefore  held  that  in  order  to 
defeat  the  true  owner, 

"he  must  have  parted  with  possession  of  his  property  with  intent  to  pass 
the  title  to  the  wrong-doer,  thus  giving  him  the  apparent  right  of  disposal."  * 

1  Taylor  v.  Pope   (1868),   45  Cold.  scundyv.  Lindsay  (1876),  1   Q.  B. 

(Tenn.)  416.     Approved  in  Atlanta  v.  D.  348;  2  Q.  B.  D.  96;  3  App.  Cas.  459; 

Hunt  (1897),  100  Tenn.  89;  42  S.  W.  45  L.  J.  Q.  B.  381;  46  L.  J.  Q.  B.  233; 

E.  483.  47  L.  J.  Q.  B.  481.     See  Bush  v.  Fry 

2Hollins  V.  Fowler  (1872),  L.  R.  7  (1888),  15  Ont  122. 

Q.  B.  616;  41  L.  J.  Q.  B.  277;  L.  R.  7  «  Barnard  v.  Campbell    (1874),  58 

H.  L.  757;  44  L.  J.  Q.  B.  169;  Soltau  N.    Y.   76.     See  S.  C,  55   N.  Y.  456; 

V.  Gerdau  (18'J0j,  119   N.  Y.  380;  48  Neal  v.  Williams  (1841).  18  Me.  391; 

Hun,  537.  Coombs  v.  Chandler  (1877),  33  Ohio, 
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"Whore  a  vendee  obtains  possession  of  a  chattel  with  the  intention  by 
the  V(-ndor  to  transfer  both  tlie  property  and  possession,  althou^^h  the  ven- 
dee lias  committed  a  false  and  fraudulent  misrepresentation  in  order  to 
elfect  the  contract  or  obtain  the  possession,  the  pro[)erty  vests  in  the  ven- 
dee until  the  vendor  has  done  something  to  disatbrm  the  transaction."  ^ 

Some  of  tlie  legislation  is  in  line  with  tbis  view: 
•'When  the  seller  of  goods  has  a  voidable 2  title  thereto,  but  his  title 
has  not  been  avoided  at  the   time  of  the  sale;  the  buyer  acquires  a  goid 
title  to  the  goods,  provided  he  buys  them  in  good  faith  and  without  notice 
of  the  seller's  defect  of  title." ^ 

But  there  is  another  and  a  very  important  view,  according 
to  which  the  distinction  between  contract  and  no  contract  l)e- 
comes,  under  certain  circumstances,  unimportant.  For  if  the 
result  of  the  transaction  (whatever  it  may  be)  is  that  the  swin- 
dler appears  to  have  the  title,  then  the  question  of  estoppel  by 
ostensible  ownership  arises.  Here  we  must  distinguish  between 
cases  in  which  the  swindler  obtains  possession  merely,  and  those 
in  which  the  true  owner  hands  over  to  him  some  evidence  of  the 
title.  In  the  latter  case  there  is  no  reason  to  doubt  that  a  sub- 
purchaser would  be  protected  by  estoppel  of  the  true  owner, 

"  It  appears  to  me  that  quite  apart  from  any  contract  which  might  be  af- 
firmed or  disalHrmed  afterwards,the  question  hereis  whether  the  true  owner 
of  the  goods  has  so  invested  the  person  dealing  with  them  with  the  imlicia 
of  property  as  tiiat  when  an  innocent  person  enters  into  a  negotiation 
with  the  person  to  whom  these  things  have  been  intrusted  with  tlie  indicia 
of  property,  the  true  owner  cannot  afterwards  complain  that  there  was  no 
authority  to  make  such  a  bargain.  Where  that  is  the  case  it  is  no  longer 
a  qnestioii  of  a(firniing  or  dim{yirming  any  contract  between  the  owner  of 
the  gooils,  hut  a  question  iv}iether  tlie  owner  of  the  goods  has  by  his  conduct 
allowed  the  ])erson.  who  has  either  cheated  him  or  to  whom  he  has  intrusted 
the  goods,  to  hold  himself  out  as  the  otvner,  so  as  to  give  a  good  title  to  a 
bona  fide  purchaser  for  value."* 

But  if  the  swindler  obtained  possession  merely,  and  under 
such  circumstances  that  it  could  not  be  said  tiiat  there  being  a 
contract  he  acquired  the  legal  title,  the  result  is  usually  ditfer- 
ent.  The  case  then  may  be  said  to  become  one  in  which  the 
innocent  sub-purchaser  relied  upon  mere  possession  as  evidenc- 
ing title,  and  that  he  has  himself  to  blame;  for  (apart  from 
market  overt)  the  possession,  even  of  a  merchant,  is  not  a  suffi- 

178;  Holland  v.  Swain  (1879),  94  111.  3  See   56  &  57  Vic.  (Imp.),  ch.  71, 

154;    Tiedeman  on  Sales,  S  3-7,  and  sec.  23. 

the  many  cases  there  cited.  *  Henderson  v.  Williams  (ISOfi),  1 

iKingsford  v.  Merry  (I80G),  11  Ex.  Q.  B.  525;  64  L.  J.  Q.  B.  310;  Vickers 

677;  25  L.  J.  Ex.  166."   Approved  in  v.  Hertz  (1871),  L.  R.  2  S.  &  D.  113; 

Pease  v.  Gloahec  (1866).  L.  It.  1  P.  C.  Quirk  v.  Thomas  (1858),  6  Mich.  120; 

229;  35  L.  J.  P.  C.  66.    And  see  ante,  Prentice  v.  Page  (1895),  164  Mass.  276; 

ch.  VIII.  41  N.  E.  R.  279. 

2As  to  the  meaning  of  the  word 
"  voidable,"  see  ch.  XXV. 
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cient  foundation  for  title.  A  corollary  from  this  is  that  if  the 
swindler,  after  thus  acquiring  possession,  should  himself  ware- 
house or  ship  the  goods  and  so  procure  a  document  of  title  to 
them,  the  sub-purchaser's  position  would  not  be  improved.^  It 
will  be  observed  that  it  was  not  with  the  assistance  of  the  true 
owner,  in  this  case,  that  the  swindler  became  possessed  of  the 
document  of  title.  It  has  been  held,  however,  that  if  the  goods 
had  been  warehoused  by  the  original  owner,  and  he  assented 
to  the  transfer  of  them  in  the  books  of  the  warehouseman,  he 
would  be  estopped,  even  although  there  was  no  other  evidence 
of  title.2 

It  must  not  be  thought,  ho\vever,  that  this  line  of  decision 
at  all  interferes  with  the  validity  of  the  distinction  between 
cases  of  contract  and  no  contract.  It  merely  reminds  one  that 
even  in  cases  in  which  there  is  no  contract  the  true  owner  may 
by  his  conduct  be  estopped  from  setting  up  his  title. 

Other  Cases. —  There  are  many  other  cases  exemplifying  the 
principle  under  consideration.  For  example,  if  a  safe  manu- 
facturer, besides  handing  over  possession  of  a  safe  under  a  hire- 
and-sale  contract,  should  paint  the  purchaser's  name  upon  it,  he 
would  be  estopped.*  A  distinction  is  made,  however,  where  a 
sub-purchaser  has  no  reason  for  thinking  that  it  was  the  man- 
ufacturer who  had  painted  on  the  name;  because,  in  such  cases, 
even  if  there  had  been  a  misrepresentation  by  the  manufact- 
urer, the  sub-purchaser  was  not  aware  of  it  —  for  all  he  knew 
his  own  vendor  might  have  painted  on  the  name,  and  he  there- 
fore did  not  act  upon  the  representation  as  being  that  of  the 
manufacturer.* 

So  also  possession  coupled  with  a  receipt  for  the  purchase 
price  would  accredit  the  title  and  estop  the  true  owner,  even 
although  the  money  had  not  in  fact  been  paid,  nor  had  the  title 
passed.  "Settled  by  note"  would  be  suliicient  for  such  pur- 
pose.* 

iSoltau  V.  Gerdau  (1890),  119  N.  Y.  St.  318;  33  Atl.  R  1039.     As  to  hire- 

880;  48  Hun,  537.  and-sale  contracts  see  supra. 

2  Henderson  v,  Williams  (1895),  1  <  Walker  v.  Hyman  (1877),  1  Ont. 
Q.  B.  535;  64  L.  J.  Q.  B.  309.  App.  345.     And  see  eh.  XL 

3  O'Connor  v.  Clark  (1895),  170  Pa.  &  Quebec  Bank  v.  Taggart  (1896),  27 

Ont.  169. 
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OSTENSIBLE  OWNERSHIP  AND  AGENCY  — GOODS— DOCUMENTS 

OF  TITLE. 

It  is  somewhat  surprising  that  nowhere  is  there  to  be  found 
any  adequate  explanation  of  the  nature  and  purpose  of  docu- 
ments of  title  and  their  true  relation  to  the  transactions  which 
they  represent.  There  are  no  doubt  text-books  which  treat 
with  more  or  less  C(>mpleteness  of  title-deeds  to  leal  estate;  and 
several  that  are  devoted  to  bills  of  lading-,  dock  warrants,  trans- 
fers of  shares,  etc. ;  but  no  synthesis  has  been  attempted,  and 
no  general  princij)les  have  been  established  which  would  be  of 
assistance  in  dealing  with  the  questions  which  we  are  now  to 
encounter. 

Classes  of  Documents. —  Observe  first  that  there  are  three 
classes  of  documents  of  title:  (1)  those  which  certify  as  to  the 
condition  of  title;  (2)  those  which  pass  propci'ty  or  title;  and 
(3)  those  which  merely  evidence  the  fact  that  property  has  al- 
ready passed.  Certilicates  of  ownership  of  ships  and  shares 
are  examples  of  the  first  class;  conveyances  of  land  and  trans- 
fers of  shares  are  instances  of  the  second  (although  they  may 
also  be  said  to  evidence  the  transactions);  while  indorsements 
of  bills  of  lading,  dock  warrants,  etc.,  are  examples  of  the  third. 

Edojjpel  by  Tranisfers. —  Omitting  for  the  moment  the  first 
of  these  categories,  let  it  be  noted  tliat  documents  of  the  second 
and  third  classes  have  this  in  common  :  that  whether  they  o]ier- 
ate  as,  or  are  merely  evidence  of,  a  transfer  of  property,  they 
aut'uoi'itatively  indicate  tosubse(pient  j>urchasers  that  the  grant- 
ors have  jnirted  with  their  interest  in  the  tiling  conveyed.  In 
other  words,  if  a  grantee  should  represent  to  an  innocent  sub- 
purchaser that  he  (the  grantee)  was  the  absolute  owner  of  cer- 
tain property,  and  should,  as  evidence  of  such  representation, 
produce  a  conveyance  or  record  of  a  conveyance  from  A.  to 
himself;  and  if  the  sub-purchaser  should,  u|)on  the  faith  of  the 
representation  so  accredited,  change  his  position  prejudieiallv, 
then  A.  ought  to  be  estopped  from  setting  up  any  claim  iiicon- 
20 
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sistent  with  the  conveyance  or  record.  It  is  a  clear  case  of 
estoppel  by  assisted  misrepresentation.  Recognize  that  bills 
of  latiing,  warehouse  receipts,  delivery  orders,  dock  warrants, 
transfers  of  shares,  etc.,  are  documents  of  title  in  the  sense 
above  indicated,  and  that  estoppel  applies  to  them  as  just  pointed 
out,  and  mountains  of  difficulty  will  disappear. 

Such  law  (although  not  its  method  of  statement)  is  quite 
familiar  in  its  relation  to  real  estate.  It  is  there  termed  "es- 
toppel b\'  deed,"  which  is  said  to  bind  "  parties  and  privies." 
It  has  already  been  treated  of  at  some  length,^  and  it  is  recurred 
to  here  merely  for  the  purpose  of  contrasting  it  with  the  more 
comprehensive  ground  of  estoppel  above  suggested,  which,  it 
will  be  observed,  applies  whether  the  subject-matter  of  the 
transaction  is  real  or  personal  estate,  whether  the  document  of 
title  is  or  is  not  a  deed,  and  whether  the  sub-purchaser  does 
or  does  not  acquire  a  "  legal"  or  any  estate.^ 

And  probably  apart  from  profound  learning  upon  the  sub- 
ject, this  estoppel  view  of  the  matter  would  evoke  little  oppo- 
sition. But  the  accumulation  of  precedents  involving  other 
principles,  the  diversitv  and  antagonism  of  those  precedents 
and  principles  when  applied  to  different  sorts  of  documents  of 
title,  and  the  existence  of  statutes  which  proceed  upon  no  prin- 
ciple at  all,  render  the  establishment  of  our  suggested  method 
of  treatment  impossible,  or  nearly  so, —  at  all  events  for  the 
present. 

"We  have  already  seen  that  in  the  law  of  real  property  the 
guiding  principles  are  (1)  a  factitious  reverence  paid  to  the 
"  legal "  estate  with  reasoning  very  "  technical  and  not  satis- 
factory ; "  ^  (2)  mechanical  rules  as  to  the  possession  of  the  title- 
deeds;^  and  (3)  astonishing  juggleries  with  the  word  "  fraud."  ^ 
We  are  now  to  see  that  the  law  as  to  bills  of  lading  hovers 
between  a  view  of  symbolism,  and  a  notion  of  negotiability  with 
accompanj'ing  antagonism  to  the  general  law;  that  in  the  realm 
of  dock  warrants,  etc.,  we  have  confusion  plus  distracting  stat- 
utes, while  to  share  transfers  alone  has  the  doctrine  of  estoppel 
been  at  all  adequately  applied —  helped  therein  by  the  absence, 
from  so  modern  a  subject,  of  ancient  formulas  and  perplexing 

iCh.  XV.  SAnte,  ch.  XVIIL 

2  As  to  "legal"  and  "equitable"        *  Ante,  ch.  XIX. 
estates,  see  ch.  XVIIL  ^Ante,  p.  259. 
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acts  of  parliament.  It  should  be  added  that  the  Araerican  cases 
are,  for  the  most  jiart,  less  open  to  the  criticisms  of  this  para- 
graph thaa  the  En;;lish. 

Division  of  the  Subject. 

Before  entering  upon  exposition  it  is  very  necessary  that  we 
should  understand  exactly  what  kinds  of  documents  of  title  we 
are  to  deal  with,  and  to  justify  their  inclusion  in  one  chaj)ter  — 
for  some  of  them  are  not  usually  thought  to  be  very  closely  as- 
sociated.    Let  us  notice  four  classes: 

1.  Documents  usually  referred  to  as  conveyances,  whether 
of  lands  or  goods. 

2.  Bills  of  lading. 

3.  Dock  warrants,  warehouse-keeper's  certificates,  warrants 
or  orders  for  the  delivery  of  goods  and  other  such  documents. 
These  will  be  grouped  under  the  phrase  "dock  warrants, etc."  ^ 

4.  Certificates  and  transfers  of  shares. 

1.  Conveyances. —  "While  it  may  very  well  be  said  that  a  writ- 
ten document  is  necessary  to  the  transfer  of  land,  yet  in  its 
original  purpose  a  deed  was  rather  intended  to  be  evidence  of 
the  transfer  than  the  transfer  itself,  and  its  evidential  char- 
acter is  still  maintained  by  its  form.^  With  regard  to  such 
title-deeds  we  may  safely  say  that  they  are  regarded  as  evi- 
dence of  the  ownership  of  the  person  in  whom  they  show  title, 
and  are  intended  to  be  representations  of  that  fact  to  all  per- 
sons dealing  with  the  grantee.  The  reason  therefore  for  the 
estoppel  for  the  grantors,  as  against  persons  who  purchase 
upon  the  faith  of  such  deeds,  is  very  apparent.  Let  us  observe 
whether  the  same  thing  cannot  be  said  of  the  other  documents 
to  which  we  have  referred. 

2.  Bills  of  Lading.—  Kh\\\  of  lading  is  a  receipt  given  by 
a  common  carrier  for  the  goods  shipped ;  it  shortly  describes 

I  For  tlie  purposes  of  the  Factors  or  purporting  to  authorize,  either  by 

Act.  tlie  phrase  "document  of  title  "  indorsement  or  by  delivery,  the  pos- 

includes  "any  bill  of  lading,  dock  sessor  of  the  document  to  transfer 

warrant,  warehouse-keeper's  certifi-  or  receive  the  goods  thereby  repre- 

cate  and  warrant  or  order  for  the  sented."    52  &  53  Vic  (Imp.),  eh.  45, 

delivery  of  goods,  and  any  other  doc-  gl  (4).     And  see  Rev.  St  Ont,  ch. 

uments  used  in  the  ordinary  course  150,  §  1  (3). 

of  business  as  proof  of  the  possession  -  *'  This  indenture  witnesseth." 
or  control  of  goods,  or  autliorizlug 
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the  goods;  indicates  the  place  of  sliipment  and  delivery;  and 
usually  it  contains  a  number  of  conditions  regulating  the  obli- 
gations of  the  parties,  amongst  the  rest  that  certain  freight  is 
to  be  paid.  The  most  notable  part  of  it,  for  onr  present  pur- 
pose, is  some  such  phrase  as  "deliverable  to  A.  B,  or  order."  ^ 
A  bill  of  lading  is  sometimes  said  to  be  a  contract,  and  legis- 
lation so  treats  it,^  while  Baron  Bramwell  declares  that  the 
statute  is  inaccurate: 

"To  my  mind  there  is  no  contract  in  it.  It  is  a  receipt  for  the  goods 
stating  the  terms  on  vviiich  they  were  delivered  to  and  received  by  the 
ship,  and  therefore  excellent  evidence  of  those  terms,  bat  it  is  not  a  con- 
tract; that  has  been  made  before  tlie  bill  of  lading  was  given."' 

Whether  a  receipt  only,  or  a  contract,  it  is  at  all  events  a 
document  that  is  not  intended  to  be  operative  merely  between 
the  original  parties  to  it.  It  is  intended  to  be  a  representation 
to  the  commercial  world  that  the  goods  mentioned  in  it  have 
been  shipped  on  account  of  the  person  to  whom  they  are  made 
deliverable,^  And  when  the  person  to  whom  it  is  issued  in- 
dorses it  and  hands  it  over  to  another  person,  such  action  is  re- 
garded as  a  declaration  or  representation  that  the  transferee 
is  entitled  to  the  goods,  and  that  the  transferror  has  thence- 
forward no  interest  in  them.  In  other  words,  a  bill  of  lading 
is  a  document  of  title,*^  and  its  indorsement  ought  to  estop  a 

1  Without  some  such  words  a  bill  C.  P.  G06;  The  Schooner  Freeman  v. 
of  lading  is  not  ambulatory,  and  no  Buckingham  (1855),  18  How.  (U.  S.) 
person  ought  to  take  it  to  be  a  rep-  183;  Pollard  v.  Vinter  (1881).  105 
resentation  intended  to  be  passed  on  U.  S.  7;  Bank  of  Batavia  v.  New 
toothers.  Henderson  v.  Comptoir  York  (1887),  106  N.  Y.  195.  Arkansas, 
(1873),  L.  R.  5  P.  C.  260;  42  L.  J.  P.  C.  California,  Dakota.  Kentucky,  Mary- 
60.  See  as  to  bills  of  exciiange  and  land, Minnesota, Missouri, New  York, 
promissory  notes,  4f)  &  46  Vic.  (Imp.),  Pennsylvania  and  Wisconsin  have 
ch.  61,  g  8;  5d  Vic.  (Can.),  ch.  33,  §  8.  statutes  declaring  that  bills  of  lad- 

2  18  &  19  Vic,  ch.  Ill,  §  1.  ing  are  negotiable.     Porter  on  Bills 

3  Sewell  V.  Burdick  (1884),  10  App.  of  Lading.  §§443-451.  There  is  some 
Gas.  105;  53  L.  J.  Q.  B.  399.  But  see  judicial  opinion  contrary  to  the  text, 
per  Lord  Esher  in  Leduc  v.  Ward  See  Erb  v.  Great  Western  Ry.  Co. 
(1888),  20  Q.  B.  D.  480;  57  L.  J.  Q.  B.  (1882),  3  Ont.  App.  456.  459,  468,  483; 
379.  5S.  C.  Can.   193;  Gunn  v.   Bolckow 

4 This  is  now  perfectly  clear.     See  (1875X  L.  R.  10  Ck   491;  44  L.  J.  Clu 

18&19  Vic.  (lmp.),ch.  Ill,  §3.     It  is  732. 

the  chief  postulate  in  the  cases  of  5"  A  bill  of  lading  isa  transferable 
which  Grant  v.  Norway  (1851),  10  document  of  title."  Per  Lord  Black- 
er. B.  665;  20  L.  J.  C.  P.  93,  is  the  lead-  burn  in  Glynn  v.  East  &  West  India 
ing  example.  See  Hubbersty  v.  (1882),  7  App.  Cas.  644;  Hatfield  v. 
Ward  (1853).  8  Ex.  330;  22  L  J.  Ex.  Phillips  (1845).  12  CI.  &  F.  361;  Colo 
113;  Holton  v.  Sanson  (1862),  11  U.  C.  v.  North  Western  (1875X  L.  R.  10  C. 


GOODS DOCUMENTS    OF   TITLE. 


5U9 


trunsfcrror  from  assortin.c^  any  interest  in  the  goods  as  against 
persons  who,  upon  the  faith  of  the  indorsement,  have  changed 
their  position,  just  as  a  conveyance  of  hind  estops  its  grantor. 

3.  Dock  Warranto,  etc.— T\\Q  third  class  of  documents  (re- 
ferred to  as  dock  warrants,  etc.)  are  sometimes  in  the  forni  of 
receipts,  but  sometimes  merely  as  follow^s: 

"  Warrant  for  two  cases  of  lye.  Imported  in  the  Hartfell.  Enterrxl  by 
Potrocd.liino.  24  Sept,  187").  Deliverable  to  Petrococliiuo  or  assigns  by  in- 
dors'tncnt  tliereon.     ... 

"N.  B.— Tliis  warrant  is  the  only  document  issued  by  us  as  a  legal  sym- 
bol of  these  goods."* 

Such  instruments,  too,  are  sometimes  called  contracts  ;2  and 
althouo-h  there  are  usuallv  no  express  contractual  stipulations 
in  them,  such  as  are  to  be  found  in  bills  of  lading,  the  present 
Avriter  raises  no  objection  to  their  being  so  styled.  But  whether 
contractual  or  not,  it  is  quite  clear  that  of  these  documents  also 
it  may  be  said  that  they  are  evidences  of  title,'  and  intended  to 
be  representations  of  that  fact  to  persons  dealing  with  their 
holders;  they  are  to  goods  at  rest  what  bills  of  lading  are  to 
goods  in  transit. 

4.  Shares  in  (7(?w;?an?«5.— Certificates  and  transfers  of  shares 
are  not  usually  classed  with  such  documents  of  title  as  those  of 
which  we  have  been  speaking;  but  they  are  for  our  purpose 
closelv  associated  with  them.  Corporations  issue  certiticates 
of  shares  in  order  to  enable  their  shareholders  the  more  easily 
to  deal  with  their  shares.  Tliese,  too,  are  not  merely  receipts  or 
contracts,  operative  only  as  between  the  company  and  the  par- 
ticular shareholder;  but  are  intended  as  representations  to  third 
persons  as  to  the  ownership  of  the  shares.*  A  company's  cer- 
tificates of  shares,  therefore,  are  documents  of  title  in  the  same 
sense  as  are  bills  of  lading,  dock  warrants,  etc.;  that  is  to  say, 
they  are  representations  by  the  signers  of  them  as  to  the  owner- 

P.  303:  Merchants'  Bank  v.  Phoenix  Park.  J.,  paid:  "No  man  living  would 

(1S77).  5  Ch.  D.  216:  45  L.  J.  Ch.  4KS;  huv?  ).urchased  these  goods  unless 

Michigan  V.Phillips  (1871),  CO  HI.  19S.  the   dock   warrants    had   been  pro- 

iSeton  V.  Lafone  (18S7),  IS  Q.  B.  D.  duced.     They  were   the  key  to  this 

140;    19  id.  68;   56   L.  J.  Q.   B.   41").  property."  Lucas v.Dorrien. 7 Taunt. 

See'anotherform  in  Merchants-Bank  290.201.     In  some  states  warehouse 

V.  Phrenix(1877),  5Ch.  D.  203;  46L.  J.  receipts  are  by  statute  negotiable. 

CIj  418.  Collins  v.  Rosenbaura  (1897),  43  S.  W. 

2  Blackburn  on  Sales  (2d  ed.),  41').  R.  70(). 

3  So  long  ago  as  1817,  Dallas.  J.,  ■•  Re  Bahia  (ISGS),  L.  R  3  Q.  B.  594; 
said  that  a   dock   warrant  "is  the  07  L.  J.  Q.  B.  ISl. 

title    deed   of    the   property;"    and 


310  OSTENSIBLE    OWNERSHIP    AND   AGEXCY. 

ship  of  the  property  referred  to  in  them.  A  bill  of  lading  in- 
dicates that  the  goods  are  being  carried  on  behalf  of  A.  B.  or 
order;  and  a  company's  cerlilicate  indicates  that  certain  shares 
are  owned  by  A.  B.  To  these  extents  the  documents  are  rep- 
resentations as  to  title. 

That  such  documents  are  usually  transferred  by  different 
methods  is  not  a  distinguishing  factor  of  any  importance  for 
our  purpose.  A  bill  of  lading  is  transferable  by  indorsement  of 
signature  merely;  and  shares  by  a  separate  document  (although 
sometimes  indorsed  upon  the  certificate)  which  expresses  that 
which  an  indorsement  implies.  One  form  is  more  compendious 
than  the  other,  that  is  all.  And  the  effect  (for  our  purposes)  is 
identical.  When  A.  B.  indorses  over  bis  bill  of  lading  to  an- 
other he  enables  that  person  to  pose  as  the  owner  of  the  goods, 
and  he  ought  to  be  estopped  as  against  any  third  person  who  is 
subse(|uently  misled  by  such  ostensible  ownership.  And  when 
A.  B.  executes  a  transfer  of  his  shares  to  another,  the  effect  is 
the  same  so  far  as  third  ])ersons  are  concerned. 

ResenMances. —  Of  certificates  and  transfers  of  shares,  then, 
we  may  say  as  well  as  of  bills  of  lading,  dock  warrants,  etc., 
and  conveyances  of  lands  and  goods: 

1.  That  they  are  documents  of  title. 

2.  That  they  are  used  in  the  ordinary  course  of  business  as 
proof  of  the  ownership  of  the  property  they  describe. 

3.  And  that  they  are  ambulatory  —  that  is,  intended  to  be 
passed  on  to  other  persons,  and  to  be  acted  upon  by  strangers 
to  them.^  In  fact  all  the  documents  to  which  reference  has 
been  made  are  title  papers.  Bills  of  lading,  dock  warrants,  etc., 
and  share  transfers  bear  the  same  relation  to  goods  and  shares 
as  do  title-deeds  to  real  estate.  And  the  law  of  estoppel  as  to 
all  of  them  ought  to  be  the  same  —  that  is  to  say,  the  same 
principles  of  estoppel  by  ostensible  ownership  should  apply 
equally  to  all  such  cases. 

"The  ground  of  these  decisions  is  the  same  in  relation  to  real  and  per- 
sonal estate.     It  is  that  the  delivery  of  the  thing  by  the  owner  to  one  who 

1  Questions    are    mooted     as     to  426;  C6  L.  J.  Ch.43;  Robinson  v.  Jen- 

whether  shares  are,  or  are  not,  choses  kins  (1890),  24  Q.  B.  D.  275;  59  L.  J. 

in  action;  it   being  suggested  that  Q.  B.  147.     With  sucli  questions  we 

they  are  choses  prior  to  registration,  have  notliing  to  do.    We  are  dealing 

and  property  afterwards.     Colonial  with  the  title  to  sliares,  and  for  that 

Bank  v.  Whinney  (188G),  30  Ch.  D.  purpose  tlie  inquiry  is  immaterial. 
261;  55  L.  J.  Ch.  585;  11  App.  Cas. 
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lias  also  the  ovidonce  of  ownership  by  the  act  of  the  party  tran«;forrin;;, 
{^ives  such  an  app 'anince  of  propiTty  to  tlie  pirty  in  p  jssi'ssior:  that  the 
purciiaser  under  him  shall  not  be  disturbed  by  tlie  antecfdent  (raud."l 

The  (liscrei)anc\'^,  however,  between  the  law  as  at  present  un- 
derstood rehiti ng  to  real  estate  and  that  which  obtains  with 
reference  to  documents  of  title  to  goods  and  shares  is  so  great 
that  it  would  be  impossible  to  combine  the  former  with  the 
latter  in  one  method  of  treatment.  Ileal  estate  title-deeds  have 
already  been  dealt  with;  we  shall  now  as  far  as  possible  unite 
all  other  documents  of  title  in  one  cha])ter,  premising  merely 
that  even  amongst  these  we  must  be  prepared  for  annoying 
divei'gencies  and  dei)artures  from  common  princii)le. 

The  True  Yiew. 

It  will  be  well  at  the  outset  to  explain  more  fully  the  au- 
thor's view  of  the  principles  applicable  to  the  subject  in  hand. 
It  has  already  been  said  that  the  maxim  nemo  dat  quod  non 

habet 

"  will  certainly  not  apply  where  the  owner  of  goods  has  lent  himself  to  ac- 
credit the  title  to  another  person."  2 

Now  there  are  two  methods  of  accrediting  the  title  of  an- 
other person:  (1)  by  really,  and  (2)  by  ostensibly,  vesting  it  in 
him.  For  example  of  the  former:  I  convey  certain  land  abso- 
lutely to  a  person,  who  is  to  hold  it  subject  to  my  orders,  and 
the  trustee  uses  the  deed  to  accredit  his  representation  of  bene- 
ficial ownership.  For  example  of  the  second:  A  mortgagee 
lends  the  title-deeds  to  the  mortgagor,  who  fraudulent!}'  pre- 
sents them  to  a  banker  as  evidence  of  unincumbered  title.  In 
both  cases  the  result  to  the  third  person  is  the  same:  that  is  to 
say,  he  is  deceived  by  the  appearance  of  beneficial  ownership, 
and  for  that  appearance  the  true  owner  is  responsible,  and  by 
it  ought  to  be  estop jied. 

There  are,  of  course,  many  other  ways  in  which  the  appear- 
ance of  ownership  may  be  presented;  but  for  ])resent  jnirposes 
it  is  not  necessary  to  do  more  than  to  remind  the  reader  of  the 
next  preceding  chapter,  in  which  possession,  as  a  prime  factor 
in  appearance  of  ownership,  is  treated  of. 

1  Per  Parker,   C.  J.,  in   Somes   v.        2  Boyson  v.  Coles  (1817),  6  M.  &  S. 
Brewer  (1824),  19  Mass.  201;  and  see    24. 
Williams   v.  Given   (1849),  6  Gratt. 
(Va.)  273. 
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We  have  now  to  apply  the  general  principle  above  quoted  to 
documents  of  title  to  goods  and  shares. 

Purchase  of  Merchandise  from  a  Merchant. —  Commence  at 
the  be2:innin<r.  Suppose  that  a  merchant  has  in  his  warehouse 
certain  goods  belonging  to  a  class  in  which  he  usually  deals; 
and  suppose  that,  seeing  them  there,  you  purchase  them.  What 
is  your  position  as  to  title?  Apart  from  considerations  of  es- 
toppel one  would  say  that  you  acquired  exactly  the  same  title 
that  the  merchant  had  —  nothing  more,  for  nemo  dat  quod  non 
Jiahet.     But  observe  three  things: 

(1)  Our  leading  principle  that  the  maxim  nsmo  dat  quod  no7i 

hdbet 

"will  oprtainly  not  apply  where  the  owner  of  goods  has  lent  himself  to 

accredit  the  title  to  another  person." 

(2)  Therefore,  if  the  real  owner  of  the  goods  has  permitted 
the  merchant  to  present  the  appearance  of  ownership  of  them 
bv  having  them  in  possession  as  if  for  sale,  he  (the  true  owner) 
will  be  estopped  as  against  innocent  purchasers. 

(3)  And  this  will  be  the  case  even  if  the  true  owner  has 
been  induced  by  fraud  to  permit  the  appearance  of  ownership.^ 

Wg  may  say,  then,  that  in  the  case  supposed  you  will  be 
reasonably  sure  that  your  purchase  from  the  merchant  will 
give  you  a  perfect  title  to  the  goods.  For  either  (1)  the  goods 
really  belong  to  the  merchant;  or  (2)  the  true  owner  will  prob- 
ably be  estopped  from  otherwise  saying,  either  because  he 
has  voluntarily  permitted  the  appearance  of  ownership,  or 
(3)  because  he  has  been  defrauded  into  permitting  such  appear- 
ance. You  will  run  the  risk,  in  some  jurisdictions,  of  the  mer- 
chant having  stolen  the  goods;  in  others  (upon  considerations 
of  market  overt)  you  will  be  safe  against  even  that  possibility ; 
and  there  may,  in  rarest  cases,  be  some  extraordinary  concate- 
nation of  circumstances  that  will  work  your  disappointment. 
On  the  whole,  however,  it  may  be  said  that  your  title  will  be 
unassailable  —  the  case,  remember,  being  that  of  a  merchant 
having  merchandise  on  hand  and  ostensibly  for  sale. 

Vary  a  little  the  case  just  put:  Suppose  that  the  goods  are 
not  upon  the  merchant's  own  premises,  but  are  in  a  public 
warehouse  and  held  there  for  him.  The  merchant  is  now  none 
the  less  in  possession  of  the  goods;  they  are  none  the  less  os- 

^Ante,  ch.  VIIL 
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tensibly  bis;  and  none  the  less  ostensibly  held  for  sale.  Your 
rights,  therefore,  will  be  exactly  the  same  as  in  the  former 
case.  Nor,  clearly,  can  such  result  be  altered  if,  instead  of  the 
goods  being  in  a  warehouse  uj)on  land,  tliey  are  in  a  dili'erent 
structure  ui)on  the  water,  and  moving  there. 

But  a  matter  of  convenience  interposes  in  the  cases  last  snj> 
posed.  When  the  goods  were  in  the  merchant's  own  custody 
you  could  see  them,  and  be  thus  readily  assured  of  their  exist- 
ence under  circumstances  as  to  appearance  of  title  satisfactory 
to  you.  But  when  the  goods  are  in  other  places,  and  more 
especially  when  at  sea,  how  are  you  to  be  assured  of  the  truth 
of  what  the  merchant  represents  to  you  as  to  existence  and 
custody?  Observe  that  it  is  precisely  for  the  jiurpose  of  an- 
swering your  question  that  he  has  provided  himself  with  a  bill 
of  lading,  doolc  warrant,  etc.;  and  ho  presents  it  to  you  as  an 
instrument  which  accredits  his  representation.^ 

First  Conclusion. —  It  is  thus  a  document  which  assists  the 
merchant's  representation.  It  was  signed  by  the  ship-owner  or 
dock-owner  for  the  very  purpose  of  being  used  in  that  way; 
and  the  first  conclusion,  therefore,  which  we  arrive  at  is  that 
he  (the  ship-  or  dock-owner)  ought  to  be  estopped,  as  against 
persons  who  change  their  position  upon  the  faith  of  it,  from 
denying  the  truthfulness  of  its  contents.  For  example,  if  such 
a  document  has  been  signed  in  error,  or  has  been  obtained  by 
means  of  false  rejircsentations,  purchasers  from  the  holder  of 
it  ought  not  to  be  atfected.  They  relied  upon  the  document. 
"What  the  signer  of  it  relied  upon  is  his  own  affair. 

Second  Conclusion. —  Having  purchased  the  goods  you  take 
a  transfer  of  the  document.  Why?  Xot  because  you  have 
bought  it.  Keep  very  clear  of  that  idea  —  it  has  made  much 
trouble.  You  bought  the  goods^  upon  the  representation  con- 
tained in  the  document,  which  was  that  the  goods  were  held  on 

1  The  Factors  Acts,  52  &  53  Vic  not  right.  It  can  hardly  be  said 
(Imp.),  ch.  45,  ^  1  (4);  Rev.  St.  Ont..  that  such  documents  are  used  as 
ch,  1")0,  i^  1,  are  sufficiontly  accurate  "  autliorizing  or  purporting  to  au- 
in  speaking  of  suc!i  documents  as  tliorize,  either  by  indorsement  or  de- 
being  "  used  in  the  ordinary  course  livery,  tlie  possessor  of  the  document 
of  business  as  pi'oof  of  the  posses-  to  transfer  .  .  .  the  goods."  A 
sion  or  control  of  goods."  The  warehouseman  (that  is,  a  bailee)  can- 
word  "control,"  however,  is  either  not  grant  to,  or  withliold  from,  the 
redundant  or  menningless.  And  tlie  owner  of  goods  the  power  to  trans- 
latter  part  of  the  same  sentence  is  fer  them  as  he  pleases. 
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behalf  of  your  vendor.  And  you  require  a  transfer  of  the 
document  in  order  to  be  able  to  prove  to  persons  dealing  with 
you  that  the  merchandise  is  now  held  for  you,  and  also,  if  you 
so  desire,  to  obtain  the  attornment  of  the  doek-OAvner.  The 
document  is  in  ambulatory  form  (redeemable  to  "order"  or 
"assigns"),  and  it  was  thus  drawn  so  that  it  might  answer  your 
purpose  by  attending  any  subsequent  disposition  of  the  goods. 

It  has  become  now  more  clearly  a  document  of  title.  Previ- 
ously it  might  be  taken  to  be  a  sort  of  certificate  of  ownership 
(to  the  extent  of  possession  at  all  events,  with  all  that  is  thereby 
implied).  Now,  however,  it  is  being  used  as  a  record  of  an  as- 
signment of  the  goods.  The  indorsement  upon  the  document 
is  not  in  itself  (as  we  shall  shortly  see)  a  transfer  of  the  goods. 
It  is  a  record  merely  of  that  transfer.  It  is  a  declaration  by 
the  transferror  that  he  has  assigned  the  goods  and  that  he  has 
no  claim  upon  them.  Moreover  it  is  a  declaration  which  the 
transferror  intends  that  other  persons  shall  act  upon,  and  upon 
the  faith  of  which  subsequent  purchasers  are  entitled  to  rely. 
And  so  we  arrive  at  the  second  conclusion,  that  as  against  such 
subsequent  purchasers  the  transferror  ought  to  be  estopped  from 
asserting  any  right  to  the  goods. 

Remember  these  two  conclusions: 

1.  The  signer  or  issuer  of  a  dock  warrant,  etc.,  is  estopped,  as 
against  persons  dealing  with  the  goods  upon  the  faith  of  it, 
from  denying  its  correctness;  and 

2.  A  transferror  of  such  a  document  is  also  estopped  as  against 
such  persons  from  asserting  any  interest  in  the  goods. 

Shares. —  The  foregoing  remarks  have  had  relation  to  docu- 
ments  of  title  to  goods;  but  much  that  has  been  said  may  be 
repeated  with  reference  to  documents  relating  to  company's 
shares.  We  do  not  indeed  in  this  case,  as  in  the  other,  com- 
mence Avith  possession  by  the  owner  of  the  thing  itself  (the 
goods),  for  shares  are  wholly  incorporeal  and  intangible.  We 
fix  attention  merely  upon  the  documents  —  the  certificate  of 
shares  and  the  transfer  of  them. 

Observe  that  a  company  issues  its  certificate  not  merely  nor 
principally  for  the  satisfaction  of  the  owner  of  the  shares,  but 
as  evidence  of  his  ownership  with  the  intention  that  it  shall  be 
presented  to  and  acted  upon  by  other  people. 

"This  power  of  granting  certificates  is  to  give  the  sliarehoUlors  the 
opportunity  of  more  easily  dealing  with  their  shares  in  the  market,  and  to 
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aflFord  facilities  to  them  of  soiling  their  shares  by  at  once  showing  a 
marketable  title.'" ' 

First  Conclusion. —  It  is  therefore  (ia  higher  degree  than  a 
bill  of  lading  or  dock  warrant,  for  it  relates  to  absolute  title  and 
not  to  possession  as  evidence  of  title  merely)  a  certificate  of 
ownership;  or  in  other  words  a  representation  by  the  company 
upon  which  persons  dealing  with  the  person  named  in  it  are 
entitled  to  rely.^ 

"It  is  a  declaration  by  the  company  to  all  the  world  that  the  person  in 
whose  name  tlie  certificate  is  made  out,  and  to  wliom  it  is  given,  is  a  sliare- 
holder  in  the  company;  and  it  is  given  by  the  company  with  the  intention 
that  it  shall  be  so  usrii  by  the  person  to  whom  it  is  given,  and  acted  upon 
in  the  sale  and  transfer  of  shares." ^ 

We  thus  again  arrive  at  our  first  conclusion  that  the  signer 
of  a  certificate  of  ownership  is  estopped  by  it  as  against  persons 
who  have  acted  upon  the  faith  of  it. 

Second  Conclusion.—  Alienation  of  shares,  in  order  to  be  quite 
complete,  is  frequently  required  (by  statute,  charter  or  by-law) 
to  be  transacted  at  the  oliice  of  the  company.  But,  owing  to 
the  great  frequency  of  the  trading  in  stocks,  a  very  general 
practice  has  sprung  up  of  executing  transfers  in  which  a  blank 
is  left  for  the  name  of  the  assignee,  and  accompanying  them 
with  a  power  of  attorney  to  fill  up  the  blank,  and  do  all  else 
necessary  to  the  completion  of  the  transfers.  In  such  condition 
the  papers  may  pass  through  many  hands  before  they  reach 
some  one  who  desires  to  have  himself  registered.  And  it  will 
be  observed  that  until  that  is  done  the  pa;)ers  are  available  to 
any  bearer  of  them,  for  any  bearer  may  fill  the  blank  with  his 
own  name. 

Possession  of  a  certificate  of  shares,  then,  accompanied  by  a 
blank  transfer,  places  the  bearer  in  a  position  similar  to  that 
occupied  by  the  holder  of  a  dock  warrant,  etc.,  for  they  both 
have  a  certificate  of  ownership  which  will  estop  the  signer  of 
it;  and  both  have  a  transfer  of  title  which  is  intended  to  be 
acted  upon  by  subsequent  jiurchasers,  and  is  therefore  a  rep- 

iPer  Cockburn,  C.  J.,  in  Re  Bahia.  Per  Bowen,  L.  J.,  in  Ro  Ottos,  etc. 

etc.  (18G8),  L.  R  3Q.  B.  594,  593:  37  L.  (1893),  1  Ch.  628;  63  L.  J.  Ch.  170. 

J.  Q.  B.  181.     And  see  per  Lord  Her-  2Be(.ause  it  is  a  certificate  as  to 

schell,  in  Balkis  v.  Tomkinson  (1893),  perfect  title;  while  the  bill  of  lading 

A.  C.  403;  63  L.  J.  Q.  B.  137.    "A  cer-  is  only  as  to  possession,  from  which 

tificate  is  not  like  a  promissory  note;  you  may  draw  your  own  inferences, 

it  does  not  transfer  a  chose  in  ac-  ^Per  Cockburn,  C  J.,  in  Re  Bahia, 

tion;   it  is  only  a   representation."  etc  (1868),  L.  R.  3  Q.  B.  593;  37  L.  J. 

Q.  B.  181. 
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resentation  to  them  which  will  estop  the  transferror's  assertion 
of  any  claim  which  he  may  have. 

This  all  seems  to  be  reasonably  clear  and  satisfactory.  Let 
us  turn  to  the  law  as  it  is,  observing  (more  particularly  as  to 
the  second  of  the  results  just  mentioned)  not  only  the  very 
general  absence  from  the  cases  of  the  law  of  estoppel  which 
should  govern  them,  but  the  great  and  fundamental  differences 
between  the  principles  which  have  been  applied  to  the  respective 
documents. 

Estoppel  of  the  Signer. 

Not  much  dilficulty  exists  with  reference  to  the  position  of 
the  signer  of  a  document  of  title.  Upon  the  whole  it  is  fairly 
-well  recognized  that  he  is  estopped  from  denying  the  truthful- 
ness of  the  statements  which  the  document  contains.^  But 
there  are  some  points  that  deserve  notice. 

1.  What  is  the  effect  upon  the  liability  of  the  signer  of  a 
document,  if  the  document  has  been  obtained  from  him  by 
fraud  and  passed  on  to  ignorant  purchasers?  As  to  bills  of 
lading  an  English  statute  provides  that  they 

"  sliall  be  conclusive  evidence  of  such  shipment  .  .  .  notwithstanding 
that  such  goods  or  some  part  thereof  may  not  have  been  so  shipped;  " 

but  contains  a  proviso, 

"that  the  master  or  other  person  signing  may  exonerate  himself  in  respect 
of  such  misrepresentation  by  sliowing  tliat  it  was  caused  without  any  de- 
fault on  his  part,  and  wholly  by  the  fraud  of  the  shipper,  or  of  the  holder, 
or  some  person  under  whom  tlie  holder  claims." 2 

Upon  the  other  hand,  no  legislation  regulates  the  decision 
of  similar  questions  in  the  cases  of  dock  warrants,  etc.,  and 
certificates  of  shares;  and  the  courts  have  arrived,  as  to  them, 
at  a  result  quite  different  from  that  declared  by  the  statute. 
The  authorities  are  clear  that  a  company  cannot  escape  from 
the  representation  in  its  certificates  upon  the  ground  of  pres- 
ence of  fraud  and  absence  of  negligence;^  and  although  neg- 

1  Merchants  Bank  v.  Phoenix  (1877),  For  example,  he  may  add  to  the  de- 

5  Ch.  D.  205;  46  L.  J.  Ch.   418;  Gov-  scription  of  the  goods  such  words  as 

entry  v.  Great  Eastern  (1883),   11  Q.  "quantity  and  quality  unknown;  " 

B.  D.  776;  52  L.  J.  Q.  B.  G94;  Holton  Tlie  Prosperino  (1873).  29  L.  T.  622; 
V.    Sanson   (1862).    11    U.  G.   C.     P.  The  Ida  (1875).  32  L.  T.  541. 

606;  McLean  v.  Buffalo  (1865),  23  U.        2 18  &  19  Vic.  (Imp.),  ch.  Ill,  §3.  See 

C.  Q.  B.  448;  24  id.  270;  St.  Louis  v.     52  Vic.  (Can.),  ch.  ;J0,  §  3. 

Larned  (1882),  103  111.  293.     The  sliip-        3  Re  Ottos,  etc.  (1893),  1  Gh.  618;  63 
per  may  of  course  protect   iiimself     L.  J.  Ch.  170. 
by  the  form  of  the   bill  of   lading. 
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ligence  is  in  one  instance  (a  case  of  a  dock  warrant')  treated  as 
a  factor,  the  better  rule  is  that  the  person  issuing  a  document 
upon  which  others  are  invited  to  act  must  take  the  responsibil- 
ity of  its  correctness,  and  will  not  be  j)ermitted  to  fulfill  with 
excuses  his  undertaking  to  deliver  goods.'^  Apart  from  legisla- 
tion there  can  be  little  doubt  that  there  is  no  distinction  be- 
tween a  bill  of  lading  and  a  dock  warrant  with  reference  to 
the  estoppel  of  the  signer  of  them.^ 

2.  It  is  a  curious  instance  of  the  tendency  to  associate  a  point 
of  general  api)licability  witli  that  branch  of  the  law  only  in 
which  it  has  first  arisen  to  find  that  when  a  bill  of  ladinir  for 
goods  not  actually  shipped  is  signed  not  by  the  carrier  himself, 
but  by  an  agent  for  him,  the  defense  of  no  authoi-ity  in  the  agent 
is  at  once  raised ;  *  while  similar  defenses  are  never  thought  of  in 
cases  of  dock  warrants,  etc.,^  or  of  certificates  of  shares**  issued 
in  error.  And  yet  the  point  is  of  course  of  as  much  importance 
in  these  classes  of  cases  as  in  that. 

3.  It  might  be  assumed  from  xSig^fw?-  v.  Lafone'^  that  the  signer 


1  S(-ton  V.  Lafoiie  (18.S7),  18  Q.  B.  D. 
139;  19  id.  68:  o6  L.  J.  Q.  B.  41."). 

2See  clis.  VIII  and  IX;  Wichit.i 
V.  Atchison  (1878),  20  Kan.  519.  It 
should  be  remembered  that  none  of 
the  documents  can  in  any  way  estop 
persons  who  are  not  parties  to  them. 
They  are  not  evidence  of  title  as 
against  other  persons,  as,  for  exam- 
ple, a  bill  of  lading  is  not  evidence  as 
against  persons  from  whom  the  con- 
signor lias  stolen  the  goods.  Ogle  v. 
Atkinson  (1814),  5  Taunt.  7r)9;  Fin- 
lay  V.  Liverpool  (1S7()),  23  L.  T.  N.  S. 
251.  The  representations  in  them 
moreover  are  to  be  taken  as  of  the 
date  of  their  issue.  A  company  by 
its  share  certificate  represents  that 
on  the  day  of  its  date  a  certain  per- 
son was  entitled  to  certain  shares. 
Whether  such  person  has  subse- 
quently sold  them  or  not  is  a  matter 
for  inquiry  by  the  purchaser.  And 
even  if  the  certificate  should  inti- 
mate that  no  transfer  would  be  per- 
mitted without  surrender  of  the 
certificate,  the  purchaser  may  not 
assume  that  the   company  has  not 


waived  that  formality  and  permitted 
a  transfer  to  be  made.  Smith  v. 
Walkerville  (1890),  23  Ont.  App  102. 

»Dean  v.  Driggs  (1893),  137  N.  Y. 
283. 

^Seepos^.  ch.  XXVI,  citing  Grant 
V.  Norway  (1851),  10  C.  B.  688;  20  L.  J. 
C.  P.  98:  etc. 

^See  Merchants' Bank  v.  Phcenix 
(1877).  5  Ch.  D.  205;  46  L.  J.  Ch.  418; 
Coventry  v.  Great  Eastern  (18S3),  11 
Q.  B.  D.  776;  52  L.  J.  Q.  B.  691;  Mc- 
Lean V.  Buffalo  (1805),  23  U.  C.  Q.  B. 
448:  24  id.  270. 

«>Re  Bahia,  etc.  (186S).  L.  R.  3  Q.  B. 
584;  37  L.  J.  Q.  B.  176;  Hart  v.  Fron- 
tino  (1870),  L.  R  5  Ex.  Ill;  39  L.  J. 
E.X.  93;  Simm  v.  Anglo-American 
(1880).  5  Q.  B.  D.  188:  49  L.  J.  Q.  B. 
392;  Re  Ottos,  etc.  (1893),  1  Ch.  618; 

62  L.  J.Ch.  166;  Tomkinson  v.  Balkis 
(1891),  2  Q.  B.  614;  (1893)  A.  C.  396; 

63  L.  J.  Q.  B.  134:  Re  Concessions 
Trust  (18UG),  2  Ch.  757;  65  L.  J.  Ch. 
9o:). 

■(1887)  18  Q.  B.  D.  139;  19  id.  68;  56 
L.  J.  Q.  B.  415. 
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of  dock  warrants,  etc.,  would  not  be  estopped  by  them.  In 
that  case  a  warehouseman,  believing  that  a  certain  broker  held 
the  warrants  for  certain  goods,  wrote  to  him  for  rent;  the 
broker  had  not  the  warrants,  but  after  receiving  the  letter  he 
purchased  the  goods  from  the  holder  of  the  warrants ;  afterwards 
he  demanded  the  goods  from  the  warehouseman  and  was  told 
that  the  letter  had  been  written  by  mistake,  that  there  were 
no  such  goods.  The  question  debated  was,  Whether  the  ware- 
houseman was  estopped  by  his  letter  —  was  this  letter  the  prox- 
imate cause  of  the  purchase  of  the  goods?  It  was  held  that  it 
was;  although  in  another  case  a  railway  company  having  sent 
to  a  consignee  of  goods  an  advice  note  of  their  arrival,  in  con- 
sequence of  which  the  consignee  sold  them,  it  was  held  that 
the  reasonable  consequence  of  such  a  note  was  not  that  the  con- 
signee should  sell  the  goods,  but  that  he  should  send  for  them.^ 
In  the  same  way  it  might  well  have  been  said  (with  reference 
to  the  letter  to  the  broker  asking  for  rent)  that  the  reasonable 
consequence  was  that  he  should  pay  the  rent,  not  that  he  should 
buy  the  goods. 

But  the  true  point  of  the  case  was  overlooked.  The  ware- 
houseman could  not  be  estopped  by  his  letter,  for  the  reason 
just  given  —  because  purchase  of  the  goods  was  not  the  reason- 
able consequence  of  a  demand  for  rent.  But  he  was  estopped 
by  his  outstanding  warrants  upon  which,  as  well  as  upon  the 
letter,  the  broker  relied.  Had  the  broker  received  no  letter  at 
all,  but  bought  the  goods  upon  the  faith  of  the  warrants  alone, 
the  warehouseman  would  have  been  estopped.  The  letter  upon 
which  the  case  turned  was  an  immaterial  factor.  The  war- 
rant was  all-important,  for  as  was  said  in  another  case: 

"If  he  chooses  to  issue  it  in  this  shape,  lie  tells  all  the  trade  that  they 
ma}'  safely  deal  on  the  faith  of  that  warrant:  and  whether  or  not  it  be- 
comes a  negotiable  instrument  at  couamon  law  as  distinct  from  equity  is 
to  my  mind  utterly  immaterial."^ 

4.  It  should  be  observed  that  the  statement  that  the  signers 
of  the  documents  under  discussion  are  estopped  to  deny  their 
truthfulness  applies  only  to  those  matters  of  which  it  might 
be  supposed  that  they  had  cognizance.  No  one  imagines,  for 
example,  that  the  master  of  a  vessel  opens  all  the  packages 

iCarr  v.  London  (1875),  L.  R.  10  C.  Bank  v.  Phoenix  (1877),  5  Ch.  Div. 
P.  807;  44  L.  J.  C.  P.  109.  205;  4G  L.  J.  Ch.  418. 

^  Per  Jessel,  M.  R.,  in  Merchants' 
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sIiipjKH],  or  tliat  he  has  any  sj)ocial  information  as  to  their  con- 
tents. If,  therefore,  he  shoiihl  issue  a  bill  of  laclinf^  for  barrels 
of  "Portland  cement,"  and  if  the  barrels  (although  so  labeled) 
contained  something  else,  the  ship-owner  would  not  be  liable.' 
If,  iiowever,  a  dock  warrant  indicated  that  the  goods  were 
in  "free  warehouses,"  meaning  thereby  that  they  were  not  sub- 
ject to  duty,  the  dock-owuer  would  be  estopped  by  the  asser- 
tion.2  ' 

Estoppel  of  the  Transferror  —  Bills  of  Ladixg. 

In  Lickharrow  v.  Jfasoji,'^  an  early  and  most  ini])ortant  case, 
this  question  arose:  A  vendor  of  goods  sent  to  the  purchaser 
a  bill  of  lading  to  the  latter's  own  order;  the  purchaser  sold 
the  goods  and  transferred  the  bill;  and  afterwards  the  first 
vendor  claimed  a  right  to  stoj)  in  i?'ansiiu  for  non-payment  of 
his  purchase-money.  Fi'om  the  i)oiut  of  view  of  estoppel  this 
is  a  clear  case  —  the  second  vendor's  representation  of  unin- 
cumbered ownership  had  been  assisted  by  the  transfer  to  him 
of  the  bill  of  lading,  and  the  lirst  vendor  ought  to  be  estopped 
because  of  the  assistance.  And  it  was  so  held;  for,  although 
the  word  "  estoppel "  is  not  used,  the  judgment  of  Ashhurst,  J., 
contained  that  memorable  sentence  which  was  in  reality  the 
earliest  formulation  of  the  principle  which  in  the  present  work 
is  referred  to  as  "estojipel  by  assisted  misrepresentation:"* 

"We  may  lay  it  down  as  a  broad.  KtMieral  principle  that  whenever  one 
of  two  innocent  persons  must  suffer  by  the  acts  of  a  third,  he  who  enables 
sucli  third  person  to  occasion  the  loss  must  sustain  it."^ 

Observe  that  this  is  a  principle  which  will  apply  not  merely 
to  the  case  of  a  consignor  depriving  himself  of  a  right  to  stop 
in  transiiUy  but  that  it  is  equally  applicable  to  all  cases  in 
which  the  holder  of  a  bill  enables  a  third  person,  by  transfer- 
ring it  to  him,  to  pose  as  owner  of  the  goods.  It  is  noteworthy, 
however,  that  although  the  wide  generality  of  the  rule  has 
been  observed  and  made  much  use  of  in  almost  every  other 
branch  of  the  law,  it  has  been  very  largely  limited,  in  the  de- 

iDean  v.  Driggs  (189:}),  137  N.  Y.  3(i787)  2  T.  R  G3;  1  H.  Bl.  357;  G 

274.   See  also  Warden  v,  Greer  (1837),  East,  21. 

6  Watts  (Pa.).  424;  Hale  v.  Milwau-  <Seech.  IV. 

kee  (1808).  23  Wis.  270:  29  Wis.  482.  5(1787)  3   T.   R  63.      And  see  ch. 

-First  Nat.  Bank   v.  Dean  (1893),  XIV. 
137  N.  Y.  110. 
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partraent  in  which  it  originated,  to  the  particular  case  then  in 
hand,  namely,  to  the  preclusion  of  the  consignor's  right  to  stop 
in  transitu;  other  rights  of  the  consignor  are  not  supposed  to 
be  affected.  The  principal  reason  for  this  no  doubt  is  that  one 
ground  assigned  for  the  cessation  of  the  right  to  stop  in  trans- 
itu was  that  bills  of  lading  were  negotiable,  and  that  the  trans- 
feree of  it  tiierefore  might  take  a  greater  right  than  that  of 
his  transferror  (the  consignee).  When,  however,  attempts  were 
made  to  affect  other  rights  of  the  consignor,  it  was  said  (in  op- 
posite sense)  that  a  bill  of  lading  was  merely  a  symbol  of  the 
goods,  and  that  a  person  in  possession  of  goods  could  give  no 
better  title  than  that  which  he  himself  had.  Underlying  both 
of  these  opposing  views  was  the  idea  (still  very  prevalent)  that 
the  indorsement  of  a  bill  of  lading  passes  title  to  the  goods. 
We  must  come  to  some  very  clear  understanding  upon  these 
three  points. 

Passing  the  Property. —  In  the  leading  case  of  LicMarrow  v. 
3fason  it  was  said  that  "the  delivery  of  a  bill  of  lading  is  a 
delivery  of  the  goods  themselves."  ^     In  1823  it  was  confidently 

stated  that 

"a  bill  of  lading  is  exactly  like  a  bill  of  exchange,  and  the  property  it 
refers  to  passes  by  indorsement  of  it,  but  not  by  delivery  without  indorse- 
ment." 2 

In  a  later  case  Alderson,  B.,  declared  that  the  "  negotiability  " 
of  a  bill  of  lading  was  something  different  from  the  "negotia- 
bility "  of  a  bill  of  exchange,  and  affirmed  that  it  meant  merely 
the  "  passing  property  in  the  goods: " 

"Because  in  Lickbarrow  v.  Mason  a  bill  of  lading  was  held  to  be  nego- 
tiable, it  has  been  contended  that  that  instrument  possesses  all  the  prop- 
erties of  a  bill  of  exchange;  but  it  would  lead  to  absurdity  to  carry  tlie 
doctrine  to  that  length.  Tiie  word  negotiable  was  not  used  in  the  same 
sense  in  wliich  it  is  used  as  applicable  to  a  bill  of  exchange,  but  as  passing 
the  2>''opert y  in  the  goods  only."  * 

This  language  passed  into  many  of  the  cases  and  much  of 

the  literature.     For  example  it  was  (ISSO)  said  in  the  Privy 

Council:* 

"A  bill  of  lading  for  the  delivery  of  goods  to  order  and  assigns  is  a  ne- 
gotiable instrument,  vvliich  by  indorsement  and  delivery  passes  the  j)rop- 
erty  in  tlie  goods  to  the  indorsee,  subject  only  to  the  right  of  an  unpaid 
vendor  to  stop  them  in  transitu." 

^  Supra.  STiionipson  v.    Dominy  (1845),   14 

2Ackerman   v.    Humphery  (1823),  M.  &  W.  408;  14  L.  J.  Ex.  820. 

1  C.  &  P.  53.     And  see  Jenkyns  v.  *  i>ease  v.  Gloahec  (18GG),  L.  R.  1 

Usborne  (1814),  8  Sc.  N.  S.  524;  13  L.  P.  C,  827;  35  L.  J.  P.  C.  66.     See  also 

J.  C.  P.  196;  Blake  v.  Belfast  (1880),  Bank  v.  Henderson  (1874),  L.  R.  5  P. 

5  L.  R.  Ir.  420.  C.  512. 


GOODS 


DOCUMENTS    OF   TITLE. 


321 


And  tlie  same  idea  found  expression  in  some  of  tlie  statutes: 

"  A  bill  of  ladin;:;  of  gooils  being  tniiisreiable  by  indorsvinent,  the  prop- 
erty in  goods  may  thereby  pass  to  the  indorsee." ' 

Similar  language  is  current  in  the  United  States: 

"  Bills  of  lading  are  not  negotiable  instruments  in  the  full  sense  that 
promissory  notes  are.  yet  tliey  are  justly  styled  negotiable.  Among  the 
reasons  for  this  are  that  they  are  well  recognized  commen^ial  instruments. 
that  where  indorsed  in  blank  i}iey  carri/  title  by  mere  delivery  from  hand 
to  liand,  and  tliat  tiie  community  gives  credit  in  reliance  on  what  appears 
on  the  face  of  them."  ^ 

Lord  Bramwell  did  much  to  turn  the  current  when  he  said: 

"There  is  some  inaccuracy  in  the  statute.'  It  recites  that  by  the  custom 
of  nieic'iants  a  bill  of  la  ling,  bring  transferable  by  indorsement,  th'^  prop- 
erty in  the  j:o  >ds  may  therel)y  j)ass  to  the  indorsee.  Now  the  truth  is  that 
the  property  do^'s  not  pass  bj'  tlie  indorsement,  but  by  the  contract  in  pur- 
suance of  which  the  indorsement  is  made.  If  a  cargo  afloat  is  sold,  tlie 
property  would  jiass  to  the  vendee  even  though  the  bill  of  lading  was  not 
indorsed."  ■♦ 

Indeed  as  long  ago  as  1805  Lord  Ellenborough  held  that 

"a  bill  of  lading  indeed  shall  pass  the  propr>rty  upon  a  bona ^fZe  indorse- 
ment and  didivery  icliere  it  is  intended  so  to  operate,  in  the  same  manner 
as  a  direct  delivery  of  the  goods  themselves  would  do  if  so  intended,  but  it 
cannot  ojx'rate  further."  ^ 

Although  the  old  phraseology  is  still  very  general,  yet  it  can 
easily  be  shown  that  Baron  BramwelTs  assertion  is  correct. 
For  it  is  clear  (1)  that  if  a  biil  be  indorsed  but  without  intent 
to  pass  the  property,  it  will  not  pass;  and  (2)  if  the  bill  be  not 
indorsed  and  yet  the  parties  intended  the  property  to  pass,  it 


M8  &  19  Vic.  (Imp.),  ch.  Ill,  §  1. 
It  recites  that  "  by  the  custom  of 
merchants,  a  bill  of  lading  of  goods 
being  transferable  by  indorsement, 
the  property  in  goods  may  thereby 
pass  to  the  indorsee;  but  neverthe- 
less all  rights  in  respect  to  the  eon- 
tract  contained  in  the  bill  of  lading 
continue  in  the  original  shipper  or 
owner:  "and  enacts  that  "1.  Every 
consignee  of  goods  named  in  a  bill 
of  lading,  and  every  indorsee  of  a 
bill  of  lading  to  whom  the  property 
in  the  goods  therein  mentioned  shall 
pass  upon  or  by  reason  of  such  con- 
signment or  indorsement,  shall  have 
transferred  to  and  vested  in  him  all 
rights  of  suit,  and  be  subject  to  the 
same  liabilities  in  respect  of  such 
goods,  as  if  the  contract  contained 
in  the  bill  of  lading  had  been  made 
with  himself."  And  see  5:i  Vies.  (Can.), 
ch.  30. 

21 


2  Pollard  V.  Reardon  (lS9o).  13  C.  C. 
App.  174;  65  Fed.  R.  850.  See  also 
Adams  v.  Folly  (1856).  4  Iowa,  44; 
Gibson  v.  Bank  (1860),  11  Ohio  S.  C. 
311;  Michigan  v.  Phillips  (1871),  60 
111.  199;  American  v.  Henderson 
(1899),  26  S.  R.  (Ala.)  498. 

3  The  statute  above  referred  to. 
<Sewell  V.  Burdick  (1>84),  10  App. 

Cas.  105;  54  L.  J.  Q.  B.  156. 

5  Per  Lord  Ellenborough  in  New- 
son  V.  Thornton,  6  East,  17.  And  see 
per  Lawrence,  J.,  id.  p.  42.  See  to 
the  same  effect,  Jenkyns  v.  Usborne 
(1844),  8  Sc.  N.  S.  .505;'  13  L.  J.  C.  P. 
196:  Sanders  v.  McLean  (1883),  11  Q. 
B.  D.  327;  52  L,  J.  Q.  B.  481 ;  Sewell  v. 
Burdick  (1884).  10  App.  Cas.  74;  53L. 
J.  Q.  B.  399;  Porter  on  Bills  of  Lad- 
ing, §  498  ff.  Lord  Hatherly's  dic- 
tum in  Barber  v.  Jleyerstein  (1870), 
L.  R.  4  H.  L.  325;  39  ll  J.  C.  P.  187,  is 
too  broadly  stated. 
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will  passJ  And  the  correct  view  of  the  effect  of  an  indorse- 
ment of  a  bill  of  lading  is  no  doubt  that  "^ 

"it  confers  upon  him  an  authority  to  receive  the  goods,  and  that  author- 
ity may,  as  a  matter  of  evidence,  ^o  very  far  to  show  that  the  person  who 
has  got  it  has  also  acquired  a  ri;j;ht  of  property  and  possession  3  in  the 
goods;  but  unless  there  be  such  a  bargain  as  would,  independently  of  the 
assignments  of  the  bill  of  lading,  give  an  interest  in  the  goods,  tlie  assignee 
of  the  bill  acquires  no  inte-est  in  tlie  goods." 

"We  ma}'  say  then  that  the  indorsement  of  a  bill  of  lading 
has  no  effect  whatever  upon  the  passing  of  the  property  in  the 
goods.  If  the  intention  was  that  the  title  should  pass,  it  has 
already  gone  by  the  contract;  and  if  it  was  not  so  intended, 
the  title  remains  unchanged,  even  if  the  bill  be  indorsed.  In 
other  words,  goods  atloat  or  ashore,  covered  or  uncovered  by 
bills  of  lading,  are  transferred  in  the  same  way ;  that  is,  b}'^  agree- 
ment to  that  effect.  The  most  that  can  be  said  is  that  an  in- 
dorsement of  a  bill  of  lading  evidences  a  transfer  of  the  goods: 

"  The  indorsement  of  the  delivery  order  upon  these  evidences  of  his  title, 
like  the  indo:sement  upon  a  bill  of  lading,  sufficiently  manifests  the  inten- 
tion of  the  parties  that  the  title  and  possession  should  pass  to  Gibson."* 

Negotiability. —  The  jury  in  the  leading  case  oi  Lickharrow 
V.  Mason  is  to  some  extent  responsible  for  the  idea  that  bills  of 
ladino;  are  "negotiable,"  for  they  found  that 

"by  the  custom  of  merchants,  bills  of  lading  ...  to  order  or  assigns 
have  been  and  are  .  .  .  negotiable  and  transferable  by  .  .  ,  such 
shipper  .  •  .  indorsing  such  bills  of  lading  .  .  .  and  delivering  or 
transmitting  the  same  so  indorsed." ^ 

Ashhurst,  J.,  in  the  same  case  said  that 

"the  instrument  is  in  its  nature  transferable;  in  this  respect,  therefore,  this 
is  similar  to  the  case  of  a  bill  of  exchange."'' 

As  we  have  already  seen,  Alderson,  13.,  corrected  this,  say- 
ing that  although 
"in  Lickbarrow  v.  Mason  a  bill  of  lading  was  held  to  be  negotiable    .    .    , 

1  For  example,  an  indorsement  to  87   Pa.    St.  525;    Porter  on   Bills  of 

the  agent  of  the  consignor  for  some  Lading,  §  496  ff. 

particular  purpose  will  not  pass  the  ^Blackburn  on  Sales  (2d  ed.),  391. 
property.  Coxe  v.  Harden  (180)),  4  ^Xhe  words  "and  possession" 
East,  211;  Brandt  v.  Bowlby  (ISol),  2  should  be  omitted.  The  indorsement 
B.  &  Ad.  932:  Moakes  v.  Nicholson  does  not  "go  very  far  to  show"  a 
(1865),  34  L.  J.  C.  P.  273.  "Delivery  right  to  take  jjosi^ession,  for  it  is  it- 
of  a  bill  of  lading  with  intent  to  pass  self  "an  authority  to  receive  the 
the  title  has  that  effect  although  goods"  —  that  is,  to  take  possession, 
the  bill  is  drawn  to  order  and  is  not  It  goes  far  to  show  "a  right  of  prop- 
indorsed."     See  City  Bank  v.  Rome  erty." 

(1870),  44  N.  Y.  136.     And  see  Bank  *  Gibson  v.  Stevens  (1850),  8  How. 

of  Green  Bay  v.  Dearborn  (1874).  115  (U.  S.)  400. 

Mass.  219;  Holmes  v.  German  (1878),  5  (1787)  2  T.  R.,  p.  63. 

«Id..  p.  71. 
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the  word  was  not  used  in  the  sense  in  which  it  is  used  as  applicable  to  a 
bill  of  exciiange,  but  as  passing  the  pioijerty  in  tlie  goods  only."l 

So,  also,  it  was  said  in  tlie  United  States  that 
"  bills  of  lading  are  not  negotiable  instruments  in  the  full  sense  that  prom- 
issory notes  are,  yet  they  are  justly  styled  negotiable."  * 

In  these  and  many  other  cases  the  word  was  being  used  to 

cover  the  inability  to  explain  how  it  could  be  that  although 

nemo  dat  quod  non  hnhct,  yet  that  where  there  was  a  bill  of 

ladinir  the  result  seemed  sometimes  to  be  otherwise.     The  best 

that  Tindal,  C.  J.,  could  say  for  such  a  curious  effect  was  as 

follows: 

"The  actual  owner  ^  of  an  indorsed  bill  of  lading  may  undoubtedly  by 
indorsement  transfer  a  greater  title  than  he  himself  has.  It  is  at  variance 
with  the  general  principles  of  law*  that  a  man  should  be  allowed  to  trans- 
fer to  another  a  right  which  he  himself  has  not;  but  the  exception  is 
founded  on  the  nature  of  the  instrument  in  question,  wliich  being,  like  a 
bill  of  exchange,  a  negotiable  ijistruincat,  for  the  general  convenience  of 
commerce  has  been  allowed  to  have  an  elTect  at  variance  with  the  ordinary 
principles  of  law.  But  this  operation  of  a  bill  of  lading,  being  derived  from 
its  negotiable  quality,  appears  to  us  to  be  confined  to  the  Ciise  where  the 
person  who  transfers'  the  right  is  himself  in  possession  of  the  bill  of  lading, 
so  as  to  be  in  a  situation  to  transfer  the  instrument  itself,  which  is  the 
symbol  of  the  property  itself."  ^ 

This  idea  was  reproduced  in  the  Privy  Council,  where  it  was 
said :  ® 

"  Doubtless  the  holder  of  an  indorsed  bill  of  lading  may,  in  the  course  of 
commercial  dealing,  transfer  a  greater  right  than  he  himself  has.  The  ex- 
ception is  founded  on  the  negotiable  quality  of  the  document." 

Very  little  consideration,  however,  will  make  it  clear  that 
this  notion  of  the  negotiability  of  a  bill  of  lading  is  dependent 
upon  the  view  that  the  transfer  of  a  bill  has  some  effect  upon 
the  title  to  the  goods  and  must  fall  with  it.  The  last  quota- 
tion, for  example,  si)eaks  of  the  holder  of  a  bill  of  lading  trans- 
ferring a  greater  right  than  he  himself  has,  because  of  the 
negotiable  quality  of  the  document.  Observe  that  the  greater 
right  that  is  transferred  is  not  to  the  bill  but  to  the  goods;  and 
that  this  passes  because  of  some  quality  of  the  bill.  But  if 
transfer  of  the  bill  has  nothing  to  do  with  the  transfer  of  the 
goods  the  effect  is  clearly  attributed  to  the  wrong  cause.   More- 

1  A7ite,  p.  320.  riance  with  the  general  principles  of 

^Ante,  p.  321.  the  law,"  see  ch.  XXIV. 

3  The  words  "the  actual  owner"  *  Jenkins  v.  Usborne  (1844),  8  Sc 

do  not  mean  the  owner  of  the  goods,  (X.  S.)  'y2\i;  7  M.  &  G.  078;  13  L.  J.  C. 

for  if  so  there  would  no  point  in  the  P.  IV'i. 

reference  to  "  variance  with  the  gen-  '•  Rodger  v.  The  Comptoir  (1869),  L. 

eral  principles  of  the  law."  R.  2  P.  C.  405:  38  L.  J.  P.  C.  30;  ap- 

«As  to  negotiability  and  its  "  va-  pioved  in  Bank  v.  Henderson  (1ST4), 

L.  R.  5  P.  C.  512. 
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over  to  speak  of  negotiability  as  a  reason  is  merely  to  raise 
the  questions,  "What  is  negotiability?"  and  "How  can  it  pro- 
duce such  an  effect?"  In  another  chapter^  will  be  found  suf- 
ficient ground  for  suspecting  that  the  word  "  negotiability " 
merely  masks  that  which  is  misunderstood,  and  that  by  itself 
it  explains  nothing. 

Sf//nlol/'sm. —  There  remains  the  other  view  of  bills  of  lading. 
It  is  said  that  they  are  symbols  merely  of  goods,  and  must  bo 
governed  by  the  law  of  that  which  they  symbolize;  and  inas- 
much as  an  unauthorized  disposition  of  goods  intrusted  to  an- 
other person  will  not  affect  the  title  of  the  true  owner,  so 
neither  can  a  wrongful  disposition  of  the  svmbol.  Lord  Camp- 
bell upheld  this  view  in  a  passage  often  referred  to; 

"It  is  not  enough  that  they  had  become  bona  fide  holders  of  the  bill  of 
lading  for  valuable  consideration.  A  bill  of  lading  is  not.  like  a  bill  of  ex- 
change or  promissory  note,  a  negotiable  instrument  which  passes  by  mere 
delivery  to  a  bona  fide  transferee  for  valuable  consideration  without  re- 
gard to  the  title  of  the  parties  who  made  the  transfer.  Although  the 
shipper  may  have  indorsed  in  blank  a  bill  of  lading  deliverable  to  his  as- 
signs, his  right  is  not  affected  by  an  appropriation  of  it  witliout  his  author- 
ity. If  it  be  stolen  from  him  or  transferred  without  his  authority,  a  sub- 
sequent bona  fide  transferee  for  value  cannot  make  title  under  it  as  against 
the  shipper  of  goods.  The  bill  of  lading  only  represents  the  goods;  and  ia 
this  instance  ihe  transfer  of  the  symbol  does  not  operate  more  than  a  trans- 
fer of  tvhat  is  represented."  2 

It  will  readily  be  seen  how  far  we  are  now  from  negotiabil- 
ity. We  are  in  fact  at  the  other  extreme  —  title  to  goods  can 
be  acquired  in  certain  ways  only;  a  bill  of  lading  "only  repre- 
sents the  goods;"  and  "the  transfer  of  the  symbol  does  not 
operate  more  than  a  transfer  of  what  is  represented."  Bills 
of  lading  in  this  view  are  no  more  negotiable  than  are  the 
goods  themselves. 

But  this  theory  leaves  completely  unexplained  and  inexpli- 
cable the  undoubted  and  seemingly  peculiar  effect  which  the 
existence  and  transfer  of  a  bill  of  lading  has  upon  rights  of 
parties  to  goods;  for,  as  we  have  just  seen, 

"an  actual  owner  of  an  indorsed  bill  of  lading  may  undoubtedly,  by  in- 
dorsement, transfer  a  greatm-  title  than  he  himself  has,"  which  is  "at  vari- 
ance with  the  general  principles  of  the  law." 

To  meet  this  difficulty,  Mr.  Porter,  in  a  very  good  book  upon 
Bills  of  Lading,  endeavors  to  establish  a  via  media  between 

1  Ch.  XXIV.  (2d  ed.),  398.    And  see  Burton  v.  Cur- 

2  Gurney  V.  Behrend  (1854),  3  E.  &  yea  (1866),  40  111.  320;  Western  v. 
B.  633;   23  L.  J.  Q.  B.  265.     See  to     Wagner  (1872),  65  111.  197. 

same    effect,    Blackburn    on    Sales 
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negotiability  on  the  one  band  and  mere  goods  on  the  otber. 
He  contends  that  the  law  relating  to  such  instruments  is 

"controlled  by  c-onsidenitions  peculiar  to  symbols  alone,  and  not.  on  the 
one  hand,  solely  by  tlie  piinci|)U'S  regulating  tlie  possession  and  transfer  of 
actual  goods  aiid  chattels;  nor,  on  tiie  other  hand,  solely  l)y  those  regulat- 
ing the  possession  and  transfer  of  instruments  representing  pure  value 
nie.isured  by  a  monetary  standard."! 

But  Mr.  Porter  does  not  indicate  in  what  quarter  we  are  to 
look  for  the  law  "peculiar  to  symbols  alone."  Negotiability 
we  are  supposed  to  be  familiar  with;  and  the  law  relating  to 
chattels  can  be  ascertained;  but  we  have  no  book  upon  "sym- 
bols," and  the  word  is  not,  as  a  heading,  in  the  digests.^ 

Negotiability,  Symbolism,  and  Estoppel. 

Effectively  to  consider  these  various  views  of  a  bill  of  lading 
we  must  recall  the  phenomena  that  they  are  supposed  to  ac- 
count for.  There  was  in  the  tirst  place  the  decision  in  Lickhar- 
row  V.  2[ason}  A  vendor  of  goods  ships  them  to  the  purchaser, 
and  indorses  to  him  the  bill  of  lading;  the  purchaser,  during 
the  transit,  resells  the  goods  and  indor.ses  over  the  bill  of  lad- 
ing to  the  sub-purchaser;  the  first  purchaser  fails,  and  the  first 
vendor  asserts  a  right  to  stop  in  transitu.  Now  the  point  to 
be  observed  is  that  although  such  right  would  clearly  exist  if 
there  had  been  no  bill  of  lading,  yet  that  the  existence  and  in- 
dorsement of  a  bill  have  taken  that  right  away.     Why? 

The  answer  seems  to  be  simple  enough:  Because  the  first 
vendor  has  accredited  the  title  of  his  purchaser  —  by  indorsing 
in  his  favor  the  bill  of  lading  he  has  indicated  to  third  persons 

•Sorter  on  Bills  of  Lading,  §  417.  It  was  as  efTective  in  transferring 

See  also  Am.  &  Eng.  Ency.  {id  ed.).  the  possession  as  the  delivery  of  the 

IV,  546;  Barnard  v.  Campbell  (18T4),  keys  of  a  warehouse  is  of  the  goods 

55  N.  Y.  46'J;  Shaw  v.  Railroad  Co.  contained  in  it,  or  of  the  store-keep- 

(1879),  101   U.  S.  564;  Friedlander  v.  er's  receipt  of  the  goods  described  in 

Texas  Ry.  (1888),  130  U.  S.  423;  Pol-  it."    But  it  will  readily  be  seen  that 

lard  V.  Reardon  (1895),  13  C.  C.  App.  when  so  used  the  word  affords  noas- 

171;  65  Fed.  R  848;  Raleigh  v.  Lowe  sistance  in  the  problem  which  Mr. 

(1S97).  101  Ga.  320;  28  S.  E.  R,  867.  Porter  had  in  hand;  for  when  we 

2 There  can  be  no  objection  to  the  have  said  that  symbolical  delivery 

use  made  of  the  word  in  Jlichigan  v.  has  the  same  effect  as  actual  deliv- 

Phillips  (1871),  60  III.  198,  where  it  is  ery  we  have  deprived  the  word  of 

said  that  "the  delivery  of  the  bill  of  all  its  mystery. 

lading  to  the   bank  was  a  good  sym-  3(1787)  2  T.  R  63;  1  U.  Bl.  357;  6 

bolical  delivery  of  the  highwines,  so  East,  21. 
as  to  vest  the  property  in  the  bank. 
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that  he  has  sold  the  goods  and  has  no  further  interest  in  thera. 
He  is  estopped  by  the  ostensible  ownership  of  his  purchaser. 
For  lack  of  such  elucidation  the  idea  of  the  "  negotiability"  of 
the  bill  was  seized  upon.  The  word  had  seemed  in  some  way 
to  explain  why  it  was  that  a  transferee  might  acquire  a  better 
title  to  bills  of  exchange  than  his  transferror  had.  AVhy  might 
it  not  be  as  effective  and  comforting  in  the  case  of  bills  of  lad- 
ing? 

Unfortunately  for  such  a  doctrine  it  involved  conclusions  that 
the  courts  declined  to  admit.  For  example,  if  a  bill  of  exchange 
were  fraudulently  transferred  by  its  custodian  to  an  innocent 
purchaser  its  "  negotiabilits'' "  provided  the  transferee  with  a 
good  title.  The  courts,  however,  refused  the  same  result  in  the 
case  of  a  bill  of  lading;  and  for  such  cases  it  was  said  that  a 
bill  of  lading  was  a  symbol  of  goods,  and  that  a  "  transfer  of 
the  symbol  does  not  operate  more  than  a  transfer  of  what  is 
represented."  ^ 

But,  in  its  turn,  this  doctrine  will  not  suit  the  other  case;  for 
in  it  the  transfer  of  the  bill  of  lading  does  "  operate  more  than 
a  transfer  of  what  is  represented."  The  two  views  are  thus 
seen  to  be  quite  antagonistic;  and  neither  of  them  will  explain 
the  phenomenon  to  which  the  other  of  them  alone  can  be  ap- 
plied.    They  are  both  therefore  incorrect. 

Observe  finally  that  the  symbolic  view  rests  upon  two  ideas: 
(1)  The  notion  that  the  indorsement  of  a  bill  of  lading  has 
some  effect  upon  the  property  in  the  goods  —  "a  transfer  of 
the  symbol  does  not  operate  more  than  a  transfer  of  what  is 
represented" — (which,  as  we  have  already  seen,  is  a  mistake); 
and  (2)  the  notion  that  inasmuch  as  a  good  title  to  chattels  can- 
not be  given  when  "  transferred  without  his  (the  true  owner's) 
authority,"  it  cannot  be  transferred  either  where  the  goods  are 
represented  by  some  symbol. 

But  the  assumption  that  title  to  goods  themselves  cannot  be 
so  passed  is  erroneous.  It  is  a  matter  of  most  frequent  occur- 
rence (as  we  have  abundantly  seen  2)  that  ostensible  owners 
and  ostensible  agents  confer  perfectly  good  titles  to  property 
which  they  neither  own  nor  have  any  authority  to  deal  with. 

1  See  Pease  v.  Gloahec  (1866),  L.  R     and  also  The  Argentina  (1867),  L.  R. 
1  P.  C.  219;  35  L.  J.  P.  C.  66,  in  whicli     1  A.  &  E.  370;  59  L.  J.  P.  C.  17. 
the  dictum  is  practically  reversed;        ^Ch.  XXL 
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The  Lichharrow  v.  Mason  case,  as  lias  been  shown,  was  an  ex- 
ample. Another  is  furnished  by  a  very  recent  case.^  An  owner 
of  goods  at  a  warehouse  was  induced  by  fraud  to  transfer  them 
in  the  books  of  the  warehouse  keeper  to  the  name  of  the  swin- 
dler. It  was  held  that  there  was  no  contract  between  the  dupe 
and  the  swindler,  and  that  therefore  the  property  in  the  goods 
had  not  passed;  but  nevertheless  that  the  dupe  was  estopped 
from  so  saying  (by  reason  of  the  ostensible  ownership  of  the 
swindler)  as  against  an  innocent  purchaser.  In  the  same  way 
the  holder  of  an  indorsed  bill  of  lading  may  have  no  title  what- 
ever to  the  goods,  but  he  has  been  accredited  as  the  owner  — 
been  supplied  with  that  which  makes  his  assertion  of  his  owner- 
ship credible;  and  the  real  owner  is  estopped  by  the  assistance 
so  rendered  to  the  misrepresentation  of  ownership. 

The  True  Vieio. —  ^eW^QV  "negotiability"  then  nor  "  sym- 
bolism" affords  us  any  help  in  dealing  with  questions  involv- 
ing the  title  to  gootls  covered  by  bills  of  lading.  And  we  are 
therefore  left  free  to  adopt  that  which  may  be  termed  the  com- 
mercial view  of  the  matter: 

1.  It  is  the  goods  that  are  sold  and  not  the  bill  of  lading. 

2.  The  bill  is  a  document  of  title  which  usually  accompanies 
the  ownership  of  the  goods  it  refers  to,  and  is  therefore  indica- 
tive of  title  to  them. 

3.  Consequently  it  estops  the  signer  or  issuer  of  it  from  deny- 
ing the  representations  which  it  contains  —  the  first  conclu- 
sion. 

4.  And  an  indorsement  of  it  will  estop  the  true  owner  from 
asserting  any  claim  as  against  innocent  purchasers  by  reason 
of  the  doctrine  of  estoppel  by  assisted  misrepresentation  —  the 
second  conclusion. 

Entopjyel. —  It  is  the  more  surprising  that  this  commercial 
view  of  the  subject  was  overborne  by  the  notions  of  negotia- 
bility and  symbolism  above  referred  to,  when  it  is  remembered 
that  a  most  excellent  start  upon  the  right  road  was  made  as 
early  as  17S7,  Ashhurst,  J.,  saying  with  reference  to  the  a))- 
pearance  of  ownership  created  by  jiossession  of  a  bill  of  lading:"^ 

"We  may  lay  it  down  as  a  broad,  general  princii)le  tliat  wlienever  one 
of  two  innocent  parties  must  sulFer  by  the  acts  of  a  third,  he  wiio  enables 
such  third  person  to  occasion  the  loss  must  sustain  it." 

1  Henderson  v.  Williams  (1895).  1  SLickbarrow  v.  Mason  (1787),  2 
Q.  B.  521;  64  L.  J.  Q.  B.  308.  T.  R.  63. 
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Consider  this  case  {TJrl-larrovj  v.  3Irtso7i),  for  it  is  the  leading 
one  with  reference  to  indorsed  bills  of  lading,  although  its  chief 
principle  has  been  widely  departed  from.  The  case  was  prior 
to  the  modern  formulation  of  the  doctrine  of  estoppel,  but  ob- 
serve how  closely  in  the  quotation  just  given  it  follows  lines 
now  familiar;  and  although  it  introduces  the  idea  of  negotia- 
bility, and  the  passing  of  property  by  the  indorsement  of  the 
bill,  yet  the  law  merchant  is  repudiated,  and  the  rationale  is 
"  because  it  would  be  enabling  either  of  the  original  parties  to 
assist  in  a  fraud."     Ashhurst,  J.,  said:  ^ 

"As  bptween  the  vendor  and  third  persons  the  delivery  of  a  bill  of  lad- 
ing is  a  delivpry  of  the  goods  themselves;  if  not,  it  would  enable  the  con- 
signee to  make  the  bill  of  lading  an  instrument  of  fraud.  The  consignee 
of  a  bill  of  lading  trusts  to  the  indorsement;  tl>e  instrument  is  in  its  nature 
transferable  in  this  respect,  therefore  tliis  is  similar  to  the  case  of  a  bill  of 
exchange.  If  the  consignor  had  intemleJ  to  restrain  tlie  negotiability  of 
it,  he  sliould  have  confined  the  delivery  of  the  goods  to  the  vendor  only, 
but  he  has  made  it  an  indorsable  instrument.  So  it  is  like  a  bill  of  ex^ 
change,  as  in  whicli  case  between  the  drawer  and  the  payee  the  consider- 
ation may  be  gone  into,  yet  it  cannot  between  the  drawer  and  an  indorser; 
and  the  reason  is  because  it  ivould  be  enabling  e  it  I  ler  of  the  original  parties 
to  assist  in  a  fraud.  The  rule  is  founded  purely  on  principles  of  law  and 
not  on  the  custom  of  merchants.  The  custom  of  merchants  only  establishes 
that  such  an  instrumnnt  may  be  indorsed;  but  the  effect  of  that  indorse- 
ment is  a  question  of  law,  whicli  is  that  as  between  the  original  parties  the 
consideration  may  be  inquired  into,  though  wiien  third  parties  are  con- 
cerned it  cannot.     This  is  also  the  case  with  respect  of  a  bill  of  lading." 

And  Grose,  J.,  more  pertinently  said:^ 

"^  bill  of  lading  calories  credit  loilh  it;  the  consignor  by  his  indorsement 
gives  credit  to  the  bill  of  lading,  and  on  the  faith  of  tliat  money  is  advanced." 

Unfortunately  the  "  broad  general  principle"  of  estoppel  so 
admirably  embodied  in  these  quotations  was  not  appreciated 
by  succeeding  judges.  To  them  "  negotiability  "  and  antago- 
nism to  the  general  law  was  all  that  could  be  said  in  explana- 
tion of  the  fact  that  an  owner  might  lose  his  title  by  the 
ostensible  ownership  of  another. 

American  Law. —  In  the  United  States,  although  there  are 
many  cases  in  which  the  judgments  proceed  upon  considera- 
tions of  "  negotiability,"  there  are  others  which  seek  to  combine 
"  negotiability  "  with  estoppel;  and  there  are  a  few  which  may 

1  2  T.  R.  71.  right  only.     6  East,  30  (n.),  36  (n.)t 

22  T.  R.  76.     Buller,  J.,  in  one  par-  This  is  not  elsewhere  put  forward, 

agraph  takes  lower  ground  and  bases  and  is  inconsistent  with   Kemp  v. 

the  right  to  stop  in  transitu  upon  Falk  (1881),  7  App.  Cas.  577;  and  the 

the  fact  that  the  indorsee  has  the  Sale  of  Goods  Act,  56  &  57  Vic.  (Imp.;, 

legal  property  in  the  goods,  whereas  ch.  71,  §  47. 

the  vendor-shipper  has  an  equitable 
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be  cited  in  support  of  the  present  writer's  view.     The  follow- 
ing is  an  example  of  the  combination  referred  to: 

"Bill  of  lading  in  the  usual  form  W'lnixaimjotidble  ^;l.s7r^tme?^^ although 
not  in  the  same  sense  as  promissory  notes  or  bills  of  exchange,  one  who 
voluntarily  puts  it  out  is  estopped  to  claim  the  goods  as  against  one  who 
innocently  advances  value  on  it,  if  one  of  the  two  must  suffer. 

Mr.  Colebrook,  with  an  uncommonly  clear  view  of  the  appli- 
cation of  the  principles  of  estoppel  (but  still  holding  on  to 
"^waM-negotiability"),  thus  summarizes  some  of  the  cases  and 
says: 

"It  has  become  a  very  common  transaction  in  the  comnn  rcial  world  to 
use  documents  and  tmijc/a  of  title,  g/m.si-negotiable  under  blank  indorse- 
ment as  certificates  of  stock,  bills  of  lading,  warehouse  and  coiton-pivss 
receipts,  and  other  like  symbols  of  property,  as  collateral  security  for  the 
payment  of  loans,  and  discounts  of  commercial  papers.  Such  collateral 
securities  are  readily  converted  into  funds,  and  the  value  thereof  is  easily 
determined  by  the  (luotations  of  the  great  exchanges.  The  7nles  of  estop- 
pel in  jniis  or  equitable  estoppel  are  invoked  for  the  protection  of  the 
pledgee  for  value  without  notice  of  such  (j-Ha.si-negotiable  collateral  securi- 
ties The  rei)ivsentations  contained  in  such  documents  of  title  under 
indorsement  in  blank  and  delivery  are  regarded  as  of  equal  weight  as  rep- 
resentations contained  in  commercial  paper,  and  the  transfer  thereof  car- 
Ties  some  of  the  privileges  enjoved  by  the  indorsee  for  value  of  negotiable 
securities.  An  innocent  pledgee  for  value  of  certificates  of  stock  thus  in- 
dorsed in  blank  with  an  irrevocable  power  of  attorney  to  transfer  is  vested 
with  an  unimneachable  title  to  the  shares  of  stock.  The  presumption  arises 
by  the  possession  of  certificates  of  stock  indorsed  in  blank  that  the  pledgor 
is  the  owner,  although  the  certificate  and  indorsement  are  in  the  name  of 
another  person.  The  pledgee's  title  is  protected  as  against  the  owner  in 
cases  of  fraud  and  niisapproi)riation  where  such  owner  through  his  mis- 
taken confidence  has  intrusted  to  a  third  person  documents  or  indicia  of 
propertv  indorsed  in  blank,  so  that  he  has  the  legal  title  and  apparent 
ownership,  and  is  thus  enabled  to  deceive  an  innocent  pledgee  advancing  his 
money  upon  the  faith  thereof.  Tlie  rules  of  equitable  estoppel  are  also 
ai.plied  in  favor  of  the  bona  Jide  pledgee  for  value  of  bills  of  lading,  ware- 
house receipts,  cotton-press  notes,  and  other  guasi-negotiable  collateral 
securities."  2 

To  this  may  be  added  a  paragraph  from  a  recent  American 
decision.     It  quotes  from  Lord  HerschelP  as  follows: 

"The  general  rule  of  the  law  is  tliat  where  a  person  has  obtained  the 
property  of  another  from  one  who  is  dealing  with  it  without  the  authority 
of  the  true  owner,  no  title  is  acquired  as  against  that  owner,  even  though 
full  valce  be  given  and  the  pro|)ertv  be  taken  in  the  belief  that  an  unques- 
tionable title  thereto  is  being  obtained:  unless  the  person  takimjit^  can 
snow  that  the  true  owner  has  so  acted  as  to  ynislead  hnn  into  the  belief  that 
the  person  dealimj  with  the  property  had  authority  to  do  so.  If  this  can  he 
shown,agood  title  is  acquired  by  personal  estoppel  against  the  true  owner. 

And  then  proceeds: 

"The  peculiar  form  ami  phraseologv  of  ordinary  bills  of  lading,  and  the 
cenerallv  known  reliance  placed  upon  them,  and  credit  given  them  in  com- 
mercial communities,  render  the  principles  of  these  expressions  especially 

1  Pollard  V.  Reardon  (189o),  13C.C.  See  the  cases  there  cited;  and  see 
A.  171;  6.-)  Fed.  R.  848.  P-  -^^0. 

20n   Collateral   Securities,   p.    34.        3  Simmons  v.  London  (189'3),  A.  C. 

215;  01  L.  J.  Cb.  T23. 
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applicable  to  them;  and  common  honesty,  in  the  light  of  modern  business 
and  financial  metliods,  throws  a  special  burden  on  tiiose  who  put  them 
out."i 

Such  and  similar  language  is  having  its  effect  in  breaking 
down  that  view  of  the  law  which  is  well  represented  both  in 
England  and  America  by  the  following  quotations  from  Smith's 

Mercantile  Law: 

"Therefore,  save  in  cases  within  the  Factors  Act,  delivery  by  a  person 
who  lias  improperly  obtained  it,  or  without  authority  from  the  owner,  of 
a  bill  of  lading  indorsed  in  blank  to  a  bona  fidu  transferee  for  value,  con- 
fers no  title  to  tlie  goods  which  it  represents." 2 

By  the  American  annotators  of  the  same  work  it  is  said : 
"Nothing  can  in  fact  be  a  greater  departure  from  the  principles  and 
analogi(-s  of  the  common  law  than  to  treat  bills  of  lading  or  other  docu- 
mentary evidences  of  title  to  chattels  personal  as  negotiable  instruments. 
Instruments  which  represent  choses  in  action  may  be  negotiable  because 
the  right  cannot  be  separated  from  the  instrument,  and  has  no  distinct  or 
actual  physical  existence.  And  even  there  negotiability  only  exists  in  the 
case  of  absolute  promises  for  the  payment  of  money,  a  thing  negotiable  in 
itself  and  which  cannot  be  reclaimed  by  the  true  owner  of  any  one  who  has 
received  it  bona  fide  and  in  exchange  for  valuable  consideration.  But 
chattels  personal  are  wholly  insusceptible  of  negotiation  '  in  themselves, 
and  it  is  manifestly  inconsistent  to  give  tlie  documents  which  represent 
them  a  different  character.  The  result  of  the  cases,  therefore,  as  a  whole 
seems  to  be  that  while  on  the  one  hand  the  possession  of  bills  of  lading  or 
otlu-r  documents  of  the  same  nature  may  be  evidence  of  title,  and  equiva- 
lent for  some  purposes  to  actual  possession,  yet  that  on  the  other  it  does 
not  constitute  title  nor  dispense  ivith  the  ride  nemo  plus  juris  ad  alium 
transferre  potest,  quam  ipse  habet."^ 

Some  Lateii  Cases. 

Although  it  cannot  yet  be  said  in  England  that  there  has 
been  any  substantial  recognition  of  the  principles  here  advo- 
cated, yet  the  cases  are  moving  in  the  direction  which  these 
principles  justify ;  and  there  is  much  in  analogous  departments 
of  the  law  which  can  be  cited  in  their  favor.  As  we  have  al- 
ready noted,  the  only  qualification  of  the  doctrine  of  "  symbol- 
ism" ^-as  that  indorsement  of  a  bill  of  lading  would  deprive  a 
consignor  of  his  right  to  stop  in  transitu;  any  other  rights 
■which  he  or  anybody  else  might  have  were  unaffected. 

But  observe  the  entrance  of  the  wedge  in  18G6:  A  bill  of 

1  Pollard  V.  Reardon  (1895),  13  C.  C.  are  incapable  of  being  the  subject  of 

A.  171;  65  Fed,  R.  850.  negotiation  —  are  not  "negotiable." 

2 10th  ed.,  vol,  I,  346.  Cannot  they  be  sold  and  transferred? 

3  Observe  how  a  change  from  the  See  the  phrases  discussed  in  chapter 

usual  expressions  "negotiable  "  and  XXIV, 

"negotiability"  to  "negotiation"  at  ^8th   Am,   ed,,  §   1226.     And  see 

once  challenges  attention, and  makes  §  1750. 
us  wonder  whether  after  all  goods 
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lading  was  sent  to  the  vendor's  agent  with  authority  to  trans- 
fer it  to  the  vendee;  he  did  transfer  it,  but  retook  it  as  security 
for  the  purchase-money;  by  means  of  a  fraudulent  pretext  the 
purchaser  again  got  possession  of  it,  and  with  its  help  sold  the 
goods.  Now  apparently  it  was  admitted  that  if  the  bill  had 
been  obtained  by  the  same  sort  of  fraud  from  the  shipper  ho 
could  have  successfully  claimed  the  goods;  but  the  shi[)per, 
having  indorsed  the  bill  to  an  agent  (from  whom  it  was  taken). 
Lord  Chelmsford  told  him  that  Lord  Campbeirs  previous  dic- 
tum ("  The  transfer  of  a  symbol  does  not  operate  more  than  a 
transfer  of  what  is  represented") 

"is  very  carefully  confined  in  its  terms  to  the  original  transfer  of  a  bill  of 
lading  deliverable  to  the  assigns  of  the  shipper.  In  the  cases  which  it  sup- 
poses there  could  be  no  lawful  assigns  of  the  shipper,  and  consequently 
the  bill  of  lading  could  have  no  existence  as  a  negotiable  instrument.  But 
in  the  jiresent  case  the  shipper  of  the  goods,  having  obtained  a  bdl  of  lad- 
ing, indorsed  it  to  order  and  assigns  and  forwarded  it  to  S.  (the  agent)  tor 
the  express  purpose  of  it  being  indorsed  by  him  and  handed  over  to  S.  & 
T."  (the  original  purchasers).^ 

The  next  step  was  to  hold  (1SG7)  that  although  the  agent 
had  express  instructions  not  to  part  with  the  bill  of  lading 
without  receiving  payment,  yet  if  he  did  so  an  innocent  trans- 
feree was  safe.'-  Clearly,  if  an  agent  (apart  from  special  cir- 
cumstances) had  been  intrusted  with  goods  to  be  handed  over 
to  some  one  only  upon  receiving  certain  moneys,  a  breach  of 
his  instructions  would  in  no  way  affect  the  principal.  This 
last  decision  can  be  justified  upon  the  principles  of  estoppel 
only.     It  goes  beyond  the  legislation  which  provides 

"that  where  a  document  of  title  to  goods  has  been  Imi-fully  transferred  to 
any  person  as  buyer  or  owner  of  the  goods,  and  the  person  transfers  the 
document  to  a  person  who  takes  the  document  in  good  faith  and  for  valu- 
able consideration,  .  .  .  the  unpaid  seller's  right  of  lien,  or  retention, 
or  stoppage  in  transitu,  can  only  be  exercised  subject  to  the  rights  of  the 
transferee."  * 

Moving  still  further  away  from  Lord  Campbell's  view  is 
the  case  of  Ba?ik  of  India  v.  Henderson  (ISTi)  in  the  Privy 
Council.*  Goods  were  sold  and  shipped  upon  the  agreement 
that  they  were  to  be  sent  to  the  purchaser's  agent,  who  was 

1  Pease  v.  Gloahec  (1866),  L.  R.  1  P.  ^The    Factors  Act,  52  &  53  Vic. 

C.  219;  35  L.  J.  P.  C.  GO.    See  similar  (Imp.),  ch.  45,  ^  10. 

distinction  taken  as  between  a  bill  *  L.   R  5  P.   C.  501.     See    similar 

of  exchange  intended  to  be  issued  cases,  but  disposed   of   upon   other 

and  one  not  so  intended,  in  chapter  grounds:  Rodger  v.  Comptoir  (1869), 

XXIV.  I-  R-  2  P.  C.  393:  38  L.  J.  P.  C.  30; 

^The  Argentina  (1867).  L,  R.  1  A.  Henderson  v.  Comptoir  (1873),  L.  R. 

&  E.  375;  59  L.  J.  P.  C.  17.  5  P.  C.  253;  42  L.  J.  P.  C.  60. 
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to  remit  the  proceeds  for  application  upon  the  purchase-money; 
the  purchaser  having  received  the  bill  of  lading  for  this  spe- 
cific purpose,  fraudulently  pledged  the  goods  and  indorsed  the 
bill  to  a  bank;  held,  that  the  bank  had  acquired  a  good  title. 
In  further  development  of  the  same  principle  is  the  recent 
(1S05)  case  of  Henderson  v.  Williams}  It  was  a  case  of  goods 
not  at  sea,  but  in  a  warehouse,  in  which  the  owner  was  tricked 
into  a  transfer  of  them.  The  court  held  that  the  transfer  w^as 
not  made  in  pursuance  of  any  contract,  and  therefore  that  no 

title  passed,  but 

"  the  true  owner  having  enabled  F.  to  hold  himself  out  as  the  owner  could 

not  set  up  his  title  against  that  of  the  purchaser;  " 

In  other  words,  ostensible  ownership  will  estop  even  where 
the  appearance  of  title  is  not  only  not  with  the  assent  of  the 
true  owner,  but  has  been  obtained  by  fraud  upon  him. 

With  such  cases  in  view  what  ought  to  be  done  with  such 
a  point  as  this?  A  vendor  sent  to  his  purchaser  a  bill  of  lading, 
and  also  for  acceptance  a  bill  of  exchange  for  the  price;  the 
purchaser  ought  to  have  retained  the  bill  of  lading  unless  he 
accepted  and  returned  the  draft;  he  did  neither,  but  wrong- 
fully transferred  the  bill  of  lading  to  an  innocent  purchaser. 
The  case  seems  to  be  simple  enough  —  the  original  vendor  is 
of  course  estopped,  for  he  has  [lermitted  the  appearance  of 
ownership  in  another  person.  Unfortunately,  however,  there 
is  a  provision  in  the  Factors  Act^  which  declares  that 

"  where  a  person  ha%'ing  bought  or  agreed  to  buy  goods,  obtains  with  the 
consent  of  the  seller  possession  of  the  documents  of  title;  " 

from  which  it  was  assumed  that  the  only  question  was  whether 
the  first  purchaser  was  or  was  not  ^^  ivith  the  consent  of  the 
seller  in  possession  of  the  documents  of  title;"  it  was  held  that 
he  was  not;  that  the  act  did  not  help  the  sub-purchaser;  and 
that  he  must  lose  — not  a  word  about  estoppel,  or  the  case  of 
Henderson  v.  Williams  above  referred  to.'  Upon  ap})eal  a  dif- 
ferent reading  of  the  statute  led  to  an  opposite  conclusion.* 

1(1895)  1  Q.  B.  521;  64  L.  J.  Q.  B.  3  Cahn  v.  Pocketts  (1898),  2  Q.  B. 
308.  And  see  the  discussion  in  chap-  61;  67  L.  J.  Q.  B.  625.  For  other  in- 
ter XXI.  stances  of  the  baneful  effect  of  the 

-  52  &  53  Vic,  ch.  45,  §  9;  The  Sales  Factors  Act,  in  diverting  attention 

of  Goods  Act,  56  &  57  Vic.  (Imp.),  from   principle,  see  chapter  XXIII. 

ch.  71.  g  25  (2);  59  Vic.  (Man.),  ch.  25,  4(1899)  1  Q.  B.  643;  68  L.  J.  Q.  B. 

§  24  (2).  515. 
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American  Authorities. —  Although  it  cannot  be  said  that  any 
early  exposition  of  the  law  etjuals  in  value  the  sentence  which 
we  have  several  times  quoted  from  Mr.  Justice  Ashhurst's 
judf^ment  in  LicTiharroio  v.  Jfason,  yet  fortune  so  willed  that 
a  dictum  of  Mr.  Justice  Story  in  1828  should  have  in  America 
a  greater  effect  in  rightly  directing  the  law  as  to  bills  of  lad- 
ing than  that  of  the  English  judge  had  in  his  countr}'.'  Judge 
Story  said : 

"By  tlie  well-settled  principles  of  commercial  law  the  assignee  is  thus 
constituted  tlie  aatliorized  a<;jent  of  tlio  owner,  whoever  he  may  be.  to  re- 
ceive tlie  goods;  and  by  liis  indorsement  of  the  bill  of  lading  to  a  bona  fide 
purciiaser  for  a  valuable  consideration  without  notice  of  any  adverse  in- 
terest, the  latter  becomes  as  against  the  world  ^  the  owner  of  the  goods. 
This  is  the  result  of  the  principle  that  bills  of  lading  are  transferable  by 
indorsement,  and  thus  may  pass  the  property.  It  matters  not  irhetficr  the 
consiifiiee  in  such  case  be  the  buiier  of  the  goods  or  the  factor  or  agent  of  tlie 
owner.  His  transfer  in  such  cases  is  equally  capable  of  diverting  the  prop- 
erty of  the  owner  and  vesting  it  in  the  indorsee  of  the  bill  of  lading." 3 

It  will  be  seen  that  we  are  by  this  statement  of  the  law  at 
once  away  from  the  mere  question  of  the  effect  of  the  transfer 
of  a  bill  of  lading  upon  the  right  to  stop  in  transitu;  and 
although  we  have  wrong  basic  principles:  (1)  that  the  indorse- 
ment of  a  bill  of  lading  passes  the  property  in  the  goods;  and 
(2)  that  the  assignee  is  an  agent,  yet  that  is  a  defect,  not  in 
the  statement  of  the  law  but  in  the  reasons  given  for  it. 

The  error  nevertheless  had  its  effect;  so  that  even  after  es- 
toppel was  thought  to  be  the  true  ground  of  decision,  its  prin- 
ciples were  not  at  once  completely  grasped.  For  example,  a 
bill  of  lading  was  handed  to  an  agent  to  be  delivered  to  a  pur- 
chaser of  the  goods  when  a  draft  for  the  purchase-money  was 
paid;  the  agent  gave  it  up  upon  receiving  an  acceptance  merely 
of  the  draft;  the  purchaser  pledged  the  goods;  and  it  was  held 
that  the  pledgee  could  not  retain  the  goods  as  against  the  orig- 
inal vendor,  for  the  agent  had  no  authority  to  transfer  the  bill. 
Estoppel  would  of  course  decide  the  other  way.* 

More  in  harmony  with  the  principles  of  estoppel  is  a  later 
case:  The  owner  of  goods,  in  pursuance  of  an  arangement  with 

1  As  to  the  effect  upon  the  general  385.  See  Munroe  v.  Philadelphia 
law  of  Mr.  Justice  Ashhurst's  dictum,     (189G),  75  Fed.  R  546. 

seech.  XIV.  ^StoUenwerck   v.  Thacher  (1874), 

2  This  is  too  wide.  If  the  goods  had  115  Mass.  224.  No  objection  upon 
been  shipped  by  a  thief  of  them,  no  the  ground  of  estoppel  can  be  made 
transfer  of  the  bill  of  lading  could  to  Saltus  v.  Everett  (18o8),  20  \yend. 
oust  the  true  owner.  (N.  Y.)  268. 

sConard  v.  Atlantic  (1828),  26  U.  S. 
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a  purchaser,  delivered  thera  to  a  carrier,  taking  a  receipt  indi- 
cating that  "  bills  of  lading  will  be  issued  on  return  of  this  re- 
ceipt;"  the  owner  retained  the  receipt;  the  carrier  notwith- 
standing his  receipt  issued  a  bill  of  lading  to  the  purchaser, 
who  pledged  it;  held,  that  the  pledgee  was  entitled  as  against 
the  owner.' 

To  the  same  eflfect  is  a  very  recent  case  in  the  federal  courts. 
Goods  in  process  of  shipment  were  transferred  by  bill  of  sale; 
the  purchaser  neglected  to  ask  for  a  bill  of  lading;  the  vendor 
got  it,  and  with  its  assistance  fraudulently  resold  the  goods; 
the  second  purchaser  was  preferred.  Proceeding  upon  the  prin- 
ciples of  estoppel  the  court  inquired 

"whetlier  the  plaintiflFs  had  by  their  own  conduct  enabled  Smith  to 
hold  himself  forth  to  the  world  as  having',  not  the  possession  only,  but  the 
property?"  and  added:  "When  Pollard,  Pettus  &  Co.  accepted  from  Mans- 
field a  bill  of  sale  of  the  hides  in  question,  they  knew  that  in  the  regular 
course  of  business  a  clean  bill  of  lading  for  them  would  issue  to  him,  cloth- 
ing him  with  the  customary  indicia  of  absolute  ownership.  They  took 
the  chances  arising  from  this.  They  must  stand  as  though  they  assented 
to  it,  and  they  can  claim  no  right  against  any  one  who  dealt  with  Mansfield 
in  good  faith  relying  upon  it.  Their  presumed  assent  to  the  issue  of  the 
bill  of  lading  to  Mansfield  is  emphasized  by  their  laches  in  applying  for  it. 
Wliatever  may  be  the  nature  of  their  right  it  cannot  prevail  against  Rear- 
don's  title  under  the  bill  of  lading." 2 

Similar  to  the  Privy  Council  case  of  Bank  of  India  v.  Ilen- 
derson  above  referred  to'  is  that  of  Munroe  v.  Philadelphia*  in 
which  a  transfer  of  goods,  and  indorsement  of  its  covering  bill 
of  ladiiig  in  breach  of  trust,  was  held  to  give  a  good  title  to  the 
transferee. 

One  further  American  case.  Its  dicta  relate  to  warehouse  re- 
ceipts, but  the  same  principle  governs  all  sorts  of  documents 
of  title.  Notes  payable  in  property  were  by  the  law  of  the 
state  transferable  but  not  negotiable.  They  were  left  with  an 
agent  for  collection,  who  fraudulently  transferred  them  to  an 
innocent  purchaser.     It  was  held  that  the  true  owner 

"having  put  its  agent  in  possession  of  the  notes,  which  showed  on  their 
face  that  the  latter  was  owner,  was  estopped  from  questioning  the  title  of 
the  transferee." 

"A  pledgee  himself  may,  by  his  neglect  or  through  misplaced  confi- 
dence, bring  himself  within  the  rule  of  equitable  estoppel;  as  where  he  has 

'Fourth   Nat.   Bank  v.   St.  Louis  had  been  given  up.  the  decision  was 

(1882),  11  Mo.  App.  333.     In  England  the  other  way  —  the  vendor  won. 

in  a  somewhat  similar  case  (Schuster  2  Pollard  v.  Reardon  (1895),  13  C.  C. 

V.  McKellar  (1857),  7  E.  &  B.  704;  26  A.  185;  C5  Fed.  R.  852. 

L.  J.  Q.  B.  281).  where  the  vendor  had  '  3  Ante,  p.  331. 

the  mate's  receipt,  and  a  bill  ought  *  75  Fed.R  545. 
not  to  have  been  issued  until  receipt 
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pprmitted  the  plpflp;er  to  take  possession  of  the  property  and  to  obtain 
warehouse  reci'ipts  for  the  same.  In  such  cases  the  pledgee  is  estopped  to 
set  u|)  liis  title  as  against  a  subsequent  pledgee,  receiving  the  receipt  in 
good  faitii  for  value  adviUK-ed  on  the  cred.t  of  his  title  an.l  possession.  The 
like  rule  api)lies  where  the  owner  of  properly  allows  a  party  to  take  ware- 
house receii)ts  in  his  own  name,  being  deceived  by  liis  fraudulent  conduct, 
and  the  receipts  are  negotiable  as  collateral  security  to  a  bona  fide  pledgee 
for  value  without  notice  of  the  fraud."  ^ 

Observe  how  easy  it  is  to  dispense  with  "  negotiability  "  and 
"s3'mbolism." 

The  extent  to  which  we  have  departed  both  in  England  and 
America  from  the  idea  that  "the  transfer  of  a  symbol  does  not 
oj)erato  more  than  a  transfer  of  what  is  represented"  will  now 
be  appreciated.  It  is  hoped  too  that  what  has  been  said  will 
sufficiently  prove  that  such  departure  is  to  be  in  no  way  at- 
tributed to  the  "negotiability"  of  bills  of  lading;  but  that  it 
must  be  set  down  to  clearing  apprehension  of  the  principles  of 
estoppel  by  ostensible  ownership  and  ostensible  agency. 

Dock  Warrants,  etc. 

The  law  as  to  dock  warrants,  etc.,  has  pursued  a  course  some- 
what similar  to  that  just  traced  in  dealing  with  bills  of  lading. 
That  is  to  say,  it  commenced  with  the  enunciation  of  sound 
general  principles;  those  principles  were  speedily  lost  si^ht  of, 
to  reappear  here  and  there  as  ineffective  dicta  or  for  the  mere 
purpose  of  being  condemned;  while  nevertheless  some  "stream 
of  tendency  which  maketh  for  righteousness"  was  accomplish- 
ing useful  work  —  a  tendency  this  time  manifesting  itself  in 
acts  of  Parliament  and  thwarted  by  the  courts. 

The  Early  Z(«<;.— What  can  be  better  than  the  declaration 
of  Lord  Ellenborough  in  1812: 

"Strangers  can  only  look  at  the  acts  of  the  parties  and  to  the  external 
indicia  of^propertv,  and  not  to  the  first  communications  which  may  pass 
between  a  principal  and  his  broker;  and  if  a  person  authorize  another  to 
assume  the  apparent  right  of  disposing  of  property  in  the  ordinary  course 
of  trade,  it  must  be  presumed  that  the  apparent  authority  is  the  real  au- 
thority." 2 

Unless,  indeed,  it  be  the  statement  of  Bay  ley,  J.,  in  1817,  that 

nemo  dat  quod  non  hahet 

"will  certainly  not  apply  where  the  owner  of  goods  has  lent  himself  to  ac- 
credit the  title  of  another  person  by  placing  in  his  power  those  symbols  of 
])roperty  which  have  enabled  him  to  hold  himself  out  as  tlie  purchaser  of 

the  goods."  3 

1  Atlanta  v.  Hunt  (1897).  100  Tenn.        2  Pickering  v.  Busk  (1812),  15  East, 
89;  42  S.  W.  R  482.     And  see  crises    38. 
there  cited.  ^Boyson  v.  Coles  (1817),  6  M.  &  S. 
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To  the  same  effect  Abbott,  C.  J.  (182i),  held  that  the  ques- 
tion which  ouiz-ht  to  have  been  left  to  the  jury  was 

"wlicther  tho  plaintiirs  had  by  tlieir  own  conduct  enabled  Smith  to  ho^d 
hiviself  forth  to  tlie  world  as  having  not  the  possession  only,  but  the  prop- 
erty.'" i 

JCothing  could  be  more  satisfactory  than  these  expositions 
of  the  law.  And  for  the  future  it  seemed  as  if  the  ordy  ques- 
tion was  to  be  one  of  fact:  Did  the  true  owner  "accredit  the 
title"  of  the  ostensible  owner  (by  handing  over  to  him  docu- 
ments of  title  or  otherwise)?     If  so  he  is  estopped. 

Unfortunately,  however,  the  law  as  thus  stated  was  almost 
immediately  overlooked.  Afterwards  it  was  qualified  and  min- 
imized, then  overruled,  and  finally  underwent  partial  and  in- 
congruous resuscitation  by  acts  of  Parliament,  which  well-nigh 
sent  to  oblivion  the  principles  upon  which  it  rested. 

Siibmergejice. —  In  1825  (one  year  only  after  the  decision  of 
Abbott,  C.  J.)  Best,  C.  J.,  had  a  case  before  him  very  much 
like  those  already  referred  to,  and  he  decided  against  the  inno- 
cent purchaser,  deploring  that  the  state  of  the  law  gave  him 
no  alternative: 

"  Had  I  authority  to  alter  the  law,  as  the  mode  of  carrying  on  commerce 
has  altered,  I  would  say  that  when  the  owner  of  property  conceals  him- 
self, whoever  can  prove  a  good  title  under  the  person  wliom  the  concealed 
owner  permits  to  hold  it  should  retain  that  property  against  the  owner; 
but  this  is  not  yet  the  law  of  England.""'^ 

The  decision  may  be  taken  to  be  the  commencement  of  a  most 
curious  struggle  (still  unfinished)  between  Parliament  and  the 
courts,  the  former  endeavoring  (by  its  Factors  Acts)  to  bring 
the  law  into  harmony  with  mercantile  usage,  and  the  courts, 
with  minutest  criticism,  declaring  that  Parliament  has  not  yet 
effectively  done  it.  Not  principle  nor  commercial  usage,  but 
inclusion  witliin  literal  and  narrow  interj)retation  of  statutes, 
became  the  tost  of  ownership  of  merchandise,  with  such  results 
as  we  might  expect.  Unfortunately,  too,  some  of  the  states  of 
America  and  provinces  of  Canada  became  involved  in  the  con- 
test. 

24     Compare  the  finding  of  the  jury  i  Dyer  v.  Pearson,  3  B.  &  C.  38. 

in  that  case  with  the  finding  in  Spear  2  Williams  v.  Barton  (1825),  3  Bing. 

V.  Travers  (1815),  4  Camp.  251:  "That  139.     See  also  per  Parke,  B.,  in  Phil- 

in  practice  the  indorsed  dock  war-  lips  v.  Huth  (1«40),  6  M.  &  W.  596;  9 

rants  and   certificates    are   handed  L.  J.  Ex.  326. 
from  seller  to  buyer  as  a  complete 
transfer  of  the  goods." 
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Here  and  there  no  doubt  during  this  unsatisf;ictor\'  period 
the  old  principles  are  cited,  and  even  said  to  be  still  in  edective 
service.  For  example  a  well-known  judgment  of  Mr.  Justice 
Blackburn  in  1675  contains  the  following: 

"It  the  owner  of  tlie  gooJs  had  so  acteil  astoclotlie  tlie  seller  or  pled;:eo 
witli  appiriMit  autliority  to  sell  or  pleil;^e,  he  was  at  cotniiioti  law  prccln.leJ, 
as  against  those  who  were  mdnced  bond  fnh;  to  act  on  tlie  faitii  of  that 
apparent  authority,  from  denying  that  he  had  given  siioli  an  authority, 
and  the  result  was  the  same  as  if  he  had  really  given  it."' 

But  all  such  declarations  are  in  1S77  specifically  and  elabo- 
rately discarded,  with  the  remark  that  if  leaving  documents  of 
title  in  the  hands  of  another  might  estop  the  owner  of  the  goods 
as  against  an  innocent  purchaser  of  them, 

"there  would  have  heen.  as  it  seems  to  me  [Cockburn,  C.  J.],  no  necessity 
for  giving  eJl'ect  by  statute  to  the  unauthorized  sale  of  goods  l)y  a  factor."  2 

The  chief  elfects  then  of  these  Factors  Acts  (passed  for  the  pur- 
pose of  accomplishing  that  which  Best,  C.  J.,  declared  was  be- 
yond the  power  of  the  courts)  were  in  the  first  place  to  divert 
attention  from  principles  which  were  in  reality  quite  suflicient 
for  the  cases,  and  secondly  to  furnish  proof  that  no  such  prin- 
ciples existed.  The  case  from  which  the  above  extract  is  taken 
was  indeed  at  once'  reversed  by  Parliament  (forming  an  inter- 
esting episode  in  the  struggle);  but  the  decision  remains  as  a 
formidable  obstacle  should  we  again  try  to  proceed  upon  ])rin- 
ciple.*  Had  the  learned  chief  justice  observed  the  dicta  in  a 
House  of  Lords  case  of  but  six  years  before,  we  might,  instead 
of  barricade,  have  had  from  him  as  much  help  as  he  has  con- 
tributed to  other  departments  of  the  law.  For  Lord  Hatherly 
had  declared  for  the  old  principles  when  he  said: 

"When,  however,  one  person  arms  another  with  a  symbol  of  property  he 
should  be  the  sulTerer,  and  not  the  jierson  who  gives  credit  to  the  opera- 
tion and  is  misled  by  it;  "^ 

and  Lords  Chelmsford  and  Colonsay  had  agreed  with  him.  The 
case,  however,  went  off  in  the  Lords  upon  misleading  analysis 
of  the  Factors  Acts,  and  the  dicta  (the  only  parts  valuable)  were 
overlooked.     They  may  still  be  of  service. 

iCole  V.  Northwestern  (1875).  L.  Vic.  (Imp.),  ch.  71,  §25(1);  59  Vic. 

R.  10  C.  P.  363:  44  L.  J.  C.  P.  233.  (Man.),  ch.  25,  §  25  (1).     And  see  Bnr- 

2  Per  Cockburn.  C.  J.,  in  Johnson  ton    v.    Curyea    (1866),   40   III.    3J0; 

V.  Credit  (1877),  3  C.  P.  D.  40;  47  1^  J.  Western  v.  Wagner  (1872).  65  III.  197. 

C.  P.  247.  •*  Henderson  v.  Williams  (1895).   1 

»  Before  it  was  heard  in   appeal.  Q.  B.  521;  64  L.  J.  Q.  B.  3U8,  will  how- 

40  &  41  Vic.  (Imp.),  ch.  39.  i:^  3.     See  ever  be  of  much  service, 

now  Factors  Act,  52  &  53  Vic.  (Imp.).  sVickers  v.  Hertz  (1871),  L.  R    3 

ch.  45,  g 8;  Sale  of  Goods  Act,  56  &  57  Sc.  App.  115. 
22 
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Let  US  consider  for  a  moment  the  case  from  which  Chief 
Justice  Cockburn's  words  are  taken.  The  owner  of  warehoused 
goods  sold  them,  but  retained  the  warrants,  and  the  purchaser 
took  no  steps  to  have  the  appearance  of  title  in  the  warehouse- 
man's books  changed  in  his  own  favor;  the  vendor  resold  the 
goods  to  an  innocent  purchaser;  and  the  first  purchaser,  not- 
withstanding his  assistance  to  the  ostensible  ownership  of  the 
vendor,  was  held  to  be  entitled  to  the  goods.  The  learned 
chief  justice  is  quite  satisfied  as  to  the  demands  of  justice;  and 
that  there  was  wanton  inattention  to  the  interests  of  other 
persons;  but  he  declares  that  he  is  not  satisfied  that 

"at  common  law  the  leaving  by  a  vendee  goods  bought,  with  the  docu- 
ments of  title,  in  the  hands  of  a  vendor  .  .  .  would  on  a  fraudulent 
sale  or  pledge  by  the  party  so  possessed  divest  the  ovvner  of  his  property, 
or  estop  him  from  asserting  his  right  to  it.  If  this  had  been  so  ther-' 
would  have  been,  as  it  seems  to  me,  no  necessity  for  giving  effect  by  statut  - 
to  the  unauthorized  sale  of  goods  by  a  factor." 

From  the  standpoint  of  estoppel  the  case  is  of  course  a  very 
clear  one;  and  as  we  have  said,  the  "stream  of  tendency"  op- 
eratinof  throuLrh  Parliament  at  once  corrected  the  decision.  But 
Parliament  declared  no  principle.  The  court  had  said  that  if 
a  j)urchaser  of  goods  misleads  people  by  leaving  the  documents 
of  title  in  the  possession  of  the  vendor  he  is  nevertheless  safe 
and  the  second  purchaser  must  lose.  And  Parliament  with  cate- 
gorical negative  declared  that  if  a  2>urcJiaser  leaves  the  docu- 
ments with  his  vendor  he  should  lose,  and  the  second  purchasei- 
should  have  the  goods. 

The  effect  of  the  statute  then  is  to  leave  the  matter  in  verv 
incongruous  and  unsatisfactory  form;  for  a  single  instance  of 
the  application  of  a  general  principle  is  separated  from  all 
other  instances,  and  the  law^  as  to  it,  being  arbitrarily  declared 
by  Parliament  to  be  so-and-so,  the  inference  is  suggested  that 
other  cases  ought  to  be  otherwise  determined. 

Resemllance  to  Bills  of  Lading. —  In  fact  the  difficulties  en- 
countered in  dealing  with  dock  warrants,  etc.,  were  threefold: 
(1)  The  law  as  to  bills  of  lading  had  not  been  placed  upon  a 
proper  basis;  (2)  the  essential  resemblance  between  bills  of 
lading  and  other  documents  of  title  was  not  observed;  and 
(3)  the  unifying  principle  of  estoppel  was  not  applied  to  them. 

For  example,  although  as  we  have  seen  a  transfer  of  a  bill 
of  lading  to  an  innocent  purchaser  would  clcarl}^  cut  out  the 
ri<''ht  of  the  consignor  to  stop  in  iransiiii,  yet  it  was  said  that 
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it  was  otherwise  in  the  case  of  a  delivery  order.^  This  riilinj^ 
in  its  turn  was  reversed  by  Parliament;  but  again  no  {trinciple 
is  enunciated,  again  a  mere  categorical  contradiction: 

"The  last  mentioncil  tninsfer  shall  have  the  same  effect  for  defeating 
any  vendor's  lien  or  ri^dit  of  stojjpa^e  in  transitu  as  tlu;  transfer  of  a  bill  of 
ladinf^  has  for  defeatinj^  the  right  of  stoppage  in  transitu."'^ 

The  result  is  that  when  some  other  documents  (certificates, 

for  example)  are  met  with,  which  are  thought  not  to  be  within 

the  letter  of  the  statutory  provision  (although  in  trade  they 

are  used  for  exactly  similar  purposes),  the  statute  does  not  apply 

and  injustice  is  again  done.    So  capable  a  judge  as  James,  L.  J., 

argues  in  this  way: 

"The  whole  equity  of  the  bill  .  .  .  is  this:  that  it  is  said  that  such 
certificates,  accordin<^  to  the  custom  of  the  iron  trade  in  similar  cases,  are 
in  fact  warrants.  To  say  that  is  in  trutii  to  say  a  thing  which  cannot  be. 
No  custom  of  the  trade  can  make  a  certificate  a  bill  of  exchange  or  a  war- 
rant. What  is  evidently  meant  by  that  allegation  ...  is  that  people 
deposit  the  certificates  as  if  they  were  warrants.  That  is  really  what  it 
comes  to.  Everybody  knows  that  warrants  are  things  warranting  a  wharf- 
inger or  warranting  somebody  else  wlio  has  possession  of  tiie  goods  to  de- 
liver them.  Tiie  owner  of  the  goods  gives  an  authority  to  the  person  who 
is  the  bailee  of  the  goods  to  deliver  them.  That  is  what  is  meant  by  a  war- 
rant Such  warrants  are  constantly  dealt  with,  and  if  they  are  negotiable 
they  are  properly  and  validly  dealt  with  as  a  security.  And  what  is  meant 
by  saying  that  such  certificates,  according  to  the  custom  of  the  iron  trade 
in  similar  cases,  are  in  fact  warrants,  can  only  be  this:  that  persons  lend 
money  upon  warrants.  Tliey  may  lend  money  as  much  as  they  like,  but 
they  cannot  alter  the  nature  ot  the  documents.  No  practice  of  the  per- 
sons who  have  got  those  certificates  and  money  lenders  as  between  them, 
would  in  any  way  affect  the  manufacturer  unless  you  can  show  that  the 
manufacturer  has  in  some  way  authorized  something  to  be  done."^ 

So  also  in  Farmeloe  v.  Bain*  unpaid  vendors  gave  to  their 
purchaser  the  following  document: 

"  We  hereby  undertake  to  deliver  to  your  order  indorsed  hereon  25  tons 
.     .     .     zinc,  off  your  contract  of  this  date." 

It  was  admitted  that  the  vendors  signed  the  document, 
"intending  that  tlie  same  sliould  operate  as  a  representation  to  all  persons 
to  whom  the  same  should  be  sliown  that  the  goods  therein  mentioned  were 
the  property  of  B.  &  Co.  (the  first  purchasers)  free  from  all  lien  or  claim;  " 

and  the  purchaser  resold  the  goods  and  indorsed  the  document 
to  his  vendee.  Under  these  circumstances  estoppel  ought  to 
preclude  the  vendor  from  asserting  his  lien  as  against  any  one 

1  Jenkyns  v.  Usborne  (1844).  8  Sc.  M1S76)  1  C.  P.  D.  445:  45  L.  J.  C.  P. 

N.S.  505;  13  L.  J.  C.  P.  inS;  approved  204.    Merchants  v.  Phoenix  (1877).  5 

in  Barnard  v.  Campbell  (1874).  55  N.  Ch.  D.  21(5;  46  L.  J.  Ch.  418,  which 

Y.  Supp.  461,  402.     And  see  McEwa:i  followed  in  the  next  year,  is  almost 

V.  Smith  (1849),  2  H.  L.  C.  o09.  identical  with  Farmeloe  v.  Bain,  ex- 

-The   present  statute  is  52  &  53  cept  tiuit  the  document  was  of  more 

Vic.  (Imp.),  ch.  45,  §  10.  familiar  character;  and  the  vendors 

^Gunn  V.  Bolckow  (1875),  L.  R.  10  were  estopped. 
Ch.  491;  44  L.  J.  Ch.  732. 
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changing  his  position  upon  the  faith  of  the  instrument;  but 
the  case  goes  off  upon  the  ground  that  the  instrument  was  not 
one  of  customary  character. 

The  point  missed  in  such  cases  is  the  generalization  of  the 
quotations  above  given,  and  the  application  of  these  quotations 
to  commercial  usages  as  they  arise  and  develop. 

Under  previous  headings  will  be  found  further  discussion 
of  the  subject  in  hand,  and  in  a  later  chapter  the  Factors  Acts 
(without  discussion  of  which  the  present  chapter  would  be  pal- 
pably defective)  are  treated  of  at  length.^  The  reader  is  re- 
quested to  refer  to  those  other  parts  of  the  book  for  that  which 
might  very  well  appear  here,  but  which  is  too  long  for  repeti- 
tion, and  is  more  necessary  elsewhere. 

Shares  in  Companies. 

Estoppel,  in  its  application  to  shares,  has  the  same  two  as- 
pects as  have  been  noted  when  dealing  with  other  documents 
of  title,  namely:  (1)  Estoppel  of  the  company  that  issues  share 
certificates;  and  (2)  estoppel  of  the  transferrors  of  shares. 

Estoppel  of  the  Company. —  Upon  this  we  need  not  dwell. 
Let  it  suffice  at  this  place  to  say  that  the  law  now  is  clear  that 
a  company  is  estopped  by  its  certificates  from  denying  the  fact 
represented  by  it  as  against  persons  who  change  their  position 
upon  the  faith  of  it,^ 

Estoppel  of  the  Transferror. —  Cases  in  which  a  transferror 
of  shares  may  be  estopped  may  be  divided  into  two  classes: 
(1)  Cases  in  which  shares  have  been  completely  transferred  to 
a  trustee,  who,  in  breach  of  his  trust,  makes  some  disposition 
of  them ;  and  (2)  cases  in  which  blank  transfers  have  been  in- 
trusted to  some  one  who  misuses  them. 

Shares  Transferred  to  a  Trustee. —  There  ought  to  be  no  dif- 
ference between  lands  and  shares  in  cases  of  priorities  arising 
out  of  breaches  of  trust;  but  yet  the  assertion  may  well  be 
ventured  that  if  a  case  involving  land  were  put  to  a  well-read 

1  Ch.  XXIII,  (1893),  1  Ch.  618:  62  L.  J.  Ch.  166;  Re 

2  Re  Bahia  (1868),  L.  R  3  Q.  B.  584;  Concessions  (1896),  2  Ch.  Tfj?;  65  L.  J. 
37  L.  J.  Q.  B.  170;  Bisliop  v.  Balkis  Ch.  909;  Moores  v.  Citizens  (188:i). 
(1890),  25  Q.  B.  D.  77, 512;  59  L.  J.  Ch.  Ill  U.  S.  156;  4  S.  C.  R.  345;  Trimble 
565;  Tomkinson  v.  Balkis  (1891).  2  Q.  v.  Bank  (1897),  71  Mo.  App.  467. 

B.  D.  614;  60  L.  J.  Q.  B.  558;  Re  Ottos 
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lawyer,  he  would  at  once  inquire  about  the  legal  estate,  and  if 
it  related  to  shares  he  would  probably  commence  to  think  about 
estop])eL 

With  reference  to  land  no  doubt  the  law  is  at  present  firmly 
founded  upon  various  "technical  and  unsatisfactory"^  rules  as 
to  legal  and  equitable  estates.  If  the  purchaser  from  the 
trustee  acquired  the  "  legal "  estate  he  is  safe;  and  if  ho  did  not 
he  loses.  A  former  chapter  has  dealt  at  length  with  that  sub- 
ject.^ And  there  are  not  wanting  cases  relating  to  shares  in 
which  the  same  rules  have  been  applied.'  But  the  rational 
principles  of  estoppel  by  ostensible  ownersliip  are  superseding 
these  "  technical  and  unsatisfactory  "  rules;  if  indeed  (as  seems 
probable)  the}^  may  not  already  be  said  to  be  in  possession  of 
the  field. 

Reserving  judgment  upon  this  point  for  a  moment,  let  us 
pass  on  to  the  consideration  of  cases  in  which  the  trustee  not 
merely  misappropriates  shares,  but  in  order  to  do  so  fraudu- 
lently fills  up  blank  transfers  intrusted  to  him.  For  if  in  such 
an  instance  a  purchaser  (upon  principles  of  estoppel)  is  safe  irre- 
spective of  questions  of  legal  estate,  we  shall  have  no  difficulty 
in  the  simpler  case  which  we  are  leaving  behind. 

The  Swan  cases  in  1859-1803*  with  reference  to  shares  are 
interesting  and  instructive.  The  owner  of  shares  in  two  com- 
panies—  A.  and  B. —  employed  a  broker  to  sell  the  A.  shares, 
and  gave  him  several  signed  but  blank  transfers;  the  broker 
fraudulently  filled  up  one  of  the  transfers  with  the  B.  shares, 
and  sold  them  to  an  innocent  purchaser.  After  much  doubt  it 
was  determined  that  the  true  owner  of  the  shares  was  not  es- 
topped by  handing  over  the  blank  transfers.  But  the  judg- 
ments leave  little  room  for  doubt  that  had  the  true  owner 
further  equipped  the  broker  for  the  fraud,  by  intrusting  him 
with  the  B.  certificates,  he  would  have  lost  his  shares. 

'  Ante,  p.  255.  will  be  safe  if  be  acquire  the  "  legal " 

2Cli.  XVIII.  title.    Crocker  v.  Crocker  (1865),  31 

3  Reg  V.  Shropshire  (1873),  L.  R  8  N.  Y.  507. 

Q.  R  420;  L.  R  7  H.  L.  49G;  45  L.  J.        <Ex  parte  Swan  (1859).  7  C.  B.  N. 

Q.  B.  31;  Marshall  v.  National  Bank,  S.  400;  30  L.  J.  C.  R   113;  Swan  v. 

etc.  (1892),  61  L.  J.  Ch.  465;  Weaver  North  British  (1862).  7  H.  &  N.  603; 

V.  Barden  (1872),  49  N.  Y.  286.  What-  81  L.  J.  Ex.  425;  2  H.  &  C.  175;  32  L. 

ever  the   true    ground    of  decision  J.  Ex.  273. 

there  is  no  doubt  that  tlie  purcliaser 
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A  few  years  afterwards  (1S71)  a  'New  York  case  of  much  im- 
portance {Jlo^eil  V.  Tenth  JVational  Banh^)  was  decided.  The 
owner  of  shares  pledged  them  with  bankers,  giving  to  them  the 
certificate  upon  which  was  indorsed  a  blank  assignment  and 
power  of  attorney  to  do  "all  necessary  acts  of  assignment  and 
transfer;"  the  banlvers  fraudulently  disposed  of  the  shares; 
and  the  owner  was  held  to  be  estopped  upon  the  ground 

"that  where  the  true  owner  holds  out  another  or  allows  him  to  appear  as 
the  owner  of  or  as  having  full  power  of  disposition  over  the  property,  and 
innocent  parties  are  tiius  led  into  dealing  with  such  apparent  owner,  they 
will  be  protected." 

The  principle  of  this  decision  has  been  approved  in  Pennsyl- 
vania By.  Co^s  Ajypeal  (1878),^  in  Otis  v.  Gardner  (1883),'  in 
Colonial  Banh  v.  IJejnvorth  (1887),*  and  Williams  v.  Colonial 
Bank  (1887,  1890),*  in  Rone  v.  Boyle  (1890),**  in  Waterhouse  v. 
Baltic  of  Ireland  (1892),^  in  Rohinson  v.  Montgomeryshire  (1896),^ 
in  Coffey  V.  C#ey  (1897),^in  Batdtbeev.  GzowsU  {l^^l),^'' 'm  Gil- 
hert  V.  Erie  (1898),"  in  Smith  v.  Rogers  (1899),*^  in  Brown  v.  Equi- 
table (1899),"  in  Masury  v.  Arkansas  (1899),"  and  may  now  be 
said  to  be  firmly  established. 

The  interesting  question  now  arises.  Upon  what  principle  can 
such  decisions  rest?  It  seems  to  be  impossible  to  stretch  the 
word  "  negotiability"  so  as  to  account  for  a  transferee  of  shares 
acquiring  a  better  title  than  that  of  his  grantor.'*  The  doc- 
trines associated  with  distinctions  between  legal  and  equitable 
estates  too  are  insufficient,  for  in  many  of  the  cases  only  an 
equitable  interest  (as  it  is  still  called '®)  in  the  shares  was  trans- 
ferred. Both  of  these  suggestions  moreover  have  been  dis- 
tinctly repudiated  in  the  House  of  Lords  as  well  as  in  the  United 
States. 

1(1871)  46  N.  Y.  325i  J" 24  Ont  App.  503;  29  S.  C.  Can.  54. 

2  86  Pa.  St.  80.     And  see  Davey's  "  184  Pa.  St.  554;  39  Atl.  R.  291. 

Appeal  (1881),  97  Pa.  St.  153.  1^30  Ont.  256. 

3 105  111.  436.  13  78  N.  W.  R.  103;  79  N.  W.  R.  968. 

4  36  Ch.  D.  53;  56  L.  J.  Ch.  1097.  i*  93  Fed.  R.  603. 

5  36  Ch.  D.  659;  38  Ch.  D.  388;  57  i^See  the  remarks  of  Jessel,  M.  R., 
L.  J.  Ch.  826;  s.  c.  suh  nom.  Colonial  with  reference  to  warehouseman's 
Bank  V.  Cady  (1890),  15  App.  Cas.  267;  warrants  in  Merchants  v.  Phoenix 
60  L.  J.  Ch.  131.  (1877),  5  Ch.  D.  205;  46  L.  J.  Ch.  418. 

«27  L.  R.  Ir.  137.  See  ch.  XXIV  as  to  this  word  "ne- 

'  29  L.  R  Ir.  384.  gotiability." 

8(1896)  2  Ch.  841;  65  K  J.  Ch.  915.  K-See  the  remarks  in  ch.  XVIIL 
9  74111.  App.  241. 
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Tlio  only  remaining  ground  seems  to  be  estoppel;  Init  this 
in  its  turn  was  repudiated  by  Kekewich,  J.,  saying  that  it  was 
not  applicable  (to  a  case  in  which  certain  executors  intrusted 
Messrs.  Thomas  with  l^hmk  transfers)  in 

"tlip  strict  technical  sense  of  the  word,  as  it  cannot  be  sugpjested  that  the 
executors  are  i)rechuleiJ  from  assL'rtin;^  tlie  trutli.  On  tlie  contrary,  my 
judjxincnt  f^oes  on  an  examination  of  tlie  real  facts.  VV'liat  they  are  pre- 
clufied  from  asserting,  in  my  judgment,  is  that  Messrs.  Thomas  were  not  1)}' 
tl>e  custody  of  tliese  documents,  witli  their  assent,  authorized  to  deal  with 
them  as  they  from  time  to  time  considered  desirable."  ^ 

But  this  is  j)reclu(ling  them  from  asserting  the  truth;  for 
the  admitted  fact  is  that  the  brokers  were  not  so  authorized. 
They  appeared  to  be  authorized;  and  upon  the  faith  of  that 
appearance  a  third  jierson  changed  his  position  —  that  is  es- 
to})pcl. 

Mr.  Justice  Chitty  admits  estoppel  as  the  governing  prin- 
ciple, but  states  it  in  this  way: 

"What  then  is  the  estoppel  here?  Having  regard  to  the  practice  proved 
and  the  condition  in  whicii  these  documents  are  wjien  tliey  jiass  from  liand 
to  hand,  tlie  right  principle  to  adopt  with  reference  to  them  is  to  hold  tiiat 
where  (as  is  the  case  before  me)  tlie  transfers  are  duly  signed  by  the  regis- 
tered holders  of  the  shares,  eacli  prior  holder  confers  upon  the  bona  fide 
holder  for  value  of  the  certificates  for  tl  e  time  being  an  authoritij  to  Jill 
in  the  name  of  the  transferee,  and  is  estopped  from  denying  sucii  author- 
ity; and  to  tins  extent  and  in  this  manner,  but  not  further,  is  estopped 
from  denying  the  title  of  such  holder  for  the  time  being." 

But  there  is  confusion  here.  If  "each  ])rior  holder  confers 
.  .  .  an  authorit}^  to  till  in  the  name  of  the  transferee,"  it 
is  incorrect  and  unnecessary  to  add  that  he  '"is  estopped  from 
denying  such  authority."  If  he  has  really  given  authority  he 
cannot  deny  it  anyway.  The  question  only  arises  when  there 
•is  no  authority  in  fact;  and  then  there  is  estoppel,  not  because 
there  is  authority,  but  because  there  is  the  appearance  of  au- 
thority, and  by  that  the  true  owner  is  estoi)ped. 

Mr.  Justice  Chitty's  solution  is  open  to  the  criticism  that  it 
imports  as  a  fact  tlKit  which  is  admitted  to  be  untrue,  it  is 
said  that  "each  prior  holder  .  .  .  confers  an  authority  to 
lill  in  the  name  of  the  transferee;"  but  that  is  precisely  what 
he  docs  not  do  —  it  is  exactly  because  it  was  not  done  that 
the  trouble  arises  making  necessary  an  appeal  to  estoi)iiel, 
which  admits  that  there  was  no  authority,  and  precludes  the 
owner  from  so  alleging.  That  is  better  than  changing  the 
facts. 

This  remark  supplies  the  answer  to  ;^[r.  Justice  Lindley's 
suggestetl  explanation  of  Mr.  Cliitty's  language  —  that  the  per- 

1  Williams  v.  Colonial  Bank  (1S87),  KG  Ch.  D.  G71;  57  L.  J.  Ch.  So2. 
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son  upon  whom  authority  is  supposed  to  be  conferred  must  not 
only  be  "the  holder  for  value  of  the  certificates,"  but  also  "the 
person  entitled  to  the  certificates."  ^  If  it  be  necessary  to  prove 
the  existence  of  authority,  then  no  doubt  it  is  only  persons 
rightfully  entitled  to  the  certificates  that  can  exercise  that  au- 
thority, for  to  them  alone  was  it  given;  but  if  the  estoppel 
arises  from  the  appearance  of  authority,  then  it  may  exist  apart 
altogether  from  the  rightfulness  of  the  title. 

One  further  point:  The  suggested  solution  will  not  apply  at 
all  under  certain  circumstances.  If  the  person  intrusted  with 
the  blank  transfer  exhibits  it  in  its  incomplete  condition  to  a 
purchaser,  there  is  no  doubt  appearance  of  (even  if  no  real) 
authority  to  till  up.  But  suppose  that  the  person  intrusted 
has  filled  up  the  blanks  with  his  own  name  before  exhibiting 
them,  there  is  then  no  appearance  of  authority,  and  no  neces- 
sity for  any.  The  document  appears  to  have  left  its  signer's 
hands  in  complete  form.  The  case  has  now  changed  from  one 
of  ostensible  agency  to  one  of  ostensible  ownership.- 

We  thus  arrive  at  the  conclusion  that  the  true  rationale  of 
the  decisions  in  hand  is  ostensible  agency,  where  the  purchaser 
is  aware  of  the  existence  of  blanks;  and  ostensible  ownership, 
where  he  has  no  such  notice;  and  that  "  negotiability  "  and 
legal  estate  have  nothing  to  do  with  the  questions.  Perhaps 
it  is  too  much  to  hope  that  the  mere  dicta  of  Lords  AVatson 
and  Herschell  will  put  a  sudden  termination  to  "  negotiability  " 
and  legal  estate  as  factors  in  such  pnjblems.  Nevertheless 
they  will  certainly  help  powerfully  the  present  trend  of  th& 
law  in  that  direction.     Lord  Watson  has  said: 

"Even  vvlien  the  delivery  (that  is  by  the  persons  intrusted  with  the  trans- 
fers) has  been  fraudulent,  as  in  tlie  present  case,  tlie  Supreme  Court  of 
New  York  has  held  that  the  registered  owner  cannot  reclaim  the  document 
from  a  holder  wlio  has  given  valuable  consideration  in  good  faith  and 
without  notice  of  the  fraud.  But  it  is  necessary  to  observe  that  the  decis- 
ion of  tlie  court  did  not  attribute  to  the  instraineut  any  privilege  or  nego- 
tiability, in  the  legal  sense  of  that  term.  It  was  based  .  .  .  upon  the 
circumstance  that  tiie  registered  owner  has  so  dealt  with  that  certificate 
as  to  lead  the  purchaser  for  value  to  believe  that  he  was  taking  a  good 
title  to  it.  In  other  words,  the  foundation  rests  in  tlie  jirinciple  of  estoppel. 
Thus  far  the  principles  of  American  cases  appear  to  me  to  be  in  harmony 
with  the  principles  of  English  law. "3 

Lord  Watson  added  that  cases 

"which  relate  to  competition  between  equitable  and  legal  rights  to  stock  or 
shares  have  really  no  bearing  here.  Wiiether  the  respondents  are  estoppeil 
from  saying  that  Blakaway  had  not  their  authority  to  dispose  of  the  cer- 

1  Williams  v.  Colonial  Bank  (1888),        2  See  ante,  ch.  XVII. 
38  C)i.  D.  407:  57  L.  J  Ch.  82G.  » Colonial  Bank  v.  Cady  (1890),  15 
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tificates  in  question  is.  in  my  opinion,  tlie  sole  question  presenteJ  for  de- 
cision in  tliese  appeals." 

Than  these  quotations  there  are  few  in  all  the  books  more 
acceptable  to  the  present  writer.^  Were  they  generally  applied, 
all  (juestions  of  "negotiability,"  and  legal  and  equitable  estate, 
in  the  determination  of  cases  which  involve  the  loss  by  one  of 
two  innocent  parties  on  account  of  the  fraud  of  a  third,  woulil 
soon  be  seen  to  be  parts  merely  of  obsolete  systems  and  ideas. 

^ealft. —  A  very  technical  dilHculty  presents  itself  in  the  case 
of  blank  transfers  of  shares,  which  has  not  to  be  encountered 
in  dealing  with  blanks  in  notes  and  bills  of  lading;  for  trans- 
fers have  sometimes  to  be  under  seal,  and  it  is  said  that  the 
authority  to  fill  up  a  document  under  seal  must  itself  be  under 
seal.  If  there  be  no  such  sealed  authority  (as  is  usually  the 
case),  and  if  there  be  no  redelivery  of  the  transfer  after  its 
completion,  it  is  said  that  it  is  not  sulliciently  executed.^ 

Distinction  must,  however,  again  be  made  between  cases  in 
which  the  purchaser  is  aware  of  the  insufiiciency  of  the  execu- 
tion and  those  in  which  he  is  not.  Suppose  that  I  execute  a 
transfer  of  shares  in  blank  and  hand  it  to  a  broker,  who,  before 
handing  it  over,  and  unknown  to  the  purchaser,  fills  in  the 
purchaser's  name.  My  execution  of  the  document  is  irregular, 
and  it  may  even  be  said  that  the  deed  is  not  mine  at  all.  But 
that  is  not  the  question.  Estoppel  is  not  troubled  with  facts. 
It  deals  with  appearances.  The  document  appears  to  have  been 
properly  executed;  I  am  responsible  for  such  appearance;  and 
I  ought  to  be  estopped.' 

Some  discussion  of  the  alternative  case  —  where  the  pur- 
chaser is  aware  that  the  deed  was  filled  up  after  deliverv  — 
will  be  found  in  another  chapter.* 

Documents  of  Title  Lost  or  Stolen. 

Speaking  very  generally,  the  law  of  England,  the  United 
States  and  Canada  as  at  present  received  is  correctly  stated 

App.  Casi.  278;  GO  L.  J.  Cli.  137.    And         -'  Socit'te  Generale  v.  Walker  (18S5), 

see  per  Lord  Herseliell  to  sanie  ef-  11  App.  Cap.  '-M). 

feet.  3  See  per  Lord  Ilerschell  in  Colo- 

1  NeROtiabilitj'  was  es^liewed  also  nial  Bank  v.  Cady  (1890),  15  App.  Cas. 

by  Jessel.  M.  K.,  with  refert^noe  to  282.     See  also  tlie  discussion  as   to 

warehousemen's   warrants    in    Mer-  blanks  in  bills  and  notes  in  ch.  IV: 

chants  v.  Phoenix  (1877),  5  Ch.  D.  205;  and  as  to  estoppel  with  reference  to 

40  L.  J.  Ch.  418.  deeds  in  ch.  XXV. 

*  Ch.  XXV. 
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in  tlie  following  extract  from  a  valuable  judgment  of  Senator 
Yantlerplanck: 

"Tlie  Iionest  purchaser  who  buys  for  a  valuable  consideration  in  the 
course  of  trade  without  notice  of  any  adverse  chaini  or  any  circumstances 
which  mifiiht  lead  a  prudent  man  to  suspect  such  adverse  claim  will  be  pro- 
tected in  his  title  aj^ainst  the  original  owner  in  tliose  cases,  and  in  those 
only,  where  su(.'h  owner  has  by  his  own  direct  voluntary  act  conferred  upon 
the"  person  from  whom  the  buna  Jide  vendee  derives  title  the  apparent 
right  of  property  as  owner  or  of  disposal  as  an  agent." i 

Mr.  Justice  Bayley's  dictum,  it  will  be  remembered,^  is  not  so 
explicit.  The  test  there  proposed  is  whether  "the  owner  has 
lent  himself  to  accredit  the  title  of  another  person"  —  nothing 
as  to  the  act  being  voluntary. 

One  of  the  clauses  of  the  Factors  Acts,  too,  is  outside  the 
Senators  rule;  for  by  it  if  a  vendor  of  goods  "  continues  or  is  in 
possession  of  the  documents  of  title"  —  whether  with  or  with- 
out the  knowledge  or  assent  of  the  purchaser  is  immaterial  — 
a  resale  by  the  same  vendor  to  an  innocent  purchaser  will  cut 
out  the  first  buyer.^ 

In  the  Supreme  Court  of  the  United  States  it  has  been  cau- 
tiously remarked  that 

"  it  may  be  that  the  true  owner  by  his  negligence  or  carelessness  may  have 
put  it  in  the  power  of  a  finder  or  thief  to  occupy  ostensibly  the  position  of 
a  true  owner,  and  his  carelessness  may  estop  him  from  asserting  his  right 
against  a  purchaser  who  has  been  misled  to  his  hurt  by  that  careless- 
ness;"* 

and  the  point  has  been  distinctly  decided  in  accordance  with 
this  view  in  the  state  of  Georgia.^ 

In  England,  too,  it  must  be  said  that  even  where  by  statute 
an  owner  of  goods  is  to  be  estopped  by  the  possession  by  an- 
other person  of  the  documents  of  title,  the  consent  of  the  owner 
(which  is  sometimes  made  a  prerequisite)  may  be  of  very  qual- 
ified character,  namely,  one  obtained  by  fraud.^  And  where 
it  is  sought  to  estop  a  company  by  its  certificate  of  shares,  it 
is  not  sufficient  answer  that  the  certificate  was  obtained  by  the 

1  Saltus  V.  Everett  (1838),  20  Wend.  (Imp.),  ch.  71,  §  25  (1):  59  Vic.  (Man.), 

279.     See   also  Gurney  v,    Behrend  ch.  25.  §  24  (1), 

(1854),  3  E.  &  B.  634;  23  L.  J.  Q.  B.  •»Shaw  v.  Railroad  Co.  (1879),  101 

265;  Pease  v.  Gloahec  (1860),  L.  R.  1  U.  S.  565. 

P.  C.  219;  35  L.  J.  P.  C.  66;  Commer-  5  Lowe  v.  Raleigh  (1897),  101  Ga. 

cial  Bank  v.  Colt  (1853),  15  Barb.  (N.  320;  28  S.  E.  R.  867. 

y.) -306.  ^Sjjeppard   v.  Union  Bank  (1863), 

^Ante,  p.  312.  31  L.  J.  Ex.  154.     And  see  Baines  v. 

3  52&5:3Vic.  (Imp.),  ch.  45,6^8.  And  Swainson  (1863),  33  L.  J.  Q.  B.  281, 

see  the  Sale  of  Goods  Act,  56  &  57  Vic.  and  ante,  ch.  VIIL 
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grossest  fraud,  or  even  by  maans  of  a  forged  transfer  from  the 
true  owner.^ 

Upon  the  otlicr  hand,  where  a  stock  certificate  indorsed  in 
bhmk  was  taken  from  a  safe  by  a  person  who  usually  had  ac- 
cess to  it,  it  was  held  that  the  thief  could  give  no  title  ;^  although 
it  would  be  otherwise  were  the  cortilicate,  witli  the  assent  of 
the  true  owner,  made  out  in  the  name  of  the  thief.^ 

Upon  what  princijile  ought  we  to  proceed?  In  treating  of 
ambulatory  contracts  we  shall  see  reason  for  reaching  the  con- 
clusion that 

"the  7X1  fio  decidendi  in  all  casps  of  lost  or  stolen  securities  must  be  the 
same.  The  documents  are  transferable;  they  carry  with  tlieni  (by  beinpj 
redeeinalile  to  tiie  holder)  ostensible  ownership  of  theni,  or  (in  the  case  of 
brokers)  ostmisible  agency;  the  true  owner  has  assisted  in  this  aj)|)earance 
(by  careless  cnstoily  or  by  lack  of  restriction  upon  tlie  transl'.-rabiiity  of 
the  documents);  and  he  is,  therefore,  as  aj^ainst  an  innocent  purchaser  for 
value,  estopped  from  asserting  his  title."* 

The  same  principle  is  applicable  in  the  case  of  lost  or  stolen 
documents  of  title.  I  may  keep  the  documentary  title  to  my 
goods  in  my  own  name,  in  which  case  I  am  safe;  or  I  may  put 
it  in  the  name  of  another,  in  which  case  I  ought  to  be  estopped 
as  against  any  person  deceived  by  the  appearance  of  ownership 
given  to  that  other;  or  I  may  have  m}^  documents  in  such  form 
that  any  person  having  jiossession  of  them  shall  appear  to  be 
the  owner  of  the  goods,  in  which  case  also  I  ought  to  be  es- 
topped. One  of  the  reasons  given  in  our  now  familiar  Lick- 
barrow  V.  Mason  case  for  depriving  the  consignor  of  the  right 
to  stop  in  transitu  was  that 

"if  the  consignor  had  intended  to  restrain  the  negotiability  of  it  (the  bill 
of  lading),  he  should  have  confined  the  delivery  of  the  goods  to  the  vendee 
only,  but  he  has  made  it  an  indorsable  instrument."* 

The  language  of  Best,  C.  J.,  with  reference  to  misappropriated 
excheciuei"  bills  is  apposite: 

"It  is  the  plaintiff's  own  negligence  in  not  filling  up  the  blank"  with 
his  own  name  "that  has  rendered  it  iinpossil)le  for  the  defendant  to  ascer- 
tain that  he  (the  plaintilf)  had  any  right  to  it."*" 

1  Re  Ottos  (1893),  1  Ch.  018;  02  L.  J.  Swan  v.  North  British  (1803).  7  H.  & 
Ch.  100.  N.  003;  31   L.  J.  Ex.  425;  2  H.  &  C. 

2  Bangor  v.  Robinson  (1892),  52  Fed.  175;  32  L.  J.  Ex.  273. 
R.  520;  Young  v.  Brewster  (1895),  02  <  Ch.  XXIV. 

Mo.  App.  028.  *(17»7)2  T.  R.  71.     See  the  same 

!*  Winter  v.  Belmont  (1879),  53  Cal.  reasoning  applied  to  notes  in  Grant 

428.     Compare  Re  Swan  (1S51)),  7  C.  v.  Vaughau  (172(j),  3  Burr.  1520. 

B.  N.  S.  400;  30  L,  J.  C.  P.  113;  and  <i  Wokey  v.  Pole  (1820),4B.&  Aid.  1. 
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The  contrary  view  is  put  by  Fuller,  C.  J.,  of  the  United  States 
Supreme  Court,  in  this  form: 

"They  (bills  of  lading)  are  regarded  as  so  much  cotton,  grain,  iron  or 
other  articles  of  merchandise,  in  tliat  they  are  symbols  of  ownership  of  the 
goods  they  cover;  and  as  no  sale  of  goods  lost  or  stolen,  though  to  a  bona 
Jitlc  purchaser  for  value,  can  divest  the  ownership  of  the  person  who  lost 
tliem  or  from  whom  they  were  stolen,  so  the  sale  of  the  symbol  or  mere 
representative  of  the  goods  can  have  no  sucli  effect."  i 

But  the  answer  to  this  argument  is  not  difficult.  Possession 
of  goods  is,  usually,  no  representation  of  ownership  of  them. 
I  miiv  lend  a  friend  my  horse  without  any  danger  of  mislead- 
ing anybody  by  the  change  of  possession.  Were  I  to  give  my 
friend  a  bill  of  sale  of  the  horse,  to  be  used  only  after  the  hap- 
pening of  some  contingency,  the  situation  would  be  entirely 
different.  1  ought  in  such  case  to  be  estopped,  although  un- 
authorized use  was  made  of  the  document.^  And  so  also  if  my 
title  to  certain  goods  is  evidenced  by  a  bill  of  lading  to  me  or 
my  order,  and  I  indorse  it  to  my  friend  with  a  view  to  certain 
application  of  it,  and  my  confidence  is  abused,  again  I  ought 
to  be  estopped.  The  distinction,  therefore,  between  possession 
of  goods  and  possession  of  a  document  of  title  to  the  goods  is 
the  distinction  between  goods  and  evidence  of  title  to  goods  — 
between  no  appearance  of  title  to  the  goods  and  ostensible  own- 
ership of  them. 

The  law  as  to  mere  possession  is  the  same  as  to  real  estate. 
I  am  in  possession  of  certain  land  —  that  is  not  a  representa- 
tion by  anybody  that  I  am  the  owner  of  it;  and  if  some  one 
were  to  purchase  from  me,  depending  upon  my  possession  as 
proof  of  my  title,  he  would  merely  disclose  very  unusual  igno- 
rance of  our  system.  If,  however,  the  documentary  title  stands 
in  my  name,  there  is  a  representation  by  the  true  owner  that 
the  land  is  mine,  or  at  all  events  such  strong  assistance  ren- 
dered to  my  representation  of  ownership  that  he  ought  to  be 
estopped  as  against  an  innocent  purchaser,^ 

It  is  quite  apparent,  then,  that  the  thief  or  finder  of  a  docu- 
ment of  title  deliverable  to  bearer  is  in  a  very  different  posi- 
tion, so  far  as  the  public  is  concerned,  from  the  thief  or  finder 
of  goods.     In  the  one  case  he  is  the  ostensible  owner,  and  in 

iFriedlander  v.  Texas  (1888),  130        2Davis  v.  Bradley  (1851),  34  Vt.  55; 

U.  S.  423.     See  also  Shaw  v.  Railroad  Nixon  v.  Brown  (1876),  57  N.  H.  34. 
(1879),  101  U.  S.  557;  Raleigh  v.  Lowe        ^  Clarke  v.  Palmer  (1882),  21  Ch.  D. 

(1897),  101  Ga.  329;  28  S.  E.  R.  867.  124;  51  L.  J.  Ch.  634. 
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the  other  he  is  not.  In  other  words,  he  is  in  a  position  to  mis- 
lead people  in  the  one  case,  while  in  the  other  he  is  not.  And 
if  it  he  urged  that  at  all  events  the  true  owner  is  not  respon- 
sible for  the  situation,  the  reply  is  that  ho  is — that  he  might 
have  kept  his  documents  more  securely,  and  at  all  events  might 
have  rendered  them,  by  special  or  restrictive  indorsement,  un- 
available to  fraudulent  pco[)le,  of  whom,  as  he  knew,  there  is 
no  lack.' 

Further  light  upon  the  subject  in  hand  may  be  had  by  refer- 
ence to  the  discussion  of  the  reasons  which  underlfe  the  law  as 
to  title  to  bills  and  notes  when  such  instruments  are  passed  by 
a  thief  or  finder.'^  The  same  reasons  are  equally  applicable  to 
documents  of  title.  Keference  is  also  asked  to  other  chapters 
in  which  the  necessity  for  fraud  or  even  voluntary  action'  on 
the  part  of  the  estoppel-denier  is  discussed  and  denied,  and  in 
which  the  duty  which  one  member  of  society  owes  to  another 
in  the  commercial  as  in  the  physical  world  is  insisted  upon.* 
Much  will  be  found  in  these  chapters  to  lead  the  mind  to  the 
conclusion  that  for  estoppel  neither  fraud  nor  voluntary  action 
is  essential;  that  Mr.  Justice  Ashhurst's  dictum  — 

"We  may  lay  it  down  as  a  broad,  general  principle  that  whenever  one  of 
two  innocent  parties  must  sulTer  by  the  acts  of  a  third,  he  who  enables 
such  third  person  to  occasion  the  loss  must  sustain  it"*  — 

ought  to  betaken  as  a  "  broad  and  general  principle;"  that 
the  word  "enables"  should  receive  no  narrow  signification; 
and  that  the  principles  of  the  law  of  torts  — 

"The  whole  modern  law  of  neglij^ence,  with  its  many  developments,  en- 
forces the  duty  of  fellow-citizens  to  observe,  in  varyinj^  circ-umstances,  an 
appropriate  measure  of  prudence  to  avoid  causing  harm  to  others."'' 

•'He  who  enters  on  the  doing  of  anything  attended  witli  risk  to  the  per- 
sons or  property  of  others  is  held  answerable  for  the  use  of  a  certain  meas- 
ure of  caution  to  guaril  against  the  risk  "'  — 

are  not  limited  to  physical  relations,  but  have  equal  applica- 
tion to  commercial  intercourse. 

lEx  parte  Banner  (1875),  L.  R.  2  ^  Ante,  p.  327. 

Ch.  278.  6  Pollock  on  Torts,  p.  22. 

2Ch.  XXIV.  7  Dean  v.  McCarty  (1846),  2  U.  C. 

3  Ch.  VIIL  Q.  B.  44a 
*Ch.  V. 


CHAPTER  XXIII. 

OSTENSIBLE    OWNERSHIP    AND    AGENCY  —  GOODS  —  LEGISLA- 
TION. 

Development  of  the  law  has  been  due  in  very  large  measure 
to  the  courts  rather  than  to  the  legislatures;  and  the  names  of 
Mansfield  and  Marshall  remind  the  student  that  there  are  large 
departments  of  our  jurisprudence  which  are  luckily  open  to  the 
charge  of  having  been  "judge-made."  We  have  now  in  hand, 
however,  a  subject  which  has  for  many  \^ears  been  a  battle- 
field upon  which  legislatures,  struggling  against  the  courts,  have 
made  many  endeavors  (although  not  of  the  happiest  sort)  to 
conform  the  law  to  the  necessities  of  mercantile  usage. 

The  QiLe&tions  and  the  Rules  fur  Them. —  Shortly  stated  the 
questions'  at  issue  relate  to  the  position  of  persons  in  whose 
fav^or  factors  and  others  have  made  unauthorized  disposition  of 
goods.  In  the  preceding  chapters  we  have  seen  that  the  courts, 
without  the  aid  of  statutes,  worked  out  principles  of  estoppel 
which  seemed  to  be  of  sufficiently  general  import  to  include 
factors  and  everybody  else.  Recalling  them,  sufficiently  for 
present  purposes,  we  may  say  that  they  are  as  follows: 

1.  Nemo  dat  quod  non  habet. 

2.  But  that  rule 

"will  certainly  not  apply  where  the  owner  of  goods  has  lent  himself  to 
accredit  the  title  to  another  person." 

3.  "Where  a  principal  has  by  his  voluntary  act  placed  an  agent  in  such 
a  situation  that  a  person  of  ordinary  prudence,  conversant  witli  business 
usages  and  tiie  nature  of  the  particular  business,  is  justiiied  in  presuming 
that  sucli  agent  has  authority  to  i)erfonn  a  particular  act  and  therefore 
deals  with  the  agent,  the  principal  is  estopped,  as  against  such  third  person, 
from  denying  the  agent's  authority." 

BulesWide  Enough  for  Factor  Cases. —  These  rules,  embrac- 
ing as  will  be  observed  the  two  principles  of  ostensible  owner- 
ship and  ostensible  agency,  plainly  enough  cover  the  case  of 
factors;  for  factors  when  they  deal  with  the  goods  of  other 
people  must  either  (1)  be  the  ostensible  owners  of  them,  or 
(2)  the  ostensible  agents  of  the  persons  who  do  own  them ;  and 
they  are  therefore  within  the  i)rinciple3  provided  for  all  such 
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cases.  That  a  factor  is  one  who  is  usually  intrusted  with  posses- 
sion or  the  indicia  of  possession  of  the  goods  is  not  a  reason  for 
drawing  a  distinction  between  factors  and  other  agents;  for 
(1)  proprietors  of  sales-stables  are  also  usually  intrusted  with 
horses  that  are  to  be  sold  (Many  other  such  cases  might  easily 
be  mentioned);  and  (2)  the  fact  that  an  agent  is  intrusted  with 
possession  does  not  in  the  slightest  degree  alfect  the  application 
to  his  case  of  the  general  principles. 

The  correctness  of  this  latter  statement  may  require  a  little 
explanation,  for  which  it  is  necessary  to  observe  some  distinc- 
tions.    Let  us  consider  the  following  cases: 

(1)  The  person  intrusted  with  the  goods  or  the  documents  of 
title  to  them  usually  operates  as  a  factor,  and  in  no  other  way. 

(2)  Add  to  that  case  the  circumstance  that  the  owner  of  the 
goods  has  in  some  s])ecial  manner  accredited  the  title  of  the 
factor  —  that  is,  made  him  appear  to  be  the  owner. 

(3)  The  person  intrusted  is  a  merchant,  and  not  a  factor  at  all. 

(4)  The  person  intrusted  is  both  a  factor  and  a  merchant. 
We  must  keep  well  in  mind,  too,  the  difference  between  os- 
tensible ownership  and  ostensible  agency. 

1.  Case  of  a  Factor. —  A  man  is  well  known  to  be  a  factor 
and  not  a  trader;  and  nevertheless  he  is  in  possession  of  bills 
of  lading  indorsed  to  himself  or  in  blank.  In  this  case  the  pos- 
sessor of  the  bills  appears  to  be  not  an  owner,  but  an  agent; 
and  the  extent  of  his  agency  must,  of  course,  be  inquired  into; 
for  if  he  exceed  his  authority,  or  at  all  events  his  ostensible 
authority  (of  which  more  in  a  moment),  his  |)rincipal  cannot  be 
bound.  If  it  be  said  that  the  factor  having  the  bill  of  lading 
is  therefore  the  ostensible  owner,  the  answer  is  that  of  Lord 
Ellenborough: 

"  By  the  terms  of  the  bill  of  laclinp:  .  .  .  the  poods  were  consigned  to 
Vos  (the  factor),  and  for  anything  that  apf)ears  to  tlie  contrary  to  the  use 
of  Vos;  .  .  .  but  It  is  so  usual  to  do  tiiis  in  cases  where  the  party  is  only 
a  factor,  that  I  cannot  rely  on  this  argument."  ^ 

The  case  is  one  of  known  agency.  The  law  governing  such 
cases  is  general,  and  covers  the  case  of  factors  as  of  all  other 


agents. 


2.   Case  of  a  Factor  Specially  Accredited.—  The  man  is  a  fac- 
tor, but  besides  holding  the  bill  of  lading  he  is  otherwise  ac- 

1  Martini  v.  Coles  (1813),  1  M.  &  S.  14G. 
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credited  as  owner.     The  law  in  this  case  is,  or  ought  to  be, 

that 

"where  indeed  a  factor,  by  the  assent  of  his  principal,  exhibits  himself  to 
the  world  as  owner,  and  by  that  means  obtains  credit  as  owner,  the  prin- 
cipal will  be  liable  who  furnished  the  means."  1 

The  case  is  one  of  ostensible  ownership.  The  law  is  clearly 
of  general  application.  That  is,  it  would  apply  to  persons 
other  than  factors  who  were  permitted  by  the  owner  of  goods 
to  present  the  appearance  of  having  title  to  them. 

3.  Case  of  a  Merchant. —  The  man  in  possession  of  the  bills 
is  known  to  be  a  merchant  who  trades  in  his  own  goods,  and 
does  not  usually  act  as  a  factor.  He  is  now  an  ostensible 
owner,  although  perhaps  in  truth  a  factor  in  the  particular 
case.  He  may,  indeed,  happen  to  be  known  to  those  dealing 
with  him  as  an  agent,  and  if  so  he  is,  to  them,  an  agent;  but 
to  persons  without  special  information  he  appears  to  be  the 
owner  of  the  goods,  and  the  true  owner  may  be  estopped  as 
against  an  innocent  purchaser  upon  that  account.  The  case  is 
one  of  ostensible  ownership.  The  law  relating  to  all  such  cases 
is  comprehensive,  and  includes  all  cases  of  ostensible  ownership. 

4.  Case  of  a  Factor  and  Merchant.—  The  man  is  both  a  factor 
and  a  merchant.  In  such  case  possession  of  the  goods  cannot 
indicate  either  ownership  or  agency  specifically,  but  it  does  in- 
dicate either  one  or  the  other  alternatively  —  in  other  words, 
you  cannot  tell  whether  the  possessor  is  holding  the  goods 
as  a  merchant  or  as  a  factor;  you  cannot  say,  therefore,  whether 
he  is  an  ostensible  owner  or  an  ostensible  agent;  but  he  is  one 
or  the  other,  and  whichever  he  is  the  purchaser  is  safe.  There 
is  no  necessity  here  for  any  special  provision  in  the  law  for  the 
case  of  factors.     The  law  is  quite  general. 

These  distinctions  are  of  prime  importance,  but  are  hardly 
ever  alluded  to,^  although  in  other  branches  of  the  law  they 
are  to  some  extent  familiar.  In  fact,  it  is  sometimes  denied 
that  such  distinctions  exist.  Were  it  but  observed  that  intrust- 
ing a  factor  with  possession  is  but  giving  to  an  agent  an  ap- 
pearance of  authority  to  sell ;  that  that  is  but  one  of  the  many 
ways  in  which  such  an  ap))earance  may  arise;  that  the  law 

1  Martini  V.  Coles  (1813),  1  M.  &  S.  tice  than  the  others.  Lord  Ellen- 
147.  148;  Kent's  Com.  (13th  ed.),  H,  borough  makes  reference  to  the 
900;  Gray  v.  Agnew  (1880),  93  111.  320.  fourth  in  Martini  v.  Coles  (1813),  1  M. 

2  The  second  has  received  more  no-  &  S.  140. 
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of  estoi)pel  applies  to  all  cases  of  ostensible  agency  (that  is,  of 
appearance  of  agency  to  do  the  act  done),  and  that  the  dilfer- 
ences  among  the  cases  is  not  one  of  law  but  merely  as  to  what 
constitutes  appearance  of  agency  (a  mere  question  of  usage), 
then  much  of  the  dilllculty  about  factors  and  all  the  statutes 
relating  to  them  would  disappear. 

Heview  of  the  Legislation. 

For  it  is  not  too  much  to  say  that  steady  application  of  the 
principles  of  estoppel  would  have  rendered  unnecessary  all  the 
legislation  which  has  been  passed,  and  that  it  might  now  all  be 
safely  repealed  with  a  recital  to  such  effect. 

The  courts  had  (as  we  have  seen),  prior  to  the  first  of  the 
Factors  Acts  in  1823,^  blocked  out  the  main  lines  of  the  prin- 
ciples of  estoppel.  Pickering  v.  Busk  in  1812,'^  Martini  v.  Coles 
in  1813,'  Spear  v.  Travers  in  1815,*  and  Boyson  v.  Coles  in  1817,^ 
leave  little  to  be  added  beyond  the  formal  reference  of  their 
methods  to  the  law  of  estoppel.  But  the  courts  had  made  one, 
if  not  two,  mistakes  in  the  application  of  these  principles.  For 
the  purpose  of  rectifying  these  Parliament  intervened;  and 
thenceforward,  with  here  and  there  a  courageous  outburst  of 
principle,  Ave  have  nothing  but  the  dreariest  interpretation  of 
araendina:  statutes. 

Factors  Could  Not  Pledge. —  The  first  mistake  was  in  declar- 
ing that  a  factor  could  not  pledge  goods  intrusted  to  him.  Upon 
principle  this  is  the  simplest  question  of  usage:  A  factor  (known 
to  be  such)  is  in  possession  of  goods;  has  he  power  to  pledge? 
Of  course  not,  if  no  such  power  was  given  to  him.  IIow  could 
he?  But  if  by  the  custom  of  the  place  in  which  he  operates 
factors  usually  have  such  power,  then  the  principal  by  giving 
possession  of  his  goods  to  such  a  person  will  be  estopped  from 
denying  the  existence  of  authority  in  the  particular  instance. 
It  is  the  common  case  of  estoppel  as  to  extent  of  an  agent's 
authority,^ 

In  the  scores  of  cases  upon  the  "  power  to  pledge,"  however, 
it  is  dilMcult  to  find  the  question  approached  in  this  way.    Tlie 

1 4  Geo.  IV..  ch.  23.  *  4  Camp.  251. 

2 15  East,  38.  6  6M.  &S.  24. 

3 1  M.  &  S.  140.  6  See  ch.  XXVL 
23 
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law  is  always  arbitrarily  enunciated  as  though  it  had  been  re- 
vealed from  heaven  that  "  a  factor  cannot  pledge."  It  so  com- 
menced in  a  case  of  which  the  following  is  the  whole  report; 
and  it  so  yet  remains  where  statutes  have  not  repealed  it:' 

"It  was  held  by  Chief  Justice  Lee  that  though  a  factor  has  power  to  sell 
and  thereby  bind  his  principal,  yet  he  cannot  bind  or  affect  the  property 
of  the  goods  by  pledgint^  thcMii  as  security  for  his  own  debt,  tliough  there 
is  tlie  formality  of  a  bill  of  particulars  and  a  receipt;  and  the  jury  found 
accordingly." 

Lord  Mansfield  indeed  seems  to  have  ignored  this  decision;^ 
but  other  judges,  although  they  have  regretted  it,  and  com- 
plained of  it,  and  even  in  a  surreptitious  way  hinted  that  it  was 
misreported,'  have  devoutly  followed  it  and  declared  it  to  be 
too  firral}'  settled  for  question.  Said  Lord  Eilenborough  in  1811 : 

"It  was  a  hard  doctrine  when  the  pawnee  was  told  that  the  pledger  of 
the  goods  had  no  authority  to  pledge  them,  being  a  mere  factor  for  sale; 
and  yet  since  the  case  of  Patterson  v.  Tash  that  doctrine  has  never  been 
■overturned."'* 

Similar  complaints  may  be  found  all  through  the  books  ;^  and 
the  solidity  of  the  law  is  thus  referred  to  in  an  Illinois  case: 

"In  fact  there  can  be  no  qupstion  of  the  rule.  It  is  true  that  in  England 
and  some  of  the  states  of  the  Union  the  rule  has  been  changed  by  legisla- 
tion, but  that  only  shows  that  the  rule  was  too  firmly  fixed  to  be  abrogated 
by  decision  of  the  courts." ^ 

And  when  evidence  w^as  offered  to  show  a  custom  at  a  partic- 
ular place  for  a  factor  to  pledge,  it  was  rejected  as 

^'an  attempt  to  set  up  a  custom  in  opposition  to  a  general  principle  of  law, 
which  cannot  be  permitted."'^ 

Sometimes  indeed  reasons  are  offered  in  support  of  the  law. 
They  are  usually  as  follows: 

"  The  reason  why  the  factor  is  not  permitted  to  pledge  is  that  his  au- 
thority is  only  to  sell."^ 

"This  doctrine  results  from  the  fact  that  the  factor  is  but  an  agent,  and 
as  such  can  bind  his  principal  only  when  his  acts  are  within  the  scope  of  his 
authority."  9 

1  Patterson  v.  Tash   (1742),  2  Str.  «  Gray  v.  Agnew  (1880),  95  111.  320. 

1170.  7Newbold     v.    Wright    (1833),     4 

2Wright  V.Campbell  (1767),  4  Burr.  Rawle  (Pa.),  213.     And  see  Mechem 

2017;  1  H.  Bl.  628.  on  Agency,  §  994. 

3 Gibbs,  C.  J.,  told  a  reporter  "that  8  Lausatt   v.    Lippincott  (1821),    6 

this  case  was  misreported,  but  that  Serg.  &  R.  (Pa.)  392.    And  see  Kinder 

having  been  acted  upon  it  could  not  v.  Shaw  (1807).  2  Mass.  397;  Rodriguez 

now  be  shaken."     Bonzi  v.  Stewart  v. Hefferman(1821),5 Johns. Ch.(N.Y.) 

(1842),  4  M.  &  S.  307.  417;    Newbold   v,    Wright   (1833),   4 

4  Pickering  v.  Busk,  15  East,  44.  Rawle   (Pa.),   211;    Gray   v.    Agnew 

5  See  Martini  v.  Coles  (1813),  1  M.  (1880),  95  111.  319;  Allen  v.  St.  Louis 
&  S.   145;  Horn  v.  Baker  (1858),   11  (1880),  120  U.  S.  32. 

Cal.  393;  Story  on  Agency  (9th  ed.),        ^ Mechem  on  Agency,  §  994. 
124,  n. 
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But  tliis  reason  would  of  course  answer  as  well  for  the  ''doc- 
trine "  tiiat  if  I  ein|)loy  an  agent  to  sell  my  horse  he  cannot  sell 
my  cow;  and  overlooks  all  questions  of  usage  and  esto])pel, 
which  often  lead  to  a  conclusion  contrary  to  that  arrived  at 
by  the  sim|)le  statement  that  an  agent  cannot  bind  his  princi- 
pal if  he  has  no  authority  to  do  so. 

In  Stor}'  on  Agency  it  is  suggested  that  the  true  point  for 

consiileration  is 

"whether  a  party  ostensibly  clothed  with  the  ownership  of  property  by 
the  real  owner,  and  tims  acquirinj?  an  apparent  authority  to  dispose  of  the 
whole  interest,  may  not  dispose  of  an  interest  in  such  property  less  than 
the  whole  to  another  innocent  party."  ' 

But  this  raises  one  of  our  distinctions.  No  doubt  if  the 
case  be  one  of  ostensible  ownership  (case  2  or  3),  a  pledgee 
or  a  transferee  of  any  interest  ought  to  be  protected.  But 
that  will  not  help  us  in  the  case  of  a  factor  who  is  known 
to  be  a  factor — how  can  he  pledge  if  he  has  no  authority  to 
do  so? 

The  Encrlish  courts  then  had  made  this  one  mistake  and  the 
American  courts  adopted  it.  But  the  custom  for  a  factor  to 
advance  money  on  goods  consigned  to  him  and  of  keeping  him- 
self in  funds  by  pledging  the  goods,  although  refused  acknowl- 
edgment by  the  courts,  was  too  firmly  settled  and  too  impor- 
tant to  be  indefinitely  ignored,  and  thus  it  came  about  that  the 
Enirlish  Parliament  commenced  its  series  of  Factors  Acts.  The 
statute  (1823)  recites  that 

"the  law,  as  it  now  stands,  relating:  to  goods  shipped  in  the  names  of  per- 
sons who  are  not  the  actual  proprietors  thereof  and  to  the  deposit  or 
pledge  of  goods,  affords  great  facility  to  fraud,  produces  frequent  litigation, 
and  proves  in  its  etfects  highly  injurious  to  the  interests  of  commerce  in 
general."  2 

Its  provisions  were  ineffective,  and  the  act  was  amended  (1825) 
two  years  afterwards.^  These  statutes  were  not  limited  to  the 
matters  to  which  they  were  intended  specially  to  apply,  but 
w^ere  of  general  character  and  related  to  ^^  2iny  person  .  .  . 
intrusted  with  any  goods  ...  or  the  bill  of  lading  for  the 
delivery  thereof."  The  unfortunate  results  were  that  the  acts 
were  taken  to  be  a  legislative  declaration  of  the  whob  scope 
of  the  law  relating  to  all  such  cases,  and  that  thenceforward 
the  general  principles  which  had  been  propounded  were  very 
largely  left  out  of  view,  discussion  centering  upon  such  ques- 

1  9th  ed.,  124,  a  24  Qea  IV.,  ch.  8a  3  6  Gea  IV.,  cli.  91 
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tions  as,  "Who  was  a  "  person  ? "  ^  "When  could  he  be  said  to  be 
"intrusted?"'^  For  what  could  he  pledge?  etc.^ 

"With  the  humiliating  acknowledgment  that  "  much  litigation 
has  arisen  on  the  construction  of  the  said  recited  act;"  and 
while  one  of  the  extraordinary  decisions  upon  its  language  was 
on  its  way  to  the  House  of  Lords,*  Parliament  again  (lSi2) 
intervened,^  reciting  that  which  the  courts  had  declined  to  ac- 
knowledge, namely,  that 

"  advances  on  the  security  of  goods  and  merchandise  have  become  an  usual 
and  ordinary  course  of  business." 

Again  in  1877,  and  while  another  erroneous  decision  was 
being  considered  in  appeal,^  further  legislation  was  passed;^ 
and  still  more  recently  (1889)  all  the  previous  acts  were  amended 
and  consolidated.^ 

Let  us  consider  the  main  provisions  of  this  last  statute,  ob- 
serving their  unprofitableness: 

1.  "Where  a  mercantile  agent  is,  with  the  consent  of  the  owner,  in 
possession  of  goods,  or  of  the  documents  of  title  to  goods,  any  sale,  pledge 
or  other  disposition  of  the  goods  made  by  iiim  when  acting  in  the  ordinary 
course  of  business  of  a  mercantile  agent  shall,  subject  to  the  provisions  of 
this  act,  be  as  valid  as  if  he  were  expressly  authorized  by  the  owner  of  the 
goods  to  make  the  same."^ 

Admittedly  there  was  no  necessity  for  this  provision  so  far 
as  it  related  to  sales.  The  reason  was  that  by  the  custom  of 
trade  a  mercantile  agent  intrusted  with  possession  of  goods 
usually  had  power  to  sell;  wherefore  although  in  a  particular 
case  there  was  no  authority  to  sell,  yet  there  was  (owing  to 
the  usage)  an  appearance  of  such  power;  and  the  owner  was 
estopped  by  the  ostensible  authority.  No  statute  was  neces- 
sary for  this  result,  for  already  the  law  had  declared  that: 

"  If  the  owner  of  gooils  had  so  acted  as  to  clothe  the  seller  or  pledger  with 
apparent  authority  to  sell  or  pledge,  he  was,  at  common  law,  precluded  as 

1  Monk  V.  Whittenbury  (1831),  2  B.  art  (1842),  4  M.  &  G.  295;  11  L.  J.  C.  P. 

&  Ad.  484.     It  is  "difficult  to  say  228. 

precisely  what  is  meant."    Janberry  3  Taylor  v.  Truman  (1830),  1  Moody 

V.  Britten  (1838),  5  Sc.  G55;  Wood  v.  &  Mai.  453;  Taylor  v.  Kymer  (1832), 

Rowcliflfe  (1845),  r^  Ha.  191;  Lamb  v.  3  B.  &  Ad.  320;  1  L.  J.  K.  B.  114. 

Attenborough  (1862),  1  B.  &  S.  831;  4  Hatfield  v.  Phillips  (1842).  9  M,  & 

31  L.  J.  Q.  B.  41;  Baines  v.  Swainson  W.  646;  12  CI.  &  F.  343. 

(1863),  4  B.  &  S.  270;  31   L.  J.  Q.  B.  ^5  &  6  Vic.  (Imp.),  ch.  39. 

281;  Heyman  v.  Flewker  (1803),  13  C.  «  Johnson  v.  Credit  Foncier  (1877), 

B.  N.  S.  519:  52  L.  J.  C.  P.  132.  3  C.  P.  D.  41;  47  L.  J.  C.  P.  241. 

'i  Phillips  V.  Huth  (1840),  6  M.  &  W.  '40  &  41  Vic.  (Imp.),  ch.  39. 

572:  9  L.  J.  Ex.  323;  Hatfield  v.  Phil-  8r,2  &  53  Vic.  (Imp.),  ch.  45. 

lips  (1842),  9  M.&  W.  640;  12  CI.  &  F.  9  The   Factors  Act,   52  &  53  Vic 

343;  11  L.  J.  Ex.  425;  Bonzi  v.  Stew-  (Imp.),  ch.  45,  §  2  (1).     And  see  Rev. 

St.  Ont.,  r.h,  150,  §  5. 
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against  those  who  were  induced  bona  fide  to  act  on  the  faith  of  tliat  ap- 
parent authority  from  denyin;:;  that  he  liad  p;i%-('n  suoh  authority,  and  tlie 
result  as  to  tiieni  was  tlie  same  as  if  lie  had  really  given  it."i 

And  the  contingent  "if"  (at  the  beginning  of  the  sentence)  is 
satisfied  by  declaring  that 

"the  ordinary  course  of  lousiness  is  for  factors  to  sell  in  their  own  name. 
.  .  .  Tliat  heiuK  so,  the  very  fact  of  intrusting  your  goods  to  a  man  as  a 
factor,  with  rigiit  to  sell  them,  is  prima  facie  authority  from  you  to  him 
to  sell  them  in  his  own  name." 

The  case  is  the  simplest  example  of  estoppel  by  ostensible 
agency.     As  earl}'^  as  1812  Lord  EUenborough  had  said: 

"Strangers  can  look  at  the  acts  of  the  parties  and  to  the  external  indicia 
of  pro|)erty.  and  nut  to  the  first  communication  which  may  pass  between  a 
party  and  his  broker;  and  if  a  person  authorize  anotiier  to  a-^sunie  tlie  ap- 
parent rigJit  of  dix)jusing  of  pro  pert  ji  in  the  ordinary  course  of  trade,  it 
must  be  presumed  that  the  apparent  authority  is  the  real  authority. 

"If  the  principal  send  his  commodity  to  a  place  wliere  it  is  the  ordi- 
nary business  of  tlie  person  to  wIkjiu  it  is  consigned  to  sell,  it  must  be  in- 
tended tliat  the  commodity  is  sent  thither  for  the  purpose  of  sale.  .  .  . 
"NVhen  the  commodity  is  sent  in  such  a  way  and  to  such  a  place  as  to  ex- 
hibit an  apparent  purpose  of  sale,  the  principal  will  be  bound  and  the  pur- 
chaser safe."  2 

And  this  language  has  been  widely  approved  and  acted  upon 

ever  since,*  except  where  the  distracting  effect  of  the  Factors 

Acts  has  interposed. 

As  has  been  said,  however,  the  courts  held  that  "  a  factor  can- 
not pledge; "  and  the  fact  that  if  usually  a  factor  had  author- 
ity to  pledge  there  was  the  appearance  of  power  and  estoppel 
did  not  occur  to  them.  The  legislatures,  therefore,  had  to  inter- 
vene with  a  clause  of  which  the  above  is  the  lineal  descendant. 

And  there  would  be  little  objection  to  the  clause  if,  by  pro- 
viding that  "a  mercantile  agent"  can  give  a  good  title  under 
the  circumstances  detailed,  it  did  not  seem  to  indicate  that  no- 
body else  could  do  so.  For  it  is  quite  clear  that  the  case  of 
"a  mercantile  agent"  is  not  a  whit  different  in  this  respect 
from  that  of  anybody  else.  Suppose  that  a  trader  (not  a  factor) 
is  intrusted  with  possession  of  goods  or  the  documents  of  title 
to  goods,  he  may  sell  or  pledge  and  give  a  good  title  —  not  this 
time,  however,  because  of  ostensible  agency,  but  because  of 

1  Cole  V.  North  Western  (1875),  L.  Serg.  &  R.  (Pa.)  392;  Taylor  v.  Pope 
R  10  G  P.  363;  4-t  L.  J.  G  P.  233.  (1868).  45  Cold.  (Tenn.)  416;  Atlantic 
See  also  per  Gould,  J.,  in  Cartwright  v-  Hunt  (1897).  100  Tenn.  89;  42  a  W. 
V.  Wilnierding(1862),  24  N.  Y.  526.  R  483;  Lewenberg  v.  Hayes  (1897), 

2  Pickering  v.  Busk  (1812^,  15  East,  91  Me.  104;  39  Atl.  R  469;  Heath  v. 
63.  See  cases  cited  with  this  one  in  Stoddard  (1898),  91  Me.  499;  40  AtL 
eh.  XXI.  R  547. 

^  Lausatt   v.   Lippincott    (1821),   6 
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ostensible  ownership.  Nor  is  the  case  different  in  principle  if 
the  person  who  has  possession  is  neither  a  factor  nor  a  trader, 
and  is  known  (by  the  purchaser)  to  be  an  agent  of  ordinary 
sort.  For  the  principle  is  always  the  same.  Is  this  agent 
(whoever  he  may  be)  a  person  who  usually  has  power  to  sell 
and  pledge?  If  so,  then  he  may  sell  and  pledge.  If  he  is  not, 
he  cannot.  And  it  is  merely  because  "a  mercantile  agent"  is 
in  the  first  of  these  categories,  and  not  because  of  his  name, 
that  he  can  sell ;  for  even  he  must,  as  the  statute  provides,  be 
"acting  in  the  ordinary  course  of  business." 

Estoppel  has  a  further  criticism  of  the  clause,  in  that  it  makes 
no  exception  from  its  general  provision  for  a  case  in  which  the 
purchaser  is  aware  that  the  agent  is  violating  his  instructions. 
Possibly  it  may  be  said  that  he  was  not  then  "acting  in  the 
ordinary  course  of  business."  But  the  reply  goes  too  far.  It 
would  apply  to  a  case  in  which  the  purchaser  was  not  aware 
of  the  violation  of  his  instructions;  for  the  factor  would  not 
then  (either)  be  "  acting  in  the  ordinary  course  of  business," 
but  in  quite  extraordinary  fashion.  Yet  such  case  is  clearly 
one  in  which  the  purchaser  ought  to  be  protected. 

The  clause  then  (1)  is  useless;  (2)  is  objectionable  as  sugges- 
tive of  untrue  distinctions;  (3)  is  defective  for  the  reason  just 
mentioned. 

2.  "Where  a  mercantile  agent  has,  with  the  consent  of  the  owner,  been 
in  possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale, 
pledge  or  other  disposition  which  would  have  been  valid  if  the  consent 
had  continued  shall  be  valid  notwithstanding  the  determination  of  the 
consent;  provided  that  the  person  taking  under  the  disposition  has  not  at 
the  tiuie  thereof  notice  that  the  consent  has  been  determined."' 

Construing  one  of  the  earlier  acts  the  courts  had  said  that  if 

possession  of  the  goods  or  documents  had,  with  the  consent  of 

the  owner,  been  given  to  a  factor,  yet  if  the  consent  to  hold 

them  had  been  withdrawn  the  act  did  not  apply,  even  though 

the  owner  had  permitted  the  possession  to  remain  as  before, 

and  the  purchaser  knew  nothing  of  the   withdrawal.^    The 

merest  glance  outside  the  statute  would  have  obviated  this 

error.     The  authorities  were,  as  we  have  seen,  amply  sutficient 

for  the  case.    For  the  only  question  was  whetlier  the  factor  had 

still  ostensible  authority  to  sell;  and  this  admitted  of  but  one 

iThe  Factors  Act,  52    &  53  Vic.     C.  P.  282;  4  id.  93;  37  L.  J.  C.  P.  137; 
(Imp.),  ch.  45,  g  2  (2).  38  L.  J.  C.  P.  95. 

^Fuentes  v.  Montis  (1868),  L.  R.  3 
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answer.  The  debate,  however,  did  not  touch  this  point,  but 
was  directed  to  an  interpretation  of  the  statute  —  to  ascertain- 
ing whether  the  factor  could  still  be  said  to  be  "intrusted" 
with  the  possession.  Hence  the  above  clause.  So  great  a 
judge  as  Willes,  J.,  acknowledged  himself  to  be  absolutely  help- 
less: 

"I  mij^ht  desire  that  it  was  in  tlie  power  of  tlie  judge  to  amend  the  law 
from  time  to  time  with  reference  to  mercantile  convenience.  .  .  .  But 
were  I  to  do  this,  I  siiouid  he  duin^^  an  unconstitutional  act.  I  am  at  all 
times  anxious  to  {;ive  lull  ('(fL'ct  to  tlie  intention  of  the  lejiislature  as  ex- 
pressed in  the  lantiu:i<;e  they  have  used.  Hut  I  do  not  feel  myself  at  lih- 
erty  from  any  notions  of  expediency  which  I  may  entertain  to  go  be^'ond 
that  which  I  lind  written."! 

It  is  impossible  to  imagine  what  the  result  would  have  been 
had  Lord  Manstield  been  troubled  with  views  of  unconstitu- 
tionality when  he  was,  somewhat  radically,  amending  "the 
law  from  time  to  time  with  reference  to  mercantile  conven- 
ience;" and  had  he  thrown  upon  Parliament,  as  to  bills  and 
notes,  the  task  which  it  was  compelled  to  assume  with  reference 
to  factors.'- 

3.  "Where  a  mercantile  agent  has  obtained  possession  of  any  docu- 
ments of  title  to  goods  by  reason  of  his  being  or  having  been,  with  the 
consent  of  the  owner,  in  possession  of  the  goods  represented  thereby  or  of 
any  other  documents  of  title  to  the  goods.  Iiis  possession  of  the  first  men- 
tioned documents  shall,  for  the  purpose  of  this  act,  be  deemed  to  be  with 
the  consent  of  the  owner."  ^ 

The  courts  bad  held,  in  construing  the  statutes,  that  if  an 
agent  had  been  intrusted  with  one  document,  and  of  his  own 
motion  got  it  changed  for  another  document,  he  was  not  in 
possession  of  number  two  "  with  the  consent  of  the  owner," 
and  therefore  that  the  act  did  not  apply.  For  example,  a 
factor,  being  intrusted  with  a  bill  of  lading,  and  the  goods  at 
the  termination  of  the  voyage  having  gone  to  a  warehouse,  the 
factor  gave  up  the  bill  of  lading  and  got  a  dock  warrant.  Upon 
general  principle  the  case  is  simple  enough;  but  looking  mi- 
nutely at  the  statute  the  courts  said  that  the  factor  was  not 
in  possession  of  the  dock  warrant  "with  the  consent  of  the 

1  Fuentes  v.  Montis  (1868),  L.  R.  3  England,  it  is  not  easy  to  reconcile 
C.  P.  283.  ourselves   to   the  notion   when  the 

2  The  language  of  Willes,  J.,  is  a  practice  is  brought  under  our  obser- 
remarkable  illustration  of  the  truth  vation." 

of  Mr.  Markby's  remark  (Elements  3  xhe   Factors  Act,  53  &  53  Vic. 

of  Law.  4th  ed.,  g  93):     "  Well  <stab-  (Imp.),  ch.  45,  ij  2  (3).     And  see  Rev. 

lished  as  the  practice  of  the  judges  St.  Ont.,  ch.  150,  §  4. 
making  the  law  has  now  become  in 
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owner."  ^  While  one  of  such  decisions  was  on  its  way  to  the 
House  of  Lords,  Parliament  interposed  with  the  above  clause.^ 
The  courts  had  also  held  that  if  a  factor  had  deposited  cer- 
tain warrants  as  security  for  an  advance,  and  had  afterwards 
substituted  other  warrants  as  security  for  the  same  advance, 
the  case  was  not  within  the  statutes,  because  no  adv^ance  had 
been  nuule  upon  the  second  set  of  warrants.^  The  above  clause, 
in  conjunction  with  another,  corrected  that  anomaly.  Atten- 
tion to  the  principles  of  estoppel  would  have  led  to  contrary 
decisions  in  these  cases  and  rendered  appeal  to  Parliament  un- 
necessary. 

4.  "Where  the  owner  of  goods  has  given  possession  of  the  goods  to  an- 
other person  for  the  purpose  of  consignment  or  sah^,  or  has  shipped  the 
goods  in  the  name  of  another  person,  and  the  consignee  of  the  goods  has 
not  had  notice  tliat  such  pei-son  is  not  tlie  owner  ol  tlie  goods,  the  con- 
signee shall,  in  respect  of  advances  made  to  or  for  the  use  of  such  person, 
have  tlie  same  lien  on  the  goods  as  if  such  person  were  the  owner  of  the 
goods,  and  may  transfer  any  such  lien  to  another  person."* 

The  statute  is  not  now  dealing  with  goods  intrusted  to  "a 
mercantile  ao:ent,"  but  with  all  cases  of  agencv.  The  clause 
is  badly  drawn.  It  provides  that  if  possession  of  goods  be 
given  to  another  ])erson  with  instructions  to  sell,  then  "  the 
consignee"  shall  have  a  lien  for  advances.  That  is  to  say,  if  I 
give  possession  of  ray  horse  to  an  agent  to  sell,  and  he  mort- 
gaged the  horse,  I  would  not  be  bound;  but  if  my  agent  were 
to  consign  him  to  somebody  and  get  advances  on  him,  I  would 
be  bound.  Estoppel  would  have  nothing  to  say  to  either  case, 
for  it  is  one  simply  of  no  authority  to  pledge  and  no  appear- 
ance of  such  authority.  Estoppel  would  agree  to  the  provisions 
(1)  that  if  possession  be  given  "  for  the  purpose  of  consignment " 
(in  the  name  of  the  person  intrusted),  or  (2)  if  the  owner  "  has 
shipped  the  goods  in  the  name  of  another  person,"  then  the 
assignee  shall  have  a  lien  for  advances;  for  in  such  cases  there 
is,  with  the  assent  of  the  owner,  ostensible  ownership  in  the 
person  intrusted.  But  estoppel  would  of  course  draw  no  dis- 
tinction between  the  case  of  the  "consignee,"  and  any  other 
person  being  misled  by  the  appearance  of  ownership;  nor  would 

1  Close  V.  Holmes  (1837),  2  Moody  3Bonzi  v.  Stewart  (1842),  4  M.  &  G. 

&  R.  22;   Phillij.s  v.   Huth   (1840),  6  29.");   11  L.  J.  C.  P.  228. 

M.  &  W.  572;  9  L.  J.  Ex.  323;  Hat-  ^xhe  Factors  Act.  52   &  53  Vic. 

field  v.  Phillips  (1842),  9  M.  &  W.  646;  (Imp.),  ch.  45,  §  7.     And  see  Rev.  St. 

12  CI.  &  F.  343;  11  U  J.  Ex.  425.  Out.,  ch.  loO.  §  il. 

25&6  Vic.,ch.  39,  §4. 
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it  ?ay  that  the  consignee  should  be  protected  "in  respect  of 
advances"  and  should  not  be  protected  did  he  buy  the  goods. 
The  case  being  one  of  ostensible  ownership,  it  is  immaterial 
who  the  person  is  that  acquires  an  interest  in  them  or  what 
the  nature  of  that  interest  may  bow 

5.  "Where  a  person  having  sold  Roods  oontinues  or  is  in  possession  of 
tlie  Koods,  or  of  tlie  documents  of  title  to  tlie  goods.  Llie  d..'livery  or  trans- 
fer by  that  person,  or  hy  a  mercantile  ajijent  actinj^  for  liim.  of  tlie  roo  Is 
or  documents  of  title,  under  any  sale,  pledge  or  other  disposition  thereof, 
or  utider  :iny  agreement  for  sale,  jiledge  or  other  disposition  thereof,  toany 
person  receiving  the  same  in  gooil  faith  and  without  n.)tice  of  the  previous 
sale,  shall  have  the  same  elfect  as  if  the  person  making  the  d;divery  or 
transfer  were  expressly  authorized  by  the  owner  of  the  goods  to  make 
the  same."  ^ 

The  courts  had  held  that  if  a  vendor  sold  goods  but  retained 
the  documents  of  title  to  them,  a  subsequent  sale  by  the  same 
vendor  to  another  purchaser  passed  nothing; ^  and  before  the 
case  could  be  heard  in  appeal  Parliament  declared  otherwise 
by  the  adoption  of  the  above  clause.' 

But  the  enactment  went  beyond  the  case,  and  raised  further 
difficulty.  It  api^lies  not  only  to  a  case  in  which  a  vendor  re- 
tains the  documents  of  title  and  so  misleads  a  subsequent  pur- 
chaser, but  to  one  in  which  the  vendor  retains  "  possession  of 
the  goods."  ^ 

Now  distinguish:  (1)  A  merchant  sells  goods  but  retains 
possession  of  them  in  his  warehouse  and  resells  them;  the  first 
purchaser  ought  to  lose,  for  possession  under  such  circum- 
stances indicates  either  ownership  or  authority  to  sell.*  (2)  I 
buy  from  a  farmer  a  horse,  pay  him  and  take  a  bill  of  sale  of 
him,  and  the  farmer  agrees  to  send  him  to  my  house,  but  in- 
stead of  doing  so  resells  him.  Apart  from  any  local  registry 
acts  I  am  not  estopped,  because  mere  possession  under  such  cir- 
cumstances is  not  ostensible  ownership.*^  (3)  But  suppose  that 
the  second  purchaser  is  some  one  who  has  previously  known 
that  the  farmer  was  the  owner  of  the  horse,  and  relied  upon 
such  knowledge  and  possession  as  indicative  of  the  continua- 
tion of  tlie  title? 

In  the  United  ^^tates  it  has  been  broadly  asserted  that 
•'when  thesame  thingis  sold  totwo  different  parties,  by  contracts  equally 

iThe  Factors  Act,  52  &    5:5  Vic.        2  Johnson  v.  Credit  (1S77).  2  C.  P. 
(Imp.),  ch.  4.-),  i^  8:  Sale  of  Goods  Act,     D.  224:  3  i<i.  32;  47  L.  J.  C.  P.  224. 
56  &  57  Vic.  (Imp.),  ch.  71.  J^  25  {\);        MO  &  41  Vic.  (Imp.),  cb.  39,  g  3. 
59  Vic.  (Man.),  ch.  25,  g  24  (1).  *  Ante.  p.  299. 

^Aiitc,  IX  297. 


302  OSTENSIBLE    OWNERSHIP    AND   AGENCY. 

valid,  and  the  second  vendee  is  without  notice  of  the  first  sale,  he  who 
first  obtains  possession  is  entitled  to  the  property."! 

"It  is  the  doctrine  of  Sliaw  v.  Levy,  17  S.  &  R.  99.  which  remains  un- 
shaken in  this  state,  tliat  if  a  vendee  allow  a  vendor  to  remain  in  posses- 
sion, or  after  a  formal  delivery  immediately  restore  the  possession  to  iiim, 
and  he  afterwards  sell  and  deliver  tlie  goods  to  a  bona  fide  purchaser  for 
value  without  notice  of  the  prior  sale,  such  purchaser  is  entitled  to  the 
goods  as  against  the  first  vendee  and  all  claiming  under  him." 2 

The  general  principle  is  recognized  that 

"allowing  a  person,  therefore,  to  iiave  actual  possession  of  chattels,  unless 
there  is  son)e  other  fact  connected  with  it,  is  not  an  act  which  holds  him 
out  to  the  public  as  owner,  or  as  authorized  to  sell  it  as  his  own.  The 
doctrine  of  caveat  emptor,  as  to  any  title  the  purchaser  may  acquire,  ap- 
plies. Brown  v.  Wilmerding,  5  Duer,  225.  But  when  the  possession  re- 
mains in  the  original  owner,  or  after  a  formal  delivery  it  is  restored  with- 
out any  notorious  break  in  the  continuity  of  it  under  a  secret  understand- 
ing or  agreement  witli  him  as  servant,  agent  or  bailee,  this  is  an  element 
which  makes  a  very  important  difference  in  the  case.  That  inquiry  which 
the  part}'  dealing  witli  the  possessor  is  bound  to  make,  and  whicli  the  law 
presumes  him  to  make,  leads  him  back  to  the  original  title,  and  thus  his 
diligence  will  only  avail  to  confirm  the  deception.  The  vendee  having  ac- 
quired possession  under  his  purcliase  must  have  enjoyed  it  as  long  and  in 
such  a  manner  as  to  siiow  that  the  delivery  to  him  was  not  merely  formal 
or  colorable,  before  he  can  safely  transfer  it  back  to  the  vendor.  Breck- 
enridge  v.  Anderson,  3  J.  J.  Marshall,  714;  Jarvis  v.  Davis,  14  B.  Monroe, 
529:  Stevens  v.  Irwin,  15  CaL  50 J." 

The  law  thus  stated  would  lose  something  of  its  arbitrary 
appearance  if  it  were  stated  in  terms  of  estoppel.  The  first 
quoted  rule,  that,  as  between  two  purchasers,  he  who  first  gets 
possession  has  the  better  title,  appears  at  first  view  to  be  as 
simply  dogmatic  as  the  rule  which  gives  to  the  legal  estate  the 
determining  faculty;  and  the  objection  to  the  last  quotation  is 
that  its  reasons  apply  as  well  to  a  case  in  which  the  second  pur- 
chaser was  misled  by  the  ostensible  title  of  the  common  vendor 
as  to  one  in  which  he  was  not. 

A  priori  one  would  say  that  as  between  two  purchasers  he 
has  the  title  who  alone  acquired  it  —  that  is  to  say,  the  first  of 
them;  and  that  if  any  one  else  obtained  possession  (whether  he 
be  called  a  second  purchaser  or  not  is  immaterial)  he  cannot 
have  the  title,  but  the  possession  merely.  To  this  let  us  add 
that  where  the  first  purchaser  "has  lent  himself  to  accredit  the 
title"  of  his  vendor  so  "as  to  mislead"  the  second  purchaser 
"into  the  belief  that  the  person  dealing  with  the  property  had 
authority  to  do  so,"  the  first  purchaser  will  be  estopped  from 
setting  up  the  facts. 

1  Winslow  v.  Leonard  (1854),  25  Pa.  mings  v.  Oilman  (1897),  90  Me.  524; 
St,  18.     And  see  Lanfear  v.  Summer    38  Atl.  R.  5U8. 

(1821),  17  Mass.  113;  Brown  v.  Pierce  '^  Davis  v.  Bigler  (1869),  62  Pa.  St 
(1867),  97  Mass.  46;  Peoj)le's  Bank  v.  247.  And  see  Webster  v.  Peck  (1863)^ 
Cayley  (1880j,  92  Pa.  St.  527;  Cum-    31  Conn.  495.  And  see  a  note  in  the 

Harvard  Law  Rev.,  vol.  11.  p.  418. 
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Tlie  only  question  then  is  whether  the  first  purchaser,  by 
leaving  his  vendor  in  possession,  has  accredited  the  title  of  the 
vendor,  and  so  misled  the  second  purchaser. 

In  discussing  this  point  it  ma}-  be  said,  on  the  one  hand,  that 
possession  is  not  evidence  of  the  vendor's  title;  that  he  may  be 
a  thief,  or  a  borrower,  or  a  bailee  of  any  description;  that  for 
this  reason  no  faith  ought  to  be  placed  u|)on  possession  as  evi- 
dence of  title,  and  that  the  second  purchaser,  therefore,  cannot 
say  that  ho  was  deceived  by  it. 

Upon  the  other  hand  there  is  much  in  the  suggestion  that  pos- 
session, if  no  evidence  of  title,  is  at  all  events  a  starting  point 
for  inquiry  as  to  title;  that  ordinarily  a  vendor  is  asked  as  to 
his  predecessors  in  title;  that  in  this  way  investigation  may 
begin;  and  that  if  the  vendor  has  been  left  in  possession  by  the 
first  purchaser,  and  has  thus  been  enabled  to  vouch  his  original 
title  and  not  that  through  his  vendee,  any  chance  of  discover- 
ing the  lirst  purchaser's  interest  is  taken  away. 

Such  doctrine  is  applicable,  however,  only  in  cases  in  which 
inquiry  as  to  title  has,  in  fact,  been  undertaken  and  has  been 
vitiated  by  the  continued  possession;  and  not  in  cases  in  which 
it  might  have  been  vitiated  had  such  inquiry  been  made  by  the 
second  ])urchaser  as  "  the  law  presumes  him  to  make."  Estop- 
pel applies  only  in  cases  in  which  the  estoppel-asserter  has  been 
injuriously  affected  by  the  act  complained  of,  not  to  those  in 
which  he  would  have  been  injured  if  something  else  had  oc- 
curred than  that  which  really  happened. 

The  clause  in  the  Factors  Act  appears  to  ignore  all  such  con- 
ditions as  those  suggested.  It  seems  to  apply  to  every  case  of 
a  vendor  being  left  in  possession,  whether  the  fact  had  any 
bearing  upon  the  second  purchaser's  action  or  not.  It  is  hardly 
too  much  to  say,  however,  that  the  decisions  have  amended  the 
statute. 

"Tliere  is  no  inflexible  rule  of  law  tliat  because  a  man  who  was  once  the 
owner  of  goods  and  lias  sold  tiietu  remains  in  possession  of  them,  he  must 
tlierefore  be  lield  to  be  the  reputed  owner.  The  statute  does  not  say  that. 
If  he  remains  in  possession  irith  the  reputation  of  oirnership.  and' under 
those  circumstances  rvhich  create  a  representation  of  ownership,  then  the 
property  will  pass  to  his  assignees;  but  it  is  alwaj's  a  question  of  fairt 
wiiether  or  not  the  circumstances  are  such  as  to  create  that  representa- 
tion."! 

'Per  Lord  Selborne  in  Ex  parte  Bk.  51.  See  Re  Gaetz  v.  Jones  (1898), 
Watkins  (1873),  L,  R.  8  Ch.  528;  4:i  L.  J.     1  Q.  B.  787;  67  L.  J.  Q.  B.  577. 
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The  araendmeat  consists  in  adding  after  "continues  or  is  in 
possession  of  the  goods,"  the  words  "  with  the  reputation  of 
ownership  and  under  those  circuinstauces  which  create  a  rep- 
resentation of  ownership."^  This  robs  the  statute  of  much  of 
its  purely  arbitrary  and  mechanical  character.  One  further 
amendment  and  it  would  be  reduced  to  the  reasonableness  of 
the  law  of  estoppel,  namely,  that  the  second  purchaser  should 
have  been  misled  by  the  "misrepresentation  of  ownership." 

Possibly  this  is  implied  in  Lord  Selborne's  language.  If  so, 
then  the  statute  merely  reflects  a  single  instance  of  the  law 
of  estoppel,  and  is  misleading  because  by  indicating  that  if  a 
vendor  be  allowed  by  a  vendee  to  mislead  people  b}^  ostensible 
ownership,  then  the  vendee  ought  to  lose;  whereas  the  law  is 
general  and  applies  to  everybody  —  being  a  vendee  does  not  in- 
crease or  decrease  a  person's  duty  of  "an  appropriate  measure 
of  prudence"  for  the  welfare  of  others.'^ 

6.  "  Wliere  a  person  having  bought  or  agreed  to  buy  goods  obtains  with 
the  consent  of  tlie  seller  possession  of  the  goods,  or  of  the  documents  of 
title  to  the  goods,  the  delivery  or  transfer  by  tliat  person,  or  by  a  mercan- 
tile agent  acting  for  him,  of  the  goods  or  documents  of  title,  under  any 
sale,  pledge  or  other  disposition  tliereof,  or  under  any  agreement  for  sale, 
pledge  or  other  disposition  thereof,  .  .  .  shall  have  the  same  effect  as 
if  the  person  making  the  delivery  or  transfer  vv-ere  a  mercantile  agent  in 
possession  of  the  goods  or  documents  of.  title  with  the  consent  of  the 
ovvner."-* 

This  case  is  to  some  extent  the  converse  of  the  last.  If  a 
purchaser  may  be  estopped  by  leaving  the  documents  of  title 
in  the  hands  of  his  vendor,  so  also  may  a  vendor  be  estopped 
by  handing  them  over  prematurely  to  the  purchaser.  Again, 
the  clause  was  passed  to  overcome  a  decision  which  the  mer- 
cantile community  could  not  understand.  An  owner  of  goods 
shipped  them  in  two  quantities  but  under  one  bill  of  lading. 
The  owner's  agent  sold  the  goods  to  two  different  persons; 
gave  one  of  them  (A.)  the  bill  of  lading;  and  got  that  purchaser 
to  give  to  the  other  (B.)  a  delivery  order  for  his  part  of  the 
goods.  B.  resold  his  goods  to  X.  on  time,  and  handed  him  the 
delivery  order;  X.  pledged  the  goods,  and  passed  on  the  order. 

1  The  phrase  "reputation  of  owner-  3  The  Factors  Act,   52  &  53  Vic. 

ship"  was  borrowed  no  doubt  from  (Imp.),  ch.  45,  §  9;  The  Sale  of  Goods 

the   reputed   ownership    clauses  of  Act,  56  &  57  Vic.  (Imp.),  ch.  71,  §  25 

the  bankruptcy  acts.     See  ch.  XXI.  (2);  59  Vic.  (Man.),  ch.  25,  §  24  (2). 

-  See  a  note  in  Harvard  Law  Rev., 
voU  11,  p.  418. 


GOODS  —  lp:gislation.  365 

The  pledgee  would  now  seem  to  be  safe;  but  it  was  held  that 
B.  could  stop  in  transitu  because  the  goods  were  being  dealt 
with  under  a  delivery  order  only,  and  not  under  a  bill  of  lad- 
ing.'    Estoppel  would  of  course  not  recognize  the  distinction. 

The  baneful  effect  of  the  legislation  has  recently  been  very 
forcibly  illustrated.  But  for  it  a  case  of  this  kind  would  l)e 
free  from  all  difficulty:  A  vendor  sent  to  his  purchaser  a  bill 
of  lading,  and  also  for  acceptance  a  bill  of  exchange  for  the 
price  of  the  goods;  the  purchaser  ought  to  have  returned  the 
bill  of  lading,  unless  he  accepted  and  returned  the  draft;  he  did 
neither,  but  wrongfully  transferred  the  bill  of  lading  to  an  in- 
nocent purchaser.  From  the  standpoint  of  estoppel  the  case  is 
perfectly  clear,  for  the  vendor  has  accredited  the  title  of  the 
purchaser.  Arguing,  however,  from  legislation,  a  contrary  re- 
sult was  at  first  arrived  at,  the  case  not  being  thought  to  be 
one  "  where  a  person  having  bought  or  agreed  to  buy  goods 
obtains  with  the  consent  of  the  seller  possession  of  the  docu- 
ments of  title."  Upon  appeal  a  different  view  of  the  statute 
was  taken. 2 

The  clause  moreover  goes  far  beyond  that  which  was  in- 
tended, and  is  open  to  the  criticisms  above  applied  to  the  pre- 
ceding paragraph  of  the  statute.  The  principal  of  its  unex- 
pected results  has  been  its  effect  upon  hire  and  sale  agreements  — 
those  contracts  which  contemplate  an  eventual  sale,  but  for 
security  for  payment  provide  that  meanwhile  the  property  in 
the  ffoods  is  to  remain  in  the  vendor.  In  such  cases  a  hojia  iide 
purchaser  from  the  purchaser  (if  in  possession)  will  be  secured.^ 
If,  however,  the  effect  of  the  agreement  is,  not  that  the  pur- 
chaser shall  be  bound  to  buy,  but  merely  that  he  shall  have  an 
option  to  purchase,  the  act  does  not  apply.* 

7.  '-Where  a  documont  of  title  to  {jjoods  has  bpcn  lawfully  transferred 
to  a  person  as  a  liuyer  or  owner  of  goods,  and  that  person  transfers  tlie 
docMunent  to  a  person  who  takes  the  document  in  good  faitli  and  for  valu- 
able consideration,  the  last  mentioned  transfer  shall  have  the  same  effect 

1  Jenkyns  v.  Usborne  (1844),  8  Sc.  62  L.  J.  Q.  B.  501.   The  law  would  be 

N.  S.  505:  13  L.  J.  C.  P.  196.    Spear  v,  otherwise    were    there    no    statute. 

Travers  (1815),  4  Camp.  251,  was  not  See  ante,  p.  2  )7,  S. 

referred  to.  *Helly  v.  Mathews  (1894),  2  Q.  B. 

•JCahn  v.  Pocketts  (1898),  2  Q.  B.  272;  (1895)  A.  C.  471:  63  L.  J.  Q.  B. 

61;  67  L.  J.  Q.  B.  625;  (1899)  1  Q.  B.  577;  64  id.  465.  And  see  Pynev.  Wil- 

643;  68  L.  J.  Q.  B.  515.  son  (1895),  1  Q.  B.  653;  (1895)  2  Q.  B. 

3  Lee  v.  Butler  (1893),  2  Q.  B.  318;  537;  64  L.  J.  Q.  B,  328. 
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for  defeating  any  vendor's  lien  or  right  of  stoppage  in  trnnsitn  as  the 
transfer  of  a  bill  of  lading  has  for  defeating  the  riglit  of  stoppage  m  tran- 
situ." 1 

This  clause  was  passed  because  of  the  distinction  above  al- 
luded to  between  a  bill  of  lading  and  a  delivery  order.  It  was 
said  that  a  vendor  retained  his  lien  although  he  had  handed 
over  a  document  of  title  (other  than  a  bill  of  lading),  and  had 
thus  apparently  transferred  the  complete  title.  His  right,  it 
was  said,  remained  until  possession  of  the  goods  had  been  taken 
by  the  innocent  purchaser.^  The  idea  was  that  the  indorse- 
ment of  a  bill  of  lading  passed  the  title  to  the  goods,  but  that 
the  transfer  of  other  documents  of  title  did  not,  and  therefore 
the  necessity  for  possession  in  order  to  vest  the  right  to  stop 
in  transitu.  As  has  already  been  seen,  however,'  property  in 
goods  passes  by  contract,  and  indorsements  of  bills  of  lading 
and  other  documents  have  no  effect  upon  it.  Estoppel,  too,  as 
has  been  said,  makes  no  distinction  among  those  documents  of 
title  which  in  the  mercantile  world  are  taken  as  indicative  of 
title. 

Summary. —  Eeviewing  all  the  sections  above  quoted,  we 
find  that  the  general  principle  of  estoppel  by  ostensible  owner- 
ship and  ostensible  agency  is  cut  down  to  seven  very  sharply 
detined  cases  selected  from  infinity,  because  by  merest  chance 
they  had  happened  to  present  themselves  in  more  than  usually 
conspicuous  form  —  that  is,  in  notable  law-suits: 

1.  The  case  of  a  "mercantile  agent"  being  in  possession  of 
goods  or  the  documents  of  title  to  goods,  with  the  consent  of 
the  owner. 

2.  Or  without  that  consent,  if  it  at  one  time  existed  and  its 
cessation  was  unknown. 

3.  Or  if  there  had  been  consent  to  the  possession  of  previous 
documents,  by  means  of  which  the  later  ones  were  obtained. 

4.  The  case  of  goods  given  to  "another  person"  (not  neces- 
sarily a  mercantile  agent)  for  consignment  or  sale;  and  the 
case  of  goods  shipped  in  the  name  of  another  person.  In  such 
cases  a  "consignee's"  advances  are  protected. 

5.  The  case  of  a  vendor  remaining  in  possession  of  the  goods 
or  of  the  documents  of  title. 

iThe  Factors  Act,  52  &  53  Vic.  zjenkyns  v.  Usborne  (1844),  8  Sc. 
(Imp.),  eh.  45,  g  10.  N.  S.  50  j;  13  I^  J.  C.  P.  196. 

^Ante,  p.  322. 
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6.  The  case  of  a  purchaser  obtaining  possession  of  the  goods 
or  the  documents  prematurely. 

7.  The  case  of  a  document  of  title  lawfully  transferred  to  a 
person  as  a  buyer  or  owner  of  the  goods,  who  transfers  to  an- 
other.    In  such  case  the  right  to  stop  in  transitu  is  gone. 

Next  notice  that  the  first  three  of  these  cases  are  instances 
of  ostensible  agency,  and  the  last  four  of  ostensible  ownership, 
although  the  draftsman  did  not  so  observe;  for  in  numbers  5 
and  6  it  is  provided  that  the  transaction  is  to  have  the  same 
effect  as  if  the  ostensible  owner  were  in  reality  an  agent,  in- 
stead of  in  reality  the  owner. 

Lastly,  note  that  the  result  of  the  provisions  is  not  in  all 
cases  the  same.  While  in  numl)ers  1,  2,  3,  5  and  (5  an  innocent 
person  who  acquires  any  interest,  whether  by  "sale,  pledge  or 
other  disposition,"  is  protected,  yet  in  the  fourth  case  the  pro- 
tection afforded  is  only  "in  respect  of  advances;"  and  in  the 
seventh  the  interests  excluded  are  only  "any  vendor's  lien  or 
right  of  stoppage  in  transitu.'''' 

The  partial  and  incongruous  character  of  the  legislation  is 
very  apparent.  A  vendor  of  goods  may  be  estopj>ed,  although 
another  person  w^ho  had  misled  in  precisely  similar  fashion 
would  not  bo;  a  purchaser  mav  be  estopped  if  he  permit  his 
vendor  to  have  the  documents  of  title,  but  will  not  be  estopped 
if  he  give  them  to  anybody  else;  an  owner  will  be  estopped  if 
he  ship  the  goods  in  the  name  of  another  person,  as  against  the 
consignee  and  "in  respect  of  advances,"  but  he  will  not  be 
estopped  as  to  other  persons,  or  if  the  consignee  have  purchased 
the  goods;  where  a  document  of  title  has  been  transferred 
"  to  a  person  as  a  buyer  or  owner  of  the  goods,"  the  transferror 
will  be  estopped  as  against  an  innocent  purchaser  in  respect  of 
his  vendor's  lien  or  right  to  stop  in  transitu^  but  not  in  respect 
of  other  claims  to  the  goods. 

But  the  principal  objection  to  the  acts  is  that  in  so  far  as 
they  accord  with  the  principles  of  estoppel  they  are  not  only 
unnecessary  but  injurious  (for  they  divert  attention  from  those 
principles  and  lix  it  upon  interpretation  of  the  language  of 
statutes);  and  so  far  as  they  conflict  with  the  law  of  estoppel 
they  are  vicious,  for  they  are  then  unsupported  by  priuciplo 
and  unamenable  to  reason. 


3gs  ostensible  ownership  and  agency. 

American  Legislation. 

The  early  English  legislation,  with  certain  alterations,  passed 
into  the  statute  books  of  several  of  the  states  of  the  Union.* 
But  the  confusion  wrought  in  England  was  largely  obviated 
by  (among  other  methods)  a  most  fortunate,  or  most  courage- 
ous, misinterpretation  of  the  acts. 

The  Isew  York  statute  of  1830  provided  that 

"every  factor  or  other  a^ent  intrusted  with  the  possession  .  .  .  shall 
be  deemed  to  be  the  true  owner  thereof,  so  far  as  to  give  vaHdity  to  any  con- 
tract made  by  such  agent  with  any  other  person  for  the  sale  or  disposition 
of  the  whole  or  any  part  of  such  merchandise,  for  any  money  advanced, 
or  negotiable  instrument,  or  other  obligation  in  writing,  given  by  such 
other  person  on  the  faith  thereof.'" 

And  the  words  "on  the  faith  thereof"  were  held  to  mean  on 

the  faith  of  the  agent  being  the  true  owner,  and  not  on  the 

faith  of  the  possession  of  the  goods  or  document  of  title.''   This 

construction  was  adopted  by  the  Ohio  courts.^ 

The  effect  of  these  decisions  was  to  bring  the  statutes  into 
complete  harmony  with  the  law  of  estoppel.  For  thus  con- 
strued, they  really  enact  that  when  factors  and  other  agents 
are  permitted  by  the  true  owner  to  hold  themselves  out  as 
owners  of  the  goods,  purchasers  and  others  may  claim  the  bene- 
fit of  estoppel. 

The  other  legislatures  which  passed  Factors  Acts  do  not 
seem  to  have  encountered  the  opposition  from  the  courts  which 
was  presented  by  the  judges  in  England;  and  upon  the  whole 
it  may  be  said  that  the  development  of  the  American  law  has 
been  but  very  slightly  affected  b\''  statutory  provisions.  The 
cases  touching  those  enactments,  therefore,  do  not  require  to  be 
separated  from  those  relating  to  the  general  law,  and  are  for 
that  reason  not  specially  noted  in  this  chapter. 

An  exception  perhaps  should  be  made  from  this  statement 
with  reference  to  the  "doctrine"  that  a  factor  cannot  pledge, 
the  cases  upon  which  have  been  referred  to  in  the  foregoing 

1  See  Kentucky,  1880, May  5;  Maine,  sin,  Rev.  St.  1878,  §  3345.     See  Stim- 

Rev.  St.  1883,  ch.  31;  Maryland,  Rev.  son's  Am.  St.  Law  (2d  ed.),  §§  4380- 

Code,   1870,  ch.    34;    Massachusetts,  4388. 

Pub.  St.  1882,  ch.  71;  New  York,  1830,  2  Stevens  v.  Wilson  (1844),  6  Hill, 

ch.  179;  Oiiio,  1880,  Rev.  St.,  g  3314,  ff ;  512;  3  Denio,  472. 

Pennsylvania,  Factors,  2;  Rhode  Isl-  3  Cleveland  v.  Shoeman  (1833),  40 

and,  Pub.  St.  1882,  ch.  136;  Wiscon-  Ohio  St.  176. 
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pages.     The  courts,  however,  even  where  unfiidod  by  statute 
exhibited  an  inclination  to  overturn  the  "doctrine." 

"  Numerous  cases  may  be  found  where  it  has  been  held  tliat  a  factor 
who  holds  a  bill  of  ladinj;  for  sale  cannot  jjled^e;  but  in  such  cases  oitiier 
it  appeared  tliat  there  were  j^ruunds  for  cliarf^inp  the  pled^^ee  with  knowl- 
edge of  the  factorship,  or  the  decisions  irere  iikkIc  before  tite  modern  develop- 
ment of  the  doctrine  of  estoppel,  or  without  giving  it  full  consideration."  l 

The  Californian  judges  showed  not  a  little  dexterity —  per- 
haps timely  temerity  —  in  abolishing  the  "doctrine"  by  a  qual- 
ification which  limited  its  application  to  impossible  cases,  or 
something  very  near  that.^ 

>  Pollard  V.  Reardon  (1895),  13  C.  C.  2  Wright  v.  Solomon  (18G1X  19  CaL 
App.  174;  05  Fed,  R.  851.  61. 
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CHAPTER  XXIY. 

OSTENSIBLE  OWNERSHIP  AND  AGENCY  — CHOSES  IN  ACTION  — 
AMBULATORY  AND  NON-AMBULATORY. 

In  the  application  of  estoppel  to  negotiable  instruments  diffi- 
culty emanates  principally  from  three  sources: 

1.  The  phrase  "law  merchant,"  like  many  another,  is  uncrit- 
ically employed  in  handy  explication  of  seeming  anomalies.  As 
objections  to  the  Mosaic  cosmogony,  presented  by  the  existence 
of  fossils,  were  allayed  by  convenient  reference  to  omnipotence, 
so  perplexing  questions  relating  to  negotiable  instruments  are 
waived  by  unthinking  allusion  to  the  "law  merchant."  Om- 
nipotence and  law  merchant  work  their  arbitrary  will,  and  are 
irreducible  and  distracting. 

2.  Uncertainty  as  to  the  meaning  of  the  term  "negotiable." 

3.  Misconception  of  the  principles  of  the  law  of  estoppel. 
Such  questions  as  these  present  themselves:   Why  is  it  that 

if  a  bill  or  note  be  stolen  or  found,  the  thief  or  finder  can  pass 
a  good  title  to  it;  and  that  the  law  is  otherwise  as  to  chattel 
property?  Why  is  it  that  if  a  bill  be  misapplied  by  an  agent 
for  custody  of  it,  a  good  title  will  pass;  and  that  the  law  is 
otherwise  as  to  other  propert}^?  Why  is  it  that  if  a  man  write 
his  name  upon  stamped  paper,  and  a  note  be  written  over  it,  he 
is  liable;  although  if  a  lease  had  been  so  written  he  would  not 
be  bound? 

The  Laio  Merchant. —  To  these  and  to  other  such  questions 
the  time-sanctioned  reply  is  negotiability  and  the  law  mer- 
chant working  in  antagonism  to  the  ordinary  rules  of  law.  All 
application  of  the  principles  of  the  law  of  estoppel,  which,  as 
the  writer  believes,  would  explain  "  how  the  fossils  got  there," 
and  harmonize  the  law  merchant  with  the  general  law,  is  ex- 
pressly denied.  The  following  are  examples  of  current  treat- 
ment of  the  subject: 

Mr.  Justice  Byles,  in  Swan  v.  iV.  B.  J.,^  said: 

"The  object  of  the  law  merchant  as  to  hills  and  notes,  made  or  become 
payable  to  bearer,  is  to  secure  tht-ir  circulation;  therefore  honest  acquisi- 

» (1863)  2  H.  &  C.  184.     And  see  32  L,  J.  Ex.  277. 
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tion  confers  title.  To  this  despotic  hut  iiccessary  principle  the  ordinary 
ridea  of  the  comninn  lute  are  made  to  hetuL  The  niisappliciitioii  of  a  {;enu- 
iiie  si>i;nature,  wiitti'ii  across  a  slip  of  stampetl  paper  (which  transaction 
boin^  H  forfjjt-ry  would,  in  ordinary  cases,  convey  no  title),  may  Rive  a  Kood 
title  to  any  sum  fraudulently  inscribed  within  the  limits  of  the  stamp 
.  .  .  neKliyence  in  the  maker  of  an  instrument  payal)le  to  bearer  makes 
no  difference  in  his  liability  to  an  honest  holder  for  value;  the  instruun-nt 
may  be  lost  by  the  maker  without  his  negligence,  or  stolen  from  huu,  still 
he  must  pay."' 

Lortl  Manslield's  words  are  frequently  quoted : 

"The  indorsement  of  a  blank  note  is  a  letter  of  credit  for  an  indefinite 
sum.  The  defendant  said:  "Trust  (Jalley  to  any  amount  and  I  will  be  his 
security.'  It  does  not  lie  in  his  mouth  to  say  the  indorsement  was  not  reg- 
ular."* 

The  fact  may  be,  and  usually  is,  that  the  defendant  said,  and 
intended  to  say,  nothing  of  the  kind.  The  law  merchant,  how- 
ever, declares  that  he  did  say  it;  and  the  defendant  must  sub- 
mit. This  comes  out  very  clearly  in  the  following  language  of 
Baron  Pollock;  and  estoppel  is  excluded  from  operation: 

"In  such  a  case  the  acceptor  is  liable  to  a  toHa^(Ze  holder  .  .  .  and 
the  reason  for  this  is  not  because  the  acceptor  gave  autiiority  for  this  or 
that  sum  to  be  inserted, —  for  in  truth  he  gave  no  such  authority. —  but 
because  in  favor  of  commerce  it  is  essential  to  upheld  the  negotiability  of 
bills  of  exchanqe.  That  this  is  so  may  be  further  illustrated  by  a  c-ase  in 
whicli  a  fraud  is  practiced  upon  the  acceptor  of  a  bill  drawn  in  blank  with 
reference  to  the  amount.  .  .  .  Here  is  a  clear  absence  of  authority,  and 
a  fraud  against  A.  (by  inserting  £7")  instead  of  £50);  yet  he  is  liable,  for  the 
reason  we  have  given.  ...  In  the  present  case  .  .  .  the  ordinary 
rule  as  to  authority  cannot  be  adhered  to,  and  something  like  a  fiction  must 
be  resorted  to,  in  favor  of  a  bona  fide  indorsee  for  value;  or.  as  we  would 
prefer  to  say,  the  law  merchant  in  such  a  case  holds  that,  although  the  ac- 
ceptor did  not  authorize  the  drawer's  name  to  be  used,  he  enabled  the  per- 
son to  whom  he  gave  the  bill  to  use  it,  and  so  to  give  the  bill  currency, 
and  this  as  against  the  acceptor  is  sufficient  to  render  him  liable.  .  .  . 
Estoppels  are  odious.  .  .  .  We  should  prefer  not  to  use  the  u'ord  'estop- 
pel,' whicii  seems  to  imply  tiiat  a  person  by  his  conduct  is  excluded  from 
showing  what  are  the  true  facts:  but  rather  to  say  that  the  question  is 
whether,  when  all  the  facts  are  admitted,  the  acceptor  is  not  liable  upon  the 
well  known  principle  thiit  tvhere  one  of  two  innocent  jjersons  must  su(f>-r 
from  the  fraud  of  a  third,  the  /o.s.s-  should  be  borne  by  Iiini  icho  enabled  the 
third  person  to  commit  the  fraud,'' ^ 

To  the  same  effect  is  the  suggestive  language  of  Baron  "Wilde : 

''The  law  vuirchant  valididcs  in  the  interest  of  coynmerce  a  transaction 
which  the  comtnoii  law  would  declare  void  for  want  of  title  or  authority, 

I  This  passage  having  been  cited  to  2  Russell  v.  Langstaffe  (1780),  Doug. 

Mr.  Justice  Byles  in  a  subsequent  516.     See  Merchants'  Bank  v.  Good 

case  (Foster  v.  McKinnon  (18Gi>),  L.  (18'J0),  6  Man.  R,  346. 

R.  4  C.  P.  709,  and  see  38  L.  J.  C.  P.  » London   v.    Wentworth  (1880).  5 

313),  he  said:  "If  that  be  right,  it  Ex.  D.  104;  49  L.  J.  Ex.  661.     See  in 

can  only  be  with  reference  to  the  the  same  sense.  Marston   v.   Allen 

case  of  a  complete  instrument;    it  (1841),  8  M.  &  W.  504;  Foster  v.  Mc- 

Ciin  hardly  be  applicable  to  a  case  Kinnon  (1869),  L.  R.  4  C.  P.  712;  38 

where  a  man's  signature  has  been  L.J.  C.  P.  316;  Bechuanaland  v.  Lon- 

obtained  by  a  fraudulent  representa-  don  (1898),  2  Q.  K  679;  67  L.  J.  Q.  B. 

tion  to  a  document  which  he  never  989. 
intended  to  sign." 
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and  transactions  within  its  operation  are  as  absolutely  valid  and  effectual 
as  if  made  with  title  and  authority.  But  hoir  different  is  ihe  principle  of 
estoppel.  It  valiilatfs  no  transaction  whatever.  It  all  along  implies  a 
transaction  itself  invalid,  and  a  person  who  is  forbidden  for  equitable  rea- 
sons to  set  up  that  invalidity.  It  operates  in  a  different  way,  founded  upon 
principles  of  equity  and  fairness,  between  man  and  man.  It  rests  ou  a 
wider  basis  than  the  principle  which  supports  title  in  negotiable  instru- 
ments; antl  as  it  is  not  confined  to  commercial  intercourse  or  the  exigen- 
cies of  trade,  so  it  is  not  confined  to  instruments  which  have  become  nego- 
tiable by  the  demands  of  commerce."  * 

Williams,  J.,  put  the  matter  in  this  way: 

"The  reason  is  that  such  negotiable  instruments  have  by  f/ie  ?aw  mer- 
chant  become  part  of  the  mercantile  currency  of  the  country;  and  in  order 
that  this  may  not  be  impeded,  it  is  requisite  that  innocent  holders  for  value 
should  have  a  right  to  enforce  payment  of  them  against  those  who  by 
making  them  have  caused  them  to  be  a  part  of  such  currency."  ^ 

In  the  opinion  of  Lord  Herschell, 

"the  general  rule  of  law  is  that  where  a  person  has  obtained  the  property 
of  another  from  one  who  is  dealing  with  it,  without  the  authority  of  the 
true  owner,  no  title  is  acquired  as  against  the  owner,  even  though  full  value 
be  given,  and  the  property  be  taken  in  the  belief  that  an  unquestionable 
title  thereto  is  being  obtained;  unless  the  person  taking  it  can  show  that 
the  true  owner  has  so  acted  as  to  mislead  him  into  the  belief  that  the  per- 
son dealing  with  the  property  had  authority  to  do  so.  If  this  can  be  shown 
a  good  title  is  acquired  by  personal  estoppel  against  the  true  owner.  There 
is  an  exception  to  the  general  rule,  however,  in  the  case  of  negotiable  instru- 
ments." 3 

Finally,  Mr.  Bigelow,  in  his  recent  work  on  Bills  and  Notes, 

referring  to  transferees  of  them  free  from  equities,  says: 

"It  is  here  that  the  laio  merchant  appears  in  its  strongest  colors  and  in 
its  most  striking  contrast  to  the  common  law.  It  is  negotiability  that  af- 
fords the  coloring  and  the  contrast."* 

And  Sir  Frederick  Pollock  speaks  of  the  doctrine  as 
"a  positive  exception  to  the  ordinary  principles  of  legal  ownership." ^ 

Antagonism. —  These  quotations  (1)  bring  the  law  merchant 
and  the  common  law  into  sharp  antagonism.  "The  law  mer- 
chant validates  •  .a  transaction  which  the  common  law 
would  declare  void ; "  (2)  show  that  reconciliation  has  been  at- 
tempted in  some  cases  by  the  adoption  of  "something  like  a 
fiction,"  namely,  imagined  but  non-existent  principal-and-agent 
authority ;  (3)  declare  that  the  law  of  estoppel  has  nothing  to 
do  with  any  such  cases;  and  (4)  support  the  application  of 
"the  well-known  principle  that  when  one  of  two  innocent  per- 
sons must  suffer  from  the  fraud  of  a  third,  the  loss  should  be 
borne  by  him  who  enabled  the  third  person  to  commit  the 
fraud." 

iSwan  V.  N.  B.  A.  (1862),  7  H.  &  N.  3  Simmons  v.  London  (1892),  A.  C. 
603;  31  L.  J.  Ex.  436.  215;  61  L.  J.  Cli.  729. 

2  Ingham  v.  Primrose  (1859),  7  C.  B.        *  P.  206.    And  see  p.  8. 
N.  S.  85;  2  L.  J.  C.  P.  295.  ^  Pollock  on  Contracts  (6th  ed.), 427. 

And  see  p.  216. 
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It  is  of  somewhat  curious  interest,  too,  that  when  it  came  to 
be  held  that 

"the  actual  holder  of  an  indorsed  bill  of  liding  may  undoubtedly  by  in- 
dorsement convey  a  f^reater  title  than  lie  himself  has," 

all  that  could  again  be  said  for  so  holding  was  that 

"it  is  at  variance  ti'itli  the  general  ]>rinciple  of  the  laio  that  a  man  sliould 
be  allowed  to  transfer  to  anotlier  a  rij^ht  which  lie  has  not;  but  tiie  excep- 
tion is  founded  on  the  nature  of  the  instrument  in  question,  which  being, 
like  a  bill  of  exchange,  a  negotiable  instrument,  for  the  general  conven- 
ience of  commerce  has  been  allowed  to  have  an  effect  at  variance  with 
the  ordinary  principles  of  luiv."  i 

The  Law  Merchant. 

"What  then  is  this  law  merchant  which  opposes  itself  to  the 
common  law  and  dominates  it?  and  whence  does  it  come?  As 
a  matter  of  fact,  and  not  merely  of  phrase,  may  we  not  even 
ask  whether  there  is  a  law  of  merchants,  in  any  other  sense 
than  there  is  a  law  of  financiers  or  a  law  of  tailors?  Frequent 
use  of  the  word  has  almost  produced  the  impression  that  as 
there  was  a  civil  law  and  a  canon  law,  so  also  there  was  some- 
where a  "law  merchant,"  of  very  peculiar  authority  and  sanc- 
tity; about  which,  however,  it  is  now  quite  futile  to  inquire 
and  presumptuous  to  argue.^ 

If  the  custom  of  merchants  as  to  bills  of  exchange  was  rec- 
ognized by  the  courts,  so  also  has  the  custom  of  financiers  as 
to  the  " negotiability  "  of  bonds  and  scrips  been  recognized; 
but  no  one  would  think  of  referring  to  the  "law  financier"  in 
speaking  of  that  "  negotiability."  The  custom  of  financiers,  as 
of  social  clubs  or  other  organizations  or  coteries,  is  observed 
and  enforced  by  the  law;  not  because  the  financiers  or  clubs 
enacted  or  had  power  to  enact  laws,  but  because  it  is  with  ref- 
erence to  those  customs  that  the  parties  have  acted  or  con- 

1  Per  Tindall,  C.  J.,  in  JenUyns  v.  common  maxim  that  the  law  mer- 
Usborne  (1844),  7  M.  &  G.  G'J'J:  13  L.  cliant  is  i)art  of  the  law  of  the  land. 
J.  C.  P.  19G.  See  also  Williams  v.  In  tlie  earlier  times  it  was  not  a  part 
Colonial  Bank  (188;J),  38  Ch.  D.  3SS:  of  the  common  law  as  it  is  now,  but 
57  L.  J.  Ch.  826;  Bank  of  Batavia  v.  a  concurrent  and  co-existent  law  ex- 
New  York  (1887),  lOti  N.  Y.  14");  12  forced  by  the  power  of  the  realm, 
N.  E.  R.  433.  As  to  tiia  alleged  an-  but  administered  by  its  own  courts 
tagonism  in  cases  of  bills  of  lading,  in  the  staple  or  else  in  the  Star 
see  ch.  XXIV.  Chamber."  It  is  not  suggested,  how- 
sin  Blackburn  on  Sales  (2d  ed.),  ever,  that  it  is  from  precedents  in 
317,  it  is  said  that  "  tiiere  is  no  part  tlu^se  courts  that  the  modern  law  is 
of  history  of  English  law  more  ob-  derived, 
scare  than  that  connected  with  the 
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tracted ;  and  it  is  with  reference  to  them,  therefore,  that  rights 
and  liabilities  ought  to  be  adjusted.  When  these  or  any  other 
customs  obtain  general  acceptance  by  the  community  they  then 
pass  into  and  for  the  iirst  time  become  laws.  Modus  et  con- 
ventio  vinciint  leges} 

The  rules  respecting  bills  and  notes  are  not  traceable  to  any 
foreign  or  extraneous  body  of  laws,  but  have  been  derived  from 
the  usages  and  customs  of  the  people;^  from  whence  also  are 
derived  the  main  part  of  the  whole  body  of  the  law.  And  it 
would  therefore  be  very  extraordinary  were  we  to  find  some 
portion  of  our  law  in  antagonism  to  other  parts  of  it;  for  we 
should  then  have  to  say  either  that  one  part  of  our  usage  was 
out  of  harmony  with  the  rest,  or  else  that,  in  process  of  crys- 
tallization into  law,  it  had  become  so.  The  present  writer  begs 
to  subscribe  to  the  following  extracts  rather  than  to  those 
which  allege  antagonism: 

"This  clironolo;^ical  list  of  authorities  tends  to  elucidate  the  manner  in 
whicli  tile  custom  of  mercliants  gained  an  establishment  in  tlie  courts  of 
law  as  part  of  the  common  or  general  law  of  the  land,  and  sliows  that  it 
ought  not  to  be  considered  as  a  system  contrary  to  the  common  law,  but 
as  an  essential  constituent  part  of  it,  and  that  it  always  was  of  co-equal 
authority,  so  far  as  subjects  existed  for  it  to  act  upon,"^ 

"Tiie  '  lex mercatoria,'  or  custom  of  merchants,  like  the  lexet  consuetudo 
parliamenti,  descrilDes  only  a  great  division  of  the  law  of  England.  The 
law  relative  to  bills  of  exchange,  insurance,  and  all  mercantile  contracts, 
are  as  much  the  general  laws  of  the  land  as  the  laws  relating  to  marriage 
or  murder."* 

Describing  the  law  merchant,  thus,  as  part  of  the  general  law 
makes  the  assertion  of  antagonism  much  more  dilficult  than  if 
it  be  thought  of  as  some  imported  and  despotic  code  to  which 
"  the  ordinary  rules  of  the  common  law  are  made  to  bend." 
We  feel  that  reconciling  principles  between    a  part  and  the 

1"  Usage  adopted  1)y  the  courts,  ^See  Goodwin  v.  Robarts  (1875), 
having  been  thus  the  v.hole  of  the  L.  R.  10  Ex.  346;  44  L.  J.  E.x.  1G2.  In 
so-called  law  merchant,"  per  Cock.  Wood  worth  v.  Bank  (1821),  19  Johns, 
burn,  C.  J.,  in  Goodwin  v.  Robarts  (N.  Y.)  416,  there  is  the  following: 
(1875),  L.  R.  10  Ex.  352;  44  L.  J.  Ex.  '"The  law  merchant,  says  Malynes  in 
165.  Negotiability  of  bills  is  but  an  tlie  time  of  King  James,  is  a  cus- 
example  of  that  which  Mr.  Herbert  tomary  law  approved  by  the  author- 
Spencer  speaks  when  he  says  (Man  v.  ity  of  all  kingdoms  and  conimon- 
The  State,  298):  "One  of  the  most  fa-  wealths,  and  not  a  law  established 
miliar  political  truths  is  that,  in  the  by  the  sovereignty  of  any  one 
course   of  social  evolutions,    usage  prince." 

precedes  law;  and  that  when  usage  ^Dunlop  v.  Silver  (1801),  5  U.  S. 

lias  been  well  established  it  becomes  App.  374,  a  most  valuable  exposition 

law  by  receiving  authoritative  in-  of  tlie  early  law. 

dorsement  and  defined  form."  *  Christian's  note  to  1  Bl.  Com.  75. 
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whole  must  exist,  unless  indeed  our  jurisprudence  is,  so  far,  an 
absurdity.  Let  us  return  to  antagonism,  at  all  events,  only  if 
barmonizing  efforts  shall  fail. 

W/tat  Custom  of  Mercliantsf —  And  let  this  meanwhile  be  an- 
swered: AVhat  custom  of  merchants  was  recognized  by  the 
courts?  A  custom  that  the  transferee  could  sue  in  his  own 
name?  No;  custom  could  not  ]iossibly  affect  that  question,  or 
determine  that  in  equity  he  could,  and  at  law  he  could  not. 
"Well,  then,  a  custom  that  the  transfer  cut  out  the  equities,  and 
that  a  thief  could  pass  a  good  title?  No;  there  is  no  more 
reason  for  so  saying  that  than  for  asserting  that  we  are  ia- 
debted  to  farmers  for  the  law  which  declares  that  the  purchaser 
of  land,  taking  the  legal  title,  is  not  affected  by  e([uities,  or  to 
horsemen  for  the  provision  that  the  thief  of  a  chattel  can  give 
a  good  title  by  a  sale  in  market  overt.  Then  it  must  have  been 
a  custom  that  the  transferee  acquired  the  legal  title,  and  not 
the  equitable  only?  Once  more,  no;  the  merchants  were  not 
sulHciently  skilled  in  such  abstruse  matters  as  to  draw  a  finely 
dividing  line  among  them.  No  custom  then?  Yes;  this  and 
nothing  but  this:  The  law  finally  and  v/ith  much  apprehension 
recognized  the  fact  that  ambulatory  promises  —  promises  re- 
deemable to  third  person  —  had  by  custom  become  an  essential 
requisite  of  commerce;  and  the  courts  thereupon  set  themselves 
to  develop  law  ai)plicable  to  instruments  of  that  kind,  naming 
them  "  negotiable  "  instruments.  The  simplicity  of  the  law  had 
declared  that  there  could  not  be  a  contract  redeemable  to  per- 
sons other  than  the  immediate  contractor;  the  merchants  said, 
that  they  constantly  used  such  contracts,  could  not  indeed  get 
along  without  them;  and  the  usage  finally  received  "author- 
itative indorsement  and  defined  form." 

To  the  writer  it  has  always  seemed  to  be  somewhat  absurd 
to  suggest  that  such  works  as  those  of  Mr.  Justice  Byles,  Mr. 
Daniel  and  others  were  the  result  of  investigations  into  the 
law  merchant.  Judge-made  law  (not  merchant-made),  with 
Lord  Manslield  as  chief  builder,  is  what  we  have  here. 

"  Negotiability." 


After  being  informed  that  "it  is  negotiability  that  affords 
rast " '  betw 

^Ante,  p.  372. 


the  coloring  and  the  contrast  " '  between  the  law  merchant  and 
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the  common  law,  it  is  somewhat  depressing  to  find  that  there 
is  very  little  agreement  as  to  what  "negotiability"  really  is. 
Probably  many  would  agree  with  the  widely-quoted  language 
of  Blackburn,  J.  It  will  furnish  at  any  rate  a  sufficient  basis 
for  discussion : 

"Bills  of  exchange  and  promissory  notes,  whether  payable  to  order  or  to 
the  bearer,  are  by  the  law  merchant  negotiable  in  both  senses  of  the  word. 
The  person  who,  by  a  genuine  indorsement,  or  where  it  is  payable  to  bearer 
by  a  deliver}-,  beconv^s  holder,  may  sue  in  his  own  name  on  the  contract, 
and  if  he  is  a  bona  fide  holder  for  value  he  lias  a  good  title  notsvithstand- 
inj;  any  defect  of  title  in  the  party  (whether  indorser  or  deliverer)  from 
whom  he  took  it."^ 

I.  Transferee  Suing  in  His  Own  Name. —  The  first  of  these 
distino'uishing  characteristics  of  bills  and  notes — 'that  a  trans- 
feree  can  sue  upon  them  in  his  own  name'^ —  is  very  easily  dis- 
placed, and  that  in  four  different  ways: 

(1)  Assignees  of  covenants  "running  with  the  land"  can  sue 
upon  them  in  their  own  name.^  This  is  not  because  of  any 
law  merchant  or  law  farmer,  but  because  the  covenant  was 
made  with  the  person  who,  for  the  time  being,  might  have  the 
land.     That  is  to  say,  the  covenant  was  ambulatory. 

(2)  It  was  for  the  same  reason,  and  not  because  the  law  mer- 
chant so  declared  (an  absurd  idea),  that  the  transferee  of  a 
note  could  sue  upon  it  in  his  own  name. 

"The  note  is  an  original  promise  by  the  maker  to  pay  any  person  who 
shall  become  the  bearer;  it  is  tlierefore  payable  to  any  person  who  suc- 
cessively holds  the  note  bona  fide,  not  by  virtue  of  any  assignment  of  the 
promise,  but  by  an  original  and  direct  promise  moving  from  the  maker  to 
the  bearer."* 

"Bearer  is  descriptio  personcc,  and  a  person  may  take  by  that  descrip- 
tion as  well  as  any  other.     In  the  nature  of  the  contract  there  is  no  im- 

J  Crouch  V.  Credit  Foncier  (1873),  to  sue  on  the  contract  in  his  own 

L.  R  8  Q.  B.  374;  42  L.  J.  Q.  B.  183.  name,   is   what    constitutes   negoti- 

Quoted  approvingly  in  Pollock  on  ability."   The  acquisition  of  a  better 

Contracts  (6th  ed.),  219;  Chalmers  on  title  than  that  of  the  transferror  he 

Bills  (5th  ed.),  10:5;  McLaren  on  Bills,  treats  as  a  consequence  of  this  capa- 

197,  445;  Addison  on  Contracts  (9th  bility. 

ed.),  1096;  Cababe  on  Estoppel.  130.  SQnward  v.Smithson(1893),l  Ch.6; 

And  see  Bouvier's  Law  Die.  (Rawle),  62  L.  J.  Ch.  138;  Spencer's  Case  and 

title  "Negotiate."    To   same  effect  notes,  1  Sm.  L.  C.   (lOth  ed.)  52,  flf; 

per  Bowen,   L.   J.,  in   Simmons  v.  Mitchell   v.  Warner  (1825),  5  Conn. 

London  (1891),  2  Ch.  294;  60  L.  J.  Ch.  498;  Tapscott  v.  Williams  (1841),  10 

324.  Ohio.  443. 

2  In    a   noteworthy  judgment   in  *Per  Story,  J.,  in  Bullard  v.  Bell 

Shaw  V.  Railroad  Co.  (1879),  101  U.  S.  (1817),  Mason,  243.     And  see  Reed  v. 

557,  Strong,  J.,  contends  that  "the  Ingham  (1799),  3  Dall.  (Pa.)  505,  and 

capability  of  being  thus  transferred,  Tliompson  v.  Perrine  (18S2),  106  U.  S. 

so  as  to  give  to  the  indorsee  a  right  593.     And  see  post,  p.  388. 
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propriety  in  doinp;  sa  It  is  a  contract  'to  pay  the  boarer,  or  the  person  to 
whom  he  may  deliver  it '  (wlietlier  it  be  a  note  or  a  bill  of  exchanne),  and 
it  is  repu;j;nant  to  the  contract  tliat  the  drawer  should  object  that  the 
bearer  lias  no  rij^lit  to  demand  payment  from  him."' 

"For  the  words,  'or  to  his  order,'  Rive  authority  to  tlie  plaintiff  to  assi^jii 
it  by  indorsement:  and  'tis  an  agreement  by  the  first  drawer  that  lie  would 
answer  it  to  the  assignee." '^ 

"The  person  seems  sufTiciently  described  at  the  time  that  'tis  made  a 
deed,  wliich  is  at  its  delivery:  and  suppose  a  bond  were  nf)w  made  to  the 
Lord  Mayor  of  London,  and  the  party  seals  it,  and  after  this  man's  mayor- 
alty is  out  lie  delivers  the  bond  to  the  subsequent  mayor,  this  is  good,  et 
trnditio  facet  chartdm  loqiii.  And  by  the  delivery  he  expoumls  the  porsou 
before  meant;  as  when  a  merchant  promises  to  pay  to  bearer  of  the  note, 
any  one  who  brings  the  note  shall  be  paid."* 

(3)  All  choses  in  action  may  be  sued  upon  in  equity  in  the 
name  of  the  transferees  of  them.  The  characteristic  in  hand, 
therefore,  is  that  of  the  courts  of  law  rather  than  that  of  cer- 
tain choses  in  action;  and  that  which  has  been  spoken  of  as  a 
distinguishing  characteristic  of  bills  and  notes  is  really  but  a 
point  of  practice,  upon  which  different  courts  took  opposite 
views.* 


1  Grant  v.  Vaughan  (1764).  2  Burr. 
1527.  See  also  Carter  v.  Palmer  (1700), 
12  Mod.  380;  Peacock  v.  Rhodes  (1781), 
Doug.  636;  Re  Agra  (1867),  L.  R.  2 
Ch.  391;  36  L.  J.  Ch.  222;  per  Bowen, 
L.  J.,  in  Easton  v.  London  (1880),  34 
Ch.  D,  112;  57  L.  J.  Ch.  332;  and  per 
Lord  Watson  in  Simmons  v.  Lon- 
don (1892),  A.  C.  20;  61  L.  J.  Ch.  31:5, 
But  see  Re  Blakely  (1867),  L.  R.  3  Ch. 
158;  36  L.  J.  Ch.  655,  and  Dixon  v. 
Bovill  (1856),  3  Macq.  13,  14. 

2 Hill  V.  Lewis  (1794),  1  Salk.  132. 

'Sheldon  v.  Hurtley  (1680),  2 Show. 
161.  Upon  general  principles  it  is 
much  easier  to  understand  why  bills 
and  notes  should  be  sued  upon  in  the 
name  of  the  transferee  than  why 
they  should  not.  In  other  words,  if 
we  look  at  some  of  the  documents 
themselves  (e.  g.,  "  I  promise  to  pay 
to  the  bearer  hereof,"  or  to  '"Sliip 
Fortune  or  bearer"),  it  is  hard  to 
imagine  how  it  came  about  that  there 
was  any  other  course  than  that  the 
action  must  be  brought  in  the  name 
of  the  bearer;  for  the  promise  is 
made  to  him.  The  best  that  can  be 
said  for  the  other  view  is  that  the 
maker  of  a  note  promises  the  person 


to  whom  he  gives  it  that  he  will 
pay  it  to  the  bearer;  and  that  he 
makes  no  contract  at  all  with  the 
bearer:  "I  promise  j'ou  that  I  will 
pay  to  the  bearer."  This  is,  how- 
ever, not  only  to  alter  the  form  but 
the  substance  of  the  note  —  probably 
to  take  it  out  of  the  category  of  notes 
(as  usually  understood)  altogether. 
If  I  were  to  advertise  that  I  would 
pay  §5  to  "the  finder"  of  my  dog, 
there  could  ba  no  doubt  that  any 
one  who  answered  that  description 
could  sue  me  for  the  money.  My 
contract  was  not  with  the  news- 
paper. Williams  v.Carwardine(1833), 
4  B.  &  Ad.  621;  Denton  v.  Great 
Northern  (1850),  5  E.  &  B.  860;  25  L. 
J.  Q.  B.  129;  Warlow  v.  Harrison 
(1858),  1  R  «fc  E.  295,  309;  Scott  v. 
Pilkington  (1862),  2  B.  &  S.  11;  31  L. 
J.  Q.  B.  81. 

■•That  the  point  was  one  of  prac- 
tice becomes  very  clear  when  it  is 
remembered  tliat  although  an  as- 
signee of  a  chosL-  in  action  was  not 
permitted  to  sue  at  law  in  his  own 
name,  yet  his  real  presence  was  ac- 
knowledged when  suing  in  the  name 
of  his  assignor.     To  a  defense,  valid 
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(4)  Whatever  raay  be  thought  of  these  three  points,  it  will 
not  be  doubted  that  in  many  jurisdictions  modern  statutes  have 
abolished  all  distinctions  between  "negotiable"  instruments 
and  other  choses  in  action  (arising  out  of  contract),  with  refer- 
ence to  the  right  of  assignees  to  sue  upon  them  in  their  own 
names.     All  transferees  may  now  so  sue. 

As  to  this  first  characteristic  then  we  may  say  either  that  it 
never  existed  or  that  if  it  did  it  has  been  abolished. 

II.  Honest  Acquisition  Confers  Title. —  It  is  very  extraordi- 
nary that  it  should  ever  have  been  said  that  a  distinguishing 
characteristic  of  "negotiable"  instruments  was  that  honest  ac- 
quisition of  them  confers  title.     Consider  these  points: 

(1)  A  "  negotiable  "  instrument  is  a  "  negotiable  "  instrument 
whether  it  is  due  or  overdue;  and  yet  honest  acquisition  of  it 
at  one  stage  of  its  career  will  (generally)  confer  title,  but  when 
it  is  past  due  an  honest  transferee  takes  what  is  given  him 
and  no  more.  The  language  of  Strong,  J.,  seems  to  be  correct: 

"  A  bill  or  note  past  due  is  Jiegroha&Ze  .  .  .  but  its  indorsement  or  de- 
livery does  not  cut  off  the  defenses  of  the  maker  or  acceptor  against  it 
.  .  .  and  it  does  not  g;ive  to  the  purchaser  of  lost  or  stolen  bills  the 
right  of  the  real  owner."  i 

The  codes,  too,  tell  us  that 

"where  an  ovordu  >  bill  is  negotiated  it  can  be  negotiated  only  subject  to 
any  defect  of  title  affecting  it  at  its  maturity."^ 

"What  can  be  made  of  such  a  sentence  with  present  ideas  of 

"negotiability?" 

(2)  Again,  it  is  not  true,  even  of  current  instruments,  that 
honest  acquisition  will  always  confer  title,  for  it  will  be  no  as- 
sistance if  the  signatures  to  them  have  been  obtained  by  certain 
frauds,'  or  if  the  amount  payable  has  been  fraudulently  in- 
creased,* or  if  the  signature  to  a  blank  piece  of  paper  has  been 

as  against  his  assignor,  it  was  some-  i  Shaw  v.  Railroad  Co.  (1879),  101 

times  a  good  replication   that  the  U.  S.  557. 

plaintiff  (the  assignor)  was  suing  as  ^45  &  46  Vic.  (Imp.),  ch.  61,  §  36  (2); 

a  trustee  for  the  assignee,  who  was  53  Vic.  (Can.),  ch.  33,  ^  36  (2). 

therefore  the  real  plaintiff.    In  other  'Foster  v.  McKinnon  (1869),  L.  R. 

■words,  courts  of  law  allowed  trans-  4  C.  P.  704;  38  L.  J.  C.  P.  310;  Second 

ferees  to  assert  tlieir  rights  through  Nat.  Bank  v.  Hewitt  (1896),  59  N.  J. 

their  trustees,  whereas  equity   per-  L.  57;  34  Atl.  R.  988. 

mitted  the  same  thing  to  be  done  ^gehofield  v.  Londesborough(1894). 

directly.     See  Master  v.  Miller  (1791),  2  Q.  B.  600;  63  L.  J.  Q.  B.  649:  (1895) 

4  T.  R.  340,  judgnient  of  BuUer,  J.,  1  Q.  B.  536;  64  L.  J.  Q.  B.  293;  (1896) 

jMssim.    See  post,  p.  388.  A.  C.  514;  65  L.  J.  Q.  B.  593. 
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stolen  and  converted  into  a  bill,'  or  if  even  a  completed  but  un- 
issued bill  be  stolen,^  or  if  a  mateiial  alteration  has  been  made 
in  a  bill,'  or  in  many  other  cases.* 

(3)  Nor  can  it  be  said  that  the  "  honest  acquisition  "  doctrine 
is  confined  to  "negotiable"  instruments,  for  there  is  the  ever- 
widening  class  of  cases  provided  for  by  that  most  important 
rule: 

"Generally  speaking:,  a  chose  in  action  assignable  only  in  equity  must 
be  assigned  subject  to  tlie  etjiiities  existinj^  between  the  original  parties  to 
the  contract;  but  this  is  a  rule  vvhicii  must  yield  when  it  appears  from  the 
nature  or  terms  of  the  contract  tliat  it  must  have  b«en  intended  to  be  as- 
signable free  from  and  unalFected  by  such  equities."* 

(4)  The  cases  are  legion,  moreover,  in  which  acquisition  of 
such  "  non-negotiable  "  articles  as  goods  and  lands  will  confer 
a  better  title  than  that  held  by  the  transferror: 

(a)  A  mortgagee  allows  the  mortgagor  to  have  the  deeds  and 
they  are  fraudulently  deposited  as  security  for  a  loan.  The 
depositee  gets  a  better  title  than  the  depositor  had." 

{h)  Goods  intrusted  to  a  mercantile  agent  may  be  sold  and  a 
good  title  passed,  although  he  had  no  interest  in  the  goods  and 
no  riirht  to  sell  them.^ 


1  Byles  on  Bills  (15th  ed.),  255;  Dan- 
iel on  Negotiable  Instruments,  §814; 
Parsons  on  N.  &  B.,  vol.  1,  114. 

2Baxendale  v.  Bennett  (1878),  3  Q. 

B.  D.  525;  47  L.  J.  C.  P.  624;  Bigelow 
on  Bills  and  Notes,  177, 178,  and  cases 
tliere  cited.  But  see  per  Williams, 
J.,  in  Ingham  v.   Primrose  (1859),  7 

C.  B.  N.  S.  82;  28  L.  J.  C.  P.  294. 

3  Calvert  v.  Baker  (1838),  4  M.  &  W. 
417;  Desbrow  v.  Wetherly  (1834),  1 
Moo.  &  R.  438;  Crotty  v.  Hodges 
(1842),  5  Sc.  N.  R.  221;  4  M.  &  G.  5G1 ; 
11  L.  J.  C.  P.  289;  Burchfield  v. 
Moore  (1854),  23  L.  J.  Q.  B.  2G1.  See 
the  codes.  45  &  46  Vic.  (Imp.),  ch.  61, 
g  64;  53  Vic.  (Can.),ch.  33,  ^  63;  Mid- 
augh  v.  Elliott.  1  Mo.  App.  462;  King- 
ston Sav.  Bank  v.  Bosserman  (1893), 
f)2  Mo.  App.  269;  Mount  Morris  v. 
Lawson  (1894),  58  N.  Y.  St.  R.  35;  7 
Misc.  R.  22S;  27  N.  Y.  Supp.  272;  63  N. 
Y.  St.  R.  432;  10  Misc.  R.  359;  31  N. 
Y.  Supp.  18;  Newman  v.  King  (1896), 
54  Ohio  St.  273;  43  N.  E.  R.  683. 

< Master  v.  Hill  (1763),  4  T.  R.  320; 


5  T.  R.  367;  2  H.  Bl.  140;  Mason  v. 
Bradley  (1843),  11  M.  &  W.  593;  12 
L.  J.  Ex.  425;  Harrison  v.  Cotgreave 
(1847),  4  C.  B.  562;  16  L.  J.  C.  P.  198; 
"Warrington  v.  Early  (1853).  2  E.  &  B. 
763:  "23  L.  J.  Q.  B.  47;  Gardner  v. 
Walsh  (1855),  5  E.  «&  B.  91;  24  L.  J. 
Q.  B.  285;  Hirschfield  v.  Smith  (1866). 
L.  R.  1  C.  P.  340;  35  L.  J.  C.  P.  177; 
Hirschman  v.  Budd  (1873),  L.  R  8 
Ex.  171;  42  L.  J.  Ex.  113;  Vance  v. 
Lowther  (1876),  1  Ex.  D.  176;  45  L. 
J.  Q.  B.  200;  Columbia  v.  Cornell 
(1888).  130  U.  S.  658;  Hosier  v.  Beard 
(1896).  54  Ohio  St.  398;  43  N.  E.  R. 
1040;  Swinney  v.  Edwards  (1898),  55 
Pac.  R.  (Wyo.)  306. 

s  Re  Agra  &  Masterman's  Bank 
(1867),  L.  R.  2  Ch.  397;  36  L,  J.  Ch.  222. 

•>  Perry-Herrick  v.  Attwood  (1857), 
2De  G."&  J.  21;  27  L.  J.  Ch.  121; 
Brocklesby  v.  Temperance  (1895),  A. 
C.  173;  64  L.  J.  Ch.  433. 

7 The  Factors  Act,  52  &  53  Vic 
(Imp.),  ch.  45,  g§2,  7,  8,  9,  10. 
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(c)  Any  one  held  out  as  the  owner  of  goods  may  transfer  a 
better  title  than  he  has  —  at  least  the  owner  will  be  estopped 
from  asserting  to  the  contrary.^ 

{(i)  A  purchaser  in  market  overt  may  obtain  a  better  title 
than  that  of  his  vendor. 

These  examples,  and  others  that  will  readily  occur  to  any 
one,  amply  warrant  the  statement  that  there  is  no  antagonism 
between  the  law  relating  to  bills  and  notes  and  the  rest  of  the 
law  in  the  respect  referred  to.  On  the  contrary,  we  see  that 
the  phrase  "Honest  acquisition  confers  title"  applies  in  many 
branches  of  the  law  other  than  that  relating  to  bills  and  notes. 
And  we  shall  see  that  it  applies  in  all  departments  for  the  same 
reason. 

It  may  be  urged  that,  at  all  events,  there  is  a  distinction  be- 
tween bills  and  notes  on  the  one  hand  and  chattel  property  on 
the  other,  where  title  is  acquired  from  a  thief  or  finder.  But 
once  more,  it  is  not  always  true  that  a  good  title  to  a  bill  or 
note  is  obtained  from  a  thief  or  finder.  The  authorities  seem 
to  be  agreed  that  if  a  signed  blank  bill  be  stolen  and  filled  up, 
the  transferee  gets  no  title  ;^  and  it  has  been  held  that  if  a  bill 
complete,  save  by  delivery  (and  therefore  an  unissued  bill),  be 
stolen,  no  title  to  it  can  be  acquired  from  a  thief.^ 

And  it  is  not  always  true  that  a  thief  or  finder  of  chattels 
cannot  srive  a  better  title  than  he  himself  has.  Sale  in  market 
overt  is  a  sufficient  contradiction  of  the  statement.  And  the 
fact  that  the  law  governing  such  sales  is  part  of  the  general 
body  of  the  law  is  some  indication  that  sufficient  sanction  for 
a  similar  result  in  the  case  of  bills  and  notes  may  also  be  found 
without  going  outside  of  it.  The  transferee  of  stolen  bonds 
takes  a  good  title.^ 

III.  Negotiahility  and  Transferahility. —  Abandoning  then 
these  two  customary  significations  of  "  negotiability,"  let  us 

iSeechs.  XXI,  XXII,  XXIII.  §839.    It  is  doubtful  whether  the 

2Byles  on  Bills  (15th  ed.),  255;  Par-  Bills  of  Exchange  Act  has  affected 

sons  on  N.  &  B.,  vol,  1,  114;  Daniel  this  and  the  previous  point.     Prob- 

on  Negotiable  Insts.  (4th  ed.),  §§  814,  ably  it  has.     See  §§  21,  29. 

840.     See   the   subject  discussed  in        ^Venables  v.  Baring  (1892),  3  Ch. 

eh.  XXV.  527;  61  L.  J.  Ch.  609;  Bechuanaland 

SBaxendale  v.  Bennett  (1879),  3  Q.  v.  London  (1898),  2  Q.  B.  658;  67  L.  J. 

B.  D.  525;  47  L.  J.  C.  P.  624.  And  see  Q.  B.  986;  Whiteside  v.  First  Nat. 

Bigelow  on  B.  &  N.  176,  fif;  Daniel  on  Bank  (1898),  47  S.  W.  R.  1108  (Tenn.). 

Negotiable  Insts.   (4th   ed.),   vol.    1, 
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try  the  dictionary  meaning,  namely,  "  transferability."  This 
has  been  ado])ted  by  some  writers,  but  only  very  summarily 
to  be  departed  from.  For  example,  in  "  Daniel  on  Negotiable 
Instruments"  we  find  it  stated  that 

"an  instrument  is  called  nogotiaMe  wlien  the  lepjal  title  to  tlie  instrument 
itself,  and  and  to  tiie  whole  amount  of  money  expressed  upon  its  face,  may 
be  transferred  from  one  to  another  by  indorsement  and  delivery  by  tlie 
holder,  or  by  delivery  only."l 

But  the  learned  author  approves  of  such  language  as  the  fol- 
lowing: 

"Written  contracts  are  not  necessarily  negotiable,  s\n\p]y  because  by 
their  terms  they  inure  to  the  benefit  of  the  bearer.  Doubtless  the  cert  fi- 
cates  were  assignable,  and  they  would  have  been  so  if  the  word  'bean^r' 
had  been  omitted,  but  tkey  were  not  ncjotiable  instruments  in  the  sense 
supposed  by  the  appellants.  Holders  might  transfer  tliem,  but  the  as- 
signees took  thera  subject  to  every  equity  in  the  hands  of  the  original 
owners."  2 

Here  then  are  documents   which  are  transferable  but  not 

negotiable.     In  another  paragraph,  referring  to  bills  of  lading, 

the  same  writer  says: 

"Bills  of  lading  are  generally  classed  among  negotiable  instruments 
and  are  frequentlj'  spoken  of  as  negotiable  like  bills  of  exchange  by  text- 
writers  and  by  jurists  of  high  reputation  and  authority.*  But  while  they 
are  osstgnable  aud  possess  certain  capacities  of  negotiation  which  assimi- 
late them  quite  closely  in  some  respects  to  negotiable  instruments,  they 
are  not  negutiable  in  the  same  sense  as  bills  of  exchange  or  negotiable 
promissory  notes. <  And  it  is  more  correct  to  speak  of  them  as  quasi-nego- 
tiable iii)>trnme)its,  since  they  are  rather  like,  than  of,  them.'"* 

It  would  of  course  be  quite  out  of  the  question  to  sul)sti- 
tute  for  "  <7wa.9i-negotiable  "  the  phrase  "  ^wa.s'v'-transferable." 
That  Avould  be  to  alter  Mr.  Daniel's  meaning,  which  was  that 
although  bills  of  lading  were  capable  of  complete  transfer,  yet 
that  they  lacked  some  of  "the  peculiarities  which  attach  to 
negotiable  paper  "  —  in  other  words,  they  are  comjpletely  trans- 
ferahle,  but  only  quasi-negotiable. 

Not  much  help  is  to  be  obtained  from  the  codes.  "We  find 
it  stated  in  the  English  and  Canadian  compilations  that 

"a  bill  is  negotiated  when  it  is  transferred  from  one  person  to  another  in 
in  such  a  manner  as  to  constitute  the  transferee  the  holder  of  the  bill."  •» 

1  Sec.  1.  See  also  Smith's  L.  C.  (10th  gotiable  and  transferable."  Berkling 
ed.),  456;  and  Addison  on  Contracts  v.  Watling  (1837),  7  Ad.  «S:  E.  29; 
(9th  ed.),  1096.  Bell  v.  Moss,  5  Whart.  189. 

2  Railroad  Co.  v.  Howard  (1868).  7  <Gurney  v.  Behrend  (1854).  H  R  & 
Wail.  415.  Quoted  by  Mr.  Daniel,  B.  622;  23  L.  J.  Q.  B.  265;  Barnard 
1456.  V.  Campbell   (1874).  55  N.  Y.  462;  1 

3Lickbarrow   v.    Mason    (1787),    2  Smith's  Lead.  Cas.  (10th  ed.).  693. 

T.  R   63,   in   which  the  jury   found  *Schouler's     Personal     Property, 

"  that  by  the  custom  of  merchants  410.    605;     Davenport    v.    Uomeyer 

billsof  lading    .    .    .     toorderoras-  (1SG9),  45  Mo.  145. 

signs  have  been  and  are    .    .    .    ne-  ''45  &  46  Vic  (Imp.),  ch.  61,  ^31; 
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But  if  we  were  to  say  that  a  blacksmith's  account  "  is  nego- 
tiated when  it  is  transferred  from  one  person  to  another  in  such 
a  manner  as  to  constitute  the  transferee  the  holder  of  the" 
account,  the  assertion  would  be  quite  as  valid  and  just  as  fruit- 
less. For  the  gist  of  both  statements  is  merely  that  bills  and 
accounts  may  both  alike  be  transferred  —  a  remark  that,  of 
course,  does  not  help  one  to  appreciate  any  distinction  between 
them. 

The  last  hope  of  intelligibility  (upon  the  view  that  negotia- 
bility means  simply  transferability)  seems  to  be  removed  with 
Mr.  Chitty's  perfectly  accurate  remark  that 

"it  is  now  well  established  that  it  is  not  essential  to  the  validity  of  a  bill 
that  it  should  be  transferable  from  one  person  to  another." i 

If  now  we  say  that  bills  are  negotiable  instruments;  that  ne- 
gotiable means  transferable;  and  that  bills  are  very  often  not 
transferable,  we  have  some  notion  of  the  confusion  to  which 
current  phraseology  has  reduced  us. 

The  great  uncertainty  concerning  the  meaning  of  this  word 
"  negotiable"  becomes  so  conspicuously  noteworthy  when,  stand- 
ing by  itself,  it  has  to  be  construed,  that  one  cannot  but  be  sur- 
prised that  it  should  continue  to  be  used  as  though  it  had  some 


53  Vic.  (Can.),  ch.  33,  §  31.  The 
codes  also  provide  that  a  bill  con- 
taining "words  prohibiting  trans- 
fer ...  is  not  negotiable  "  (§  8). 
But  the  codes,  of  course,  do  not 
mean  that  such  a  bill  cannot  be 
transferred.  For  as  Chalmers  says 
(on  Bills,  p.  129):  "A  bill  may  be 
transferred  by  assignment  or  sale, 
subject  to  the  same  conditions  as 
would  be  requisite  in  the  case  of  an 
ordinary  chose  in  action.  Thus  C. 
is  the  holder  of  a  note  payable  to 
his  order.  He  may  transfer  his  title 
to  D.  by  a  separate  writing  assign- 
ing the  note  to  D.  (Re  Barrington 
(1804),  2  Sch.  &  Lef.  112);  or  by  a  vol- 
untary deed  constituting  a  declara- 
tion of  trust  in  favor  of  D.  (Richard- 
son V.  Richardson  (18G7),  L.  R.  3  Eq. 
68G);  or  by  a  written  contract  of 
sale  (Sheldon  v.  Parker  (1875),  3  Hun 
(N.  Y.),  498X  A  bill  is  a  chattel, 
therefore  it  may  be  sold  as  a  chattel. 


A  bill  is  a  chose  in  action,  therefore 
it  may  be  assigned  as  a  chose  in  ac- 
tion." 

iChitty  on  Bills  (11th  ed.),  115.  For 
example,  days  of  grace  are  allowed 
on  a  note  payable  to  A.  without  add- 
ing "or  to  his  order  or  bearer." 
Smith  V.  Kendall  (1794),  6  T.  R.  123. 
Of  a  similar  note  it  was  said  that 
"it  is  not  necessary  that  such  a  note 
should  be  in  itself  negotiable,  it  is 
sufficient  that  it  should  be  a  note  for 
the  certain  payment  of  a  sum  of 
money,  whetlier  negotiable  or  not" 
(per  Le  Blanc,  J.,  in  King  v.  Box 
(1815),  6  Taunt.  3.28);  and  a  convic- 
tion for  forgery  of  such  a  document 
was  sustained.  And  see  Whyte  v. 
Heyman  (1859),  34  Pa.  St.  143.  Now 
by  the  codes  —  altering  the  law,  45  & 
46  Vic.  (Imp.),  ch.  61,  §  8  (4);  53  Vic. 
(Can.),  ch.  33,  §  8  (4)  —  such  a  note  is 
"negotiable." 
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clear  definition.  For  example,  an  American  statute  provided 
that  bills  of  lading 

"sliall  be  negotiable,  and  may  be  transferred  by  indorsement  and  deliv- 
ery; " 

and  another  act  declared  that  they 

"shall  be  neKotiable  by  written  indorsement  thereon  and  delivery  in  the 
same  manner  as  bills  of  excliange; '" 

whereupon  arose  for  decision  the  question  whetlicr  transferees 
took  a  better  title  than  that  held  by  the  transferrors;  and  an 
answer  quite  contrary  to  generally  accepted  notions  was  given 
by  the  United  States  Su|)reme  Court: 

"The  capability  of  beinj?  tlius  transferred  so  as  to  pive  to  the  indorsee  a 
right  to  sue  on  tlie  contract  in  his  own  name  is  wliat  constitutes  negotia- 
bility. .  .  .  In  regard  to  bills  and  notes  certain  other  conseijuencis  gen- 
erally, though  not  always,  follow.  .  .  .  But  none  of  tliese  conse(iuence3 
are  necessary  attendants  or  constituents  to  negotiability  or  negotiation. 
They  may  exist  without  thern."l 

The  bills  of  lading  were  negotiable,  but  honest  acquisition  of 
them  did  not  confer  title. 

So  in  an  English  case  evidence  had  been  given  that  certain 
bonds  were  negotiable,  and  the  judges  could  not  agree  what 
that  meant.  Bowen,  L.  J.,  declared  that  although  the  bonds 
passed  by  delivery,  yet  it  did  not  follow 

•'  that  delivery  by  a  person  who  has  no  title  confers  nevertheless  a  title  on 
a  bona  fide  holder."^ 

But  in  the  House  of  Lords,  Lord  Watson  thought  that 

"it  necessarily  follows  from  the  negotiable  character  of  the  documents 
that  Delmar,  who  was  lawfnlly  in  possession  of  tliem  for  a  special  purpose, 
was  nevertheless  in  a  position  to  give  a  valid  title  to  any  pei-son  acquiring 
the  bonds  from  him  in  good  faith." 

lY.  What  iJien  is  Negotidhllltij  f  —  The  difficulties  commence 
to  dissolve  as  soon  as  it  is  observed  that  the  word  ''  negotiable  " 
is  used  in  two  senses.  The  primary  meaning  unquestionably  is 
transferable;  but  consider  the  following  sentence: 

"  A  non-negotiable  i)romissorv  note  is  a  mere  chose  in  action;  as  such  it 
is  asuignable,  and  the  assignee  thereof  may  maintain  an  action  thereon  in 
his  own  name."  ^ 

The  language  is  in  perfect  harmony  with  our  ideas;  but  of 

course  it  does  not  mean  that  a  non-assifjnable  note  is  assitrn- 

able.    In  like  manner,  and  in  language  that  is  customary,  Mr. 

Daniel,  treating  of  "the  transfer  of  certificates  of  deposit,"* 

expresses  doubts  as  to  whether  the}'  arc  negotiable.*     Stock 

iShaw  V.  Raiboad  Co.  (1879),  101  3 Barry  v.  Wachosky  (1 899),  77  N. 

U.  S.  557.  W.  R.  1080  (Neb.). 

2 Simmons  V.  London  (1891),  1  Ch.  *0n     Negotiable    Instruments, 

294:  GO  L.   J.   Ch.  ^24;    (189:^)  A.   C.  §1702. 

213;  61  L.  J.  Ch.  727.  sid.,  §  1703. 
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certificates  are  undoubtedly  transferable,  but  Mr.  Daniel  says 
that  they 

"are  not  regarded  as  strictly  negotiable,  although  they  inure  to  the  bene- 
fit of  the  bearer,  and  may  be  classed  amongst  instruments  quasi-negotia- 
ble." I 

The  truth  is  that  "  neo:otiable "  has  an  oricrinal  and  an  ac- 
quired  signification.  Originally  it  meant  transferable;  but 
afterwards  it  was  used  to  indicate  the  supposed  effects  of 
transfer,  namely,  that  the  transferee  (1)  took  free  from  equi- 
ties, and  (2)  could  sue  in  his  own  name.  And  thus  we  say 
that  certain  choses  are  transferable,  although  not  negotiable  — 
meaning  that  they  are  transferable,  but  that  certain  eU'ects  do 
not  accompany  their  transfer.^ 

According  to  primary  meaning,  then,  a  "  negotiable"  instru- 
ment is  a  transferable  instrument;  and  in  that  sense  the  word 
truly  indicated,  at  one  time,  a  real  distinction  among  choses  in 
action.  The  secondar}'  meaning,  however  —  that  in  which  it 
is  taken  as  indicating  the  existence  of  peculiar  effects  of  trans- 
fer—  was  always  inaccurate  and  unscientific;  for  as  to  the 
transferee  bringing  an  action  in  his  own  name,  that  is  the  nor- 
mal result  or  effect  of  all  transferability;  and  as  to  honest  ac- 
quisition conferring  title,  this  secondary  meaning  arrogates  to 
the  transfer  of  bills  and  notes  alone,  an  effect  (1)  which  existed 
sometimes  in  the  case  of  other  propert}^  and  (2)  which  some- 
times was  absent  from  bills  themselves.  In  other  words,  "  ne- 
gotiable "  was  used  (in  the  secondary  sense)  to  mark  off  bills 
and  notes  from  other  choses  in  action,  by  a  peculiarity  of  which 
they  not  only  had  no  exclusive  possession,  but  which  frequently 
was  altogether  absent.  However  dubious  to  some  lawyers  this 
assertion  may  appear  to  be,  there  is  at  least  no  doubt  (1)  that 
at  the  present  day  all  choses  in  action  arising  out  of  contract 
are  transferable;  and  (2)  that  any  rule  as  to  transferees  of 
choses  in  action  taking  free  from  equities  is  by  no  means  con- 
fined to  bills  and  notes,  but  is,  as  we  have  seen, 

"a  rule  which  must  yield  when  it  appears,  from  the  nature  or  terms  of 
the  contract,  that  it  must  have  been  intended  to  be  assignable  free  from 
and  unaffected  by  such  equities."^ 

1  Id.,  g  1708.  Consider  also  the  sen-  only  establishes  that  such  an  instru- 
tence  from  Chalmers  on  Bills  (5th  ment  may  be  indorsed,  but  the  effect 
ed.  115):  "The  character  and  inci-  of  the  indorsement  is  a  matter  of 
dents  of  negotiability  depend  upon  law."  Lickbarrow  v.  Mason,  2  T.  R. 
the  time  of  negotiability."  71. 

2  Ashhurst,  J.,  as  early  as  1787  had  » Ante,  p.  379. 
said:     "The   custom   of   merchants 
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AVe  must  get  away,  then,  from  the  terms  "  nonrotiable"  and 
"non-negotiable."  For  (1)  their  primary  and  oidy  true  mean- 
ing has  been  h:)st  to  them;  (2)  that  meaning  wouhl  now  be  useful 
only  to  distinguish  between  choses  which  arise  out  of  contract 
from  those  which  do  not  (for  the  former  are  by  statute  assign- 
able—t.  e.,  negotiable,  while  the  others  are  not),  and  the  word 
"transferable"  (having  no  false  connotations  attached  to  it)  is 
better  for  that  purpose;  (3)  the  acquired  meaning  of  the  terms 
was  never  scientific  — at  all  events  at  the  present  time  they 
are  inaccurate  and  misleading. 

Ambulatory  and  Kon-ambclatort. 

Nevertheless,  as  the  quotation  just  made  sufficiently  shows, 
there  is  a  real  distinction  among  choses  in  action  (arising  out  of 
contract),  namely,  between  those  "  intended  to  be  assignable  " 
free  from  equities  and  those  not  so  intended — or,  as  the 
present  writer  ventures  to  suggest,  between  ambulatory  and 
non-ambulatory  contracts.  All  contracts  are  now  transferable 
(negotiable);  but  some  are  intended  to  be  redeemable  to  per- 
sons other  than  the  immediate  promisee;  are  intended  to  be 
passed  on  from  hand  to  hand;  are  intended,  that  is,  to  be  am- 
bulatory. 

Of  such  contracts  there  were  in  early  times  none  (the  simple 
preceded  the  complex),  and  the  courts  declined  to  acknowledge 
their  validity  long  after  they  came  into  existence,  and  the  cus- 
tomary rules  concerning  them  were  well  known  to  everybody. 
Foreign  bills  of  exchange  formed  the  thin  edge  of  the  wedge; 
the  statute  of  Anne^  overruled  Chief  Justice  Holt  in  his  refusal 
to  sanction  the  admission  of  promissory  notes;  in  175S  a  bank- 
note was  held  to  be  negotiable;-  in  1T6J:  a  draft  or  check  on 
a  bank;'  in  1871  a  note  indorsed  in  blank;*  exchequer  bills  in 
1820;  *  and  bonds  of  the  King  of  Prussia,  payable  to  the  holder, 
in  1824.« 

All  these  instruments  have  a  common  characteristic  (they 
are  intended  to  be  ambulatory),  but  one  that  is  by  no  means 
necessarily  confined  to  them,  as  we  shall  see  later  on.  Some 
members  of  a  class  must  necessarily  be  known  before  the  class 

1 3  &  4  Anne,  ch.  9.  *  Peacock  v.  Rhodes,  Doug.  630. 

2  Miller  v.  Race,  1  Burr.  452.  »  Wookey  v.  Pole,  4  B.  &  Aid.  1. 

3 Grant  v.  Vaughan,  3  Burr.  1510.  SGorgier  v,  Mieville,  3  B.  &  C.  45. 
25 
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itself  can  be  accurately  described;  and  non-recognition  of  a 
true  distiniruishino:  characteristic  has  often  led  to  unnecessary 
difficult3\  Thus  it  happened  that  it  remained  for  Lord  Cairns 
(1S62),  in  perhaps  the  most  noteworthy  single  sentence  of  mod- 
ern law,  to  indicate  the  clear  and  simple  ground  upon  which 
rested  the  asserted  peculiarities  of  "  negotiable  "  instruments. 
It  is  worth  repeating: 

"Generally  speaking,  a  chose  in  action  assignable  only  in  equity  must 
be  assigned  subject  to  tlie  equities  existing  between  the  original  parties  to 
the  contract;  but  this  is  a  rule  whicli  must  yield  ulien  it  appears  from  the 
nature  or  terms  of  tiie  contract  tliat  it  must  have  been  intended  to  be  as- 
signable free  from  and  unaffected  by  such  equities."  i 

In  other  words,  when  it  is  intended  that  an  obligor  is  not  to 
set  up  equities,  he  is  not  to  be  permitted  to  do  it.  Strange  that 
there  should  ever  have  been  any  difficulty  about  that  proposi- 
tion—  particularly  in  getting  it  stated. 

Observe  how  this  sentence  and  the  statutes  cut  into  our  no- 
tions of  "  negotiability."  A  "  negotiable  "  chose  in  action  is 
•one  transferable  at  law,  upon  which  the  transferee  may  sue  in 
his  own  name.  Is  it?  Then  all  contracts  arising  out  of  con- 
tract are  now  "  negotiable."  A  "  negotiable  "  instrument  is  one 
that  passes  to  a  transferee  free  from  equities.  Is  it?  Then  all 
contracts  "  intended  to  be  assignable  free  from  and  unaffected 
by  such  equities"  are  "negotiable;"  and  overdue  bills  and 
notes  are  not. 

The  Cycle. 

Observe  the  cycle  through  which  we  have  come:  (1)  Certain 
instruments  (bills,  and  afterwards  notes)  were  intended  to  be 
ambulatory  —  to  be  performed  to  transferees,  and  therefore  to 
be  assignable  free  from  equities.  (2)  The  law,  with  certain 
misgivings,  sanctioned  the  intention  and  enforced  the  contracts. 
(3)  Customs  expanded ;  contracts  other  than  bills  and  notes  arose 
which  were  intended  to  be  ambulatory.  (4)  But  the  law  re- 
mained crystallized  —  bills  and  notes,  and  at  the  utmost,  checks, 
exchequer  bills,  and  finally  foreign  government  bonds  —  all  eo 
nomine  and  not  as  examples  of  a  class,  are  alone  "negotiable;" 
transferees  of  all  other  chosesin  action  (although  in  reality  also 
members  of  the  class)  must  take  subject  to  equities.  (5)  Then 
Lord  Cairns,  with  his  exception  to  the  general  rule  as  to  as- 
signees of  choses  in  action  taking  subject  to  equities,  namely, 

^Ante,  p.  379. 
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that  such  is  not  the  case  where  the  choses  were  intended  to  be 
ambulatory;  a  dictum  which  placed  all  instruments  belonging 
to  the  same  class  uj)on  the  same  footing. 

So  we  started  and  ended  very  reasonably  —  documents  in- 
tended to  be  redeemable  to  third  persons  shall  be  so  redeemed; 
although  for  many  intermediate  years  we  refused  to  admit  the 
generality  of  the  proposition,  stumbling  foolishly  over  law  mer- 
chant and  negotiability. 

Choses  in  action,  then,  intended  to  be  ambulatory  are  ambu- 
latory, even  although  an  equitable  title  to  them  merely  may  pass 
by  transfer.  But  if  this  be  too  difficult  a  proposition  for  minds 
addicted  to  legal  estate  priorities,  they  may  be  comforted  by 
the  statute  which  provides  that  to  all  choses  in  action  arising 
out  of  contract  the  legal  title  shall  pass  where  the  transfer  is 
by  writing.  This  may  still  leave  open  the  annoying  anomaly 
that  the  transferee  of  an  instrument  pa3'able  to  order  (his  as- 
signment being  in  writing)  would  be  more  favored  than  the 
transferee  of  a  document  redeemable  to  bearer  (his  assignment 
having  been  by  delivery  only).  But  the  anomaly  would  be  too 
absurd  and  worrying  to  live  long.  It  would  be  unanimously 
clubbed  upon  its  first  appearance.  By  logic  or  club  we  must 
retain  the  faith,  now  that  we  have  again  got  it;  that  ambula- 
tory contracts  are  ambulatory. 

Decay  of  the  Old  System. —  Some  idea  of  the  old  system  and 
the  inroads  upon  it  —  the  evolution  out  of  it  —  may  be  ob- 
tained by  the  perusal  of  two  quotations.  The  first  is  taken 
from  a  judgment  of  the  United  States  Supreme  Court,  in  which 
may  be  found  a  most  elaborate  and  exhaustive  elucidation  of 
the  old  law.^     In  it  there  is  the  following:^ 

"To  this  it  may  be  answered  tiiat  tlie  antiquated  doctrine  that  a  chose 
in  action  S  not  assi^nab'e  was  introduc-e'l  in  early  times  before  negotiable 
instnimenis  were  in  use.  wlien  trade  was  carried  on  in  its  simplest  form, 
and  when  tiie  principal  if  not  the  only  purpose  intended  to  be  answered 
by  the  rule  was  to  prevent  maintenance  in  controversies  respecting  titles 
to  land.  It  was  to  prevent  the  poor  man  from  being  oppressed  by  a  pow- 
erful antagonist,  to  whom  his  competitor  miglit  assign  his  title,  and  who 
by  his  wealth,  iiis  influence  or  liis  power  might  jirevent  justice.  At  wliat 
time  or  by  what  means  it  was  first  applietl  to  personal  rights  is  not  ascer- 
tained; but  it  seems  clear  tliat  in  its  original  adoption  it  was  never  in- 
tended to  apply  to  those  instnnnetits  trJiicli  bijilteir  iiatttre  and  the  orii/hial 
cmtract  of  t)ie  parties  jcere  made  iiecjotialile.  Every  man  has  a  natural 
right  to  make  such  contracts  as  he  pleases,  provided  they  are  not  repug- 
nant to  any  positive  law  nor  injurious  to  others;  ami  all  contracts  entered 
into  without  fraud  or  force  are  hgally  and  morally  obligatory,  according 

1  Dunlop  V.  Silver  (1863),  5  U.  S.  App.  307.  3i^  jk  123. 
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to  their  sjnrit  and  intent.  The  reason  of  the  rule  was  to  prevent  mainte- 
nance. Co.  Lit.  214.  But  no  man  could  be  oppressed  by  maintenance  who 
had  expressly  agreed  to  pay  his  debt  to  sucli  a  person  as  his  creditor  might 
appoint." 

With  the  above  should  be  read  a  very  able  judgment  of 

Buller,  J.^     In  it  he  said: 

"  It  is  laid  down  in  our  old  books  that  for  avoiding  maintenance  a  chose 
in  action  cannot  be  assigned,  or  granted  over  to  another,  Co.  Lit.  214o,  2Gt>a; 
2  Roll.  4r),  1,  40.2  Tlie  good  sense  of  that  rule  seems  tome  to  be  very  ques- 
tionable; and  in  early  as  well  as  in  modern  times  it  lias  been  so  explained 
away  tliat  it  remains  at  most  only  an  objection  to  the  form  of  tiie  action 
in  any  case.  .  .  .  Courts  of  equity  from  the  earliest  times  thought  tlie 
doctrine  too  absurd  for  tliem  to  adopt,  and  therefore  they  always  acted  in 
direct  contradiction  to  it;  and  we  shall  soon  see  that  the  courts  of  law 
also  altered  their  language  on  the  subject  very  much.     .     .     ." 

"After  these  cases  we  may  venture  to  saj-  that  the  maxim  was  a  bad 
one,  and  that  it  proceeded  on  a  foundation  tiiat  fails.  But  still  it  must  lie 
admitted  that  though  the  courts  of  law  have  gone  the  length  of  taking 
notice  of  assignments  of  choses  in  action,  and  of  acting  upon  them,  yet  in 
many  cases  they  have  adhered  to  the  formal  objection  tliat  the  action 
shall  be  brought  in  the  name  of  the  assignor  and  not  in  tlie  name  of  the 
assignee.  I  see  no  use  or  convenience  in  preserving  that  shadow  when 
the  substance  is  gone;  and  that  it  is  merely  a  shadow  is  apparent  from  the 
later  cases  in  which  the  courts  have  taken  care  that  it  shall  not  work  in- 
justice.   .    .    ." 

"There  is  no  reason  for  confining  the  power  of  assignment  to  the  two 
instruments  which  I  have  mentioned;  and  I  will  show  j-ou  other  cases  in 
which  the  courts  have  allowed  it.  First,  in  Fenner  v.  Mears,  where  the  de- 
fendant, a  captain  of  an  East-lndiaman,  borrowed  £1,000  of  Cox,  and  gave 
two  respondentia  bonds,  and  signed  an  indorsement  on  tlie  back  of  them, 
acknowledging  that  in  case  Cox  chose  to  assign  the  bonds  he  held  himself 
bound  to  pay  them  to  the  assignees.  Cox  assigned  them  to  the  plaintiff, 
who  was  allowed  to  recover  the  amount  of  them  in  an  action  for  money 
had  and  received,  De  Grey,  Ch.  J.,  in  disposing  of  the  motion  for  a  new 
trial,  said:  'Respondentia  bonds  have  been  found  essentially  necessary  for 
carrying  on  the  India  trade;  but  it  would  clog  these  securities  and  be  pro- 
ductive of  great  inconvenience  if  they  were  obliged  to  remain  in  the  hands 
of  the  first  obligee.  This  contract  is  therefore  devised  to  operate  upon  sub- 
sequent assignments,  and  amounts  to  a  declaration  that,  upon  such  an  as- 
signment, the  money  whicli  I  have  borrowed  shall  no  longer  be  the  money 
of  A.,  but  of  B.,  his  substitute.  The  plaintiff  is  certainly  entitled  to  the 
money  in  conscience;  and  therefore  also  I  think  at  law;  for  the  defendant 
has  pi'ornised  to  pay  any  person  who  is  entitled  to  the  money.^  " 

'Masters  v.  Miller  (1791),  4  T.  R,  a  contract  as  creating  a  strictly  per- 

340;  and  also  the  exposition  of  Cock-  sonal  obligation  between  the  cred- 

burn,  C,  J.,  in  Goodwin  v,  Robarts  itor  and  the  debtor."     In  truth  the 

(1875),  L.  R  10  Ex.  346:  44  L.  J.  Ex.  founders  of  our  law  were  too  much 

157,  which  did  much   to   bring  the  given   to  inalienability,   for  which 

law^    into    harmony    with    modern  probably   the    necessarily    personal 

finance,  relation    of    the    feudal    system  is 

2 Sir  Frederick  Pollock  would  as-  largely  responsible.     Lands  were  in- 

sign  a  different  reason.    He  says  (On  alienable   and    non-devisable,   until 

Contracts,  6th  ed.,  p.  20G):  "The  ori-  the   equity  lawyers  invented  their 

gin  of  the  rule  was  attributable  by  system  of  uses.  And  even  after  Quia 

Coke  to  the  'wisdom  and  policy  of  Eniptores  and  the  Statute  of  Wills, 

the  founders  of  our  law  '  in  discour-  rights    of  entry    remained    inalien- 

aging  maintenance   and  litigation;  able  —  upon  the  ground  mentioned 

but  it  is  better  explained  as  a  logical  in  the  text, 
consequence  of  the  archaic  view  of 
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• 

"  And  in  Winch  v.  Keeley,  K.  B.  HiL  27  Gea  3.  where  the  obligee  assigned 
over  a  bonJ,  and  afterwards  became  a  bankrupt,  the  court  )iolds  that  he 
mii^ht  notwiilistandirig  iiiaintain  the  action.  Mr.  J.  Aslihurst  saiiJ:  'It  is 
true  tliat  formerly  courts  of  law  did  not  take  notice  of  an  equity  or  trust; 
but  of  late  years,  as  it  has  been  found  jjroductive  of  great  expense  to  send 
the  parties  to  tlie  other  side  of  the  hall,  wherever  this  court  has  seen  that 
tie  justice  of  tlie  case  lias  been  clearly  with  the  plaintilF,  they  have  not 
turned  iiim  round  upon  this  objection.  Then,  if  tliis  court  will  take  notice 
of  a  trust,  why  should  they  not  of  an  equity  ?  It  is  certainly  true  that  a 
chose  in  action  cannot  strictly  be  assigned,  but  this  court  will  take  notice 
of  a  trust,  and  see  who  is  beneficially  interesteil.'  " 

We  see  here  the  old  law  —  contracts  must  be  sued  upon  in  the 
name  of  the  original  ])arties  to  them  —  law  formulated  for  cer- 
tain kinds  of  contracts,  fading  by  usual  process  before  the  in- 
troduction of  other  sorts  of  contracts  to  which  it  is  inajjplicable. 
It  is  clear  that  these  early  judges  were  not  conscious  of  excur- 
sions outside  the  general  law.  They  were  quite  aware  that 
they  were  dealing  with  a  new  kind  of  contract;  but  they  were 
applying  to  it  their  general  law,  with  such  expansions  to  suit 
novel  conditions  as  they  could  devise. 

Summary. 

Let  us  sum  up  the  conclusions  arrived  at: 

1.  As  to  the  alleged  distinction  between  "negotiable"  and 
"non-negotiable"  instruments  upon  the  ground  that  "the  per- 
son who  becomes  holder  may  sue  in  his  own  name  on  the  con- 
tract," we  may  say: 

(a)  Originally  and  correctly  the  distinction  was  attributed  to 
the  difference  between  the  contracts  themselves,  and  not  be- 
tween the  general  law  and  the  law  merchant.  That  is  to  say, 
a  contract  with  A.  could  not  be  sued  upon  by  B. ;  but  a  con- 
tract with  the  bearer  of  a  document  could  be  sued  upon  by  the 
person  so  described. 

{b)  The  distinction  therefore  is  one  between  ambulatory  and 
non-ambulatory  promises;  and  not  one  between  bills  and  notes 
on  the  one  hand,  and — covenants  for  title  (for  example)  upon 
the  other. 

(c)  In  any  event  the  right  to  sue  in  the  name  of  the  trans- 
feree was  a  mere  point  of  practice  in  the  courts. 

(d)  And  has  now  by  statutes  been  abolished. 

2.  As  to  the  other  alleged  distinction  —  that  a  transferee  "  has 
a  good  title  notwithstanding  any  defect  of  title  in  the  party 
from  whom  he  took  it"  —  we  may  say: 

(a)  Transferees  of  "  negotiable  "  instruments  sometimes  take 
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subject  to  equities,  and  transferees  of  other  choses  in  action 
sometimes  take  free  from  them. 

(h)  Purchasers  of  such  "non-negotiable"  commodities  as 
goods  and  lands  often  acquire  better  titles  than  those  of  their 
vendors. 

(c)  And,  as  we  shall  see,  for  precisely  the  same  reason  as  do 
transferees  of  "negotiable"  instruments. 

3.  If  by  "  negotiability  "  we  mean  merely  transferability,  we 
better  say  so;  for  "negotiability"  has  now  too  many  mean- 
ings —  or  none  at  all. 

4.  There  are  two  very  distinct  classes  of  choses  in  action, 
which  not  being  describable  by  any  known  terms  may  (until 
better  is  suggested)  be  called  ambulatory  and  non-ambulatory. 

Retrospect. —  Looking  back  over  the  many  legal  battle-fields 
we  can  now  see  that  this  classification  contains  the  principle 
which  was  struggling  towards  the  light;  and  we  can  rightly 
gauge  the  forces  opposed  to  it.  The  "  wisdom  of  the  common 
law"  declared  against  the  recognition  of  trusts.  Thus  arose 
the  war  of  legal  and  equitable  estates,  not  to  be  completely 
terminated  even  by  the  annihilation  of  the  contestants.*  The 
same  wisdom  forbade  the  sale  of  rights  of  entry  until  overruled 
by  statute.  And  the  same  wisdom  declared  that  "  for  avoiding 
maintenance  a  chose  in  action  cannot  be  assigned  or  granted 
over  to  another."  To  this  is  due  all  the  trouble  about  negoti- 
ability. To  evade  it  all  sorts  of  subterfuges  and  fictions  have 
been  resorted  to.  Probably  we  have  not  altogether  done  with 
them  yet;  and  "negotiability  by  estoppel"  has  recently  been 
added  to  our  perplexities.^ 

Freedom  from  Equities. 

There  are  generally  supposed  to  be  two  points  at  which 
"  negotiability  "  affects  the  rights  of  the  holders  of  bills  and 
notes.  The  first  has  regard  to  equities  affecting  liability  upon 
them;  and  the  second  relates  to  the  equities  of  the  real  owner 
of  the  paper  against  some  holder  of  it  who  claims  title  through 
a  finder,  a  thief,  or  a  fraudulent  trustee.   These  two  cases  must 

1  Recent  legislation  in  many  juris-  tates,  by  which  we  mean  those  that 

dictions  has  merged  courts  of  equity  are  recognized  by  the  one  court  and 

and  law  into  one  court.     Neverthe-  tabooed  by  the  other, 

less  we  still  speak  of  equitable  es-  ^  gee  infra. 
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be  treated  separately  in  order  to  ascertain  accurately  the  true 
foundation  of  the  law  which  governs  them.  The  law  we  know 
fairly  well;  what  is  the  rationale  of  that  law? 

I.  Equities  of  the  Obliyurs. —  There  is  a  choice  of  explanations 
in  the  case  of  the  first  of  these  problems  (Wh}'-  cannot  the 
maker  of  a  note  set  up  his  equities  as  against  a  honafide  trans- 
feree of  it?);  and  neither  of  them  is  indebted  for  its  rationality 
to  the  law  merchant: 

(at)  One  of  them  has  already  been  indicated:  the  maker  of  a 
note  is  liable  upon  it  to  a  holder  in  due  course,  although  he 
may  have  equities,  because 

"  tlie  note  is  an  original  promise  by  tlie  maker  to  pay  any  person  who  shall 
become  tlie  bearer;  it  is  tlierefore  pa^'able  to  any  person  who  successively 
liohls  the  note  bona  jide,  not  by  virtue  of  any  assignment  of  tiie  promise, 
but  by  an  original  and  direct  promise,  moving  from  the  maker  to  the 
bearer."' 

Observe  carefully  what  is  here  meant.  It  is  not  that  the 
transferee  does  not  acquire  title  to  a  note  "  by  virtue  of  any 
assignment"  of  it;  but  that,  having  so  acquired  it,  the  promise 
that  he  sues  upon  is  one  directly  with  himself.  That  is  to  say, 
he  does  not  allege  that  the  maker  promised  the  payee  that  he 
vrould  pay  a  third  person;  but  that  the  promise  was  to  the 
transferee,  although  at  the  time  of  the  promise  he  was  an  un- 
ascertained person.  In  this  view  the  case  would  be  analogous 
to  promises  frequently  made  by  advertisement  to  pay  to  the 
finder  of  a  lost  article,  in  which  the  promise  is  not  with  the 
newspaper  (as  we  have  noted),  but  with  the  person  who  an- 
swers the  description  contained  in  the  promise.  The  promise 
is  "an  original  and  direct  promise  moving  from  the"  adver- 
tiser to  the  finder. 

(J)  Perhaps,  however,  the  better  view  is  that  of  Page  Wood, 
L.  J.,  who,  in  holding  a  company  liable  upon  its  bonds  notwith- 
ing  e(|uities  between  it  and  the  original  holder,  said: 

"Where  there  is  a  distinct  promise  held  out  by  the  company  informing 
all  the  world  that  they  will  pay  to  tlie  order  of  the  person  named,  it  is  not 
competent  for  that  company  afterwards  to  set  up  equities  of  their  own."- 

In  other  words,  although  there  may  be  etjuities,  yet  the  com- 
pany is  esto|)ped  from  setting  them  up.  It  issued  bonds  r..'- 
deemable  to  bearer;  it  was  aware  that  the  bonds,  being  ambu- 
lator}', would  probably  be  transferred  to  third  parties;  it  might 

1  Ante,  p.  37a  2  Re  General  Estates  Co.  (1868),  L. 

R  3  Ch.  758;  38  L.  J.  Ch.  233. 


392  OSTENSIBLE    OWNERSHIP    AND    AGENCY. 

have  placed  upon  the  face  of  the  bonds  notice  of  the  equities; 
it  enabled  the  original  holder  to  deceive  innocent  purchasers, 
and  it  is  consequently  estopped  from  setting  up  its  equities. 
Here  we  are  upon  firm  ground.  No  support  is  required  from 
the  law  merchant,  nor  from  "  negotiability."  We  are  not  in 
antagonism  to  the  general  law.     We  are  appealing  to  it. 

II.  Equities  of  the  True  Owner. —  AVhen  a  thief,  a  finder  or 
a  fraudulent  trustee  of  a  "negotiable"  instrument  transfers  it 
to  a  holder  in  due  course,  it  is  said  that  the  transferee  takes  it 
free  from  the  equities,  meaning  thereby  that  a  good  title  passes 
to  the  purchaser.  But  the  phrase  is  wrong.  The  transfer  does 
not  affect  anj'  equity  of  the  true  owner  of  the  document.  It 
disturbs  his  legal  title.  This  premised,  let  us  ascertain  the  ra- 
tionale of  the  law. 

The  usual  suggestion  is  "  law  merchant "  and  "  negotiability  " 
in  hopeless  antagonism  to  the  general  law: 

"The  law  merchant  validates  in  the  interest  of  commerce  a  transaction 
which  the  common  law  would  declare  void  for  want  of  title  or  authority."  i 

And  thus,  when  the  question  of  title  to  lost,  stolen  or  mis- 
appropriated bonds  came  to  be  decided,  and  the  courts  felt  that 
transferees  in  due  course  ought  to  be  protected,  the  Canadian  ^ 
and  American  ^  judges  declared  that  the  bonds  were  "  negotia- 
ble." That  was  thought  to  be  a  sufficiently  satisfactory  solu- 
tion of  the  problem. 

In  England  a  different  and  a  most  peculiar  course  was  adopted. 
Most  of  the  judges  were  quite  unwilling  to  hold  that  bonds 
were  "  negotiable,"  and  yet  the}'  were  unable  to  see  any  other 
ground  upon  which  they  could  decide  in  favor  of  the  trans- 
feree. They  therefore  determined  that  although  bonds  were 
not  "  negotiable,"  yet  that  the  persons  dealing  with  them  were 
estopped  by  their  form  (payable  to  bearer)  from  so  saying. 
We  shall  return  to  this  point. 

"  Negotiability,"  then,  whether  real  or  by  estoppel,  is  the 
reason  assigned  for  holding  that  the  transferror's  title  may  be 
improved  by  his  assignment;  but  this  explanation  is  altogether 
unsatisfactory,  for  "  negotiability,"  as  we  have  seen,  itself  stands 
ver}'  much  in  need  of  explanation. 

l^nfe,  p.  371.  3  Daniel     on     Negotiable     Instru- 

2McKenzie  v.  Montreal  (1878),  29    ments,  g  1500.     And  see  infra. 
U.  C.  C.  P.  371. 
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Estoppel  by  Ostensiiile  Ownership  and  Agency. 

Although  without  much  direct  support,  the  present  writer 
ventures  to  sujjtjest  that  the  true  foundation  for  the  decision 
of  such  cases  is  to  be  found  not  in  "estoppel  by  ne<!;otiability," 
nor  in  "negotiability"  of  any  kind,  but  in  estoppel  by  ostensi- 
ble ownership  or  ostensible  agency. 

Let  us  commence  with  Nemo  (hit  quod  non  Jiahet.  That  prop- 
osition looks  as  though  it  ought  to  be  universally  true.  But 
it  is  said  that  it  fails  in  the  case  of  "negotiable"  instruments, 
and  that  a  man  can  give  that  which  he  has  not  got,  provided 
he  is  dealing  with  a  "  negotiable"  document.  Is  the  principle 
a  true  one  ?  And,  if  so,  are  "  negotiable  "  documents  exceptions, 
and  the  only  exceptions  to  it? 

Let  us  remoinber'that  if  a  thief  sells  a  horse  in  market  overt 
he  gives  a  title  that  he  has  not  got.  And  if  a  mortgagor,  hav- 
ing been  foolishly  intrusted  by  the  mortgagee  with  the  title- 
deeds,  conveys  to  an  innocent  purchaser,  he  gives  that  which 
he  has  not  got,'  In  short,  the  cases  are  legion  in  which  osten- 
sible owners  of  property  give  honafide  purchasers  that  which 
they  have  not  got. 

But  we  are  going  much  too  fast,  and,  although  wMth  plenty 
of  precedent  for  it,  are  using  language  in  much  too  loose  a 
fashion.  Is  it  true  that  an  ostensible  owner  of  property  can 
convey  to  a  purchaser  a  better  title  than  he  has?  Should  the 
true  owner  of  a  horse  stand  by  while  a  pretending  owner  sold 
the  animal  to  an  innocent  purchaser,  it  would  be  quite  inac- 
curate to  say  that  the  vendor  gave  a  better  title  than  he  had. 
He  could  not  do  so.  And  the  language  really  imports  nothing 
but  this:  that  although  the  purchaser  has  acquired  no  title  at 
all,  yet  that  the  true  owner  is  estopped  from  so  saying. 

Nemo  dnt  quod  non  hahet  is  then  true  —  universally  true;  but 
its  truth  in  no  way  prevents  an  owner  of  pro{)erty  from  being 
estopjied  by  his  conduct  from  setting  up  his  good  title  as  against 
a  transfei'ee  who  has  none.- 

That  is  the  point.  And  it  api)lies  as  well  to  "negotiable" 
instruments  as  to  all  other  sorts  of  property.     AVhen  so  applied 

1  Perry-Herrick  v.  Attwood  (18")7),  ^See    a    good    discussion    of    the 

2  De  O.  &  J.  21;  27  L.  J.  Cli.  121;  maxim  in  McMahon  v.  Sloan  (1849), 

Brockleshy  v.  Temperance  (kS'Jo),  A.  12  Pa.  St.  221). 
C.  17o;  G4  L.  J.  Ch.  433. 
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it  solves  all  the  difficulties  which,  being  thought  to  be  insolv- 
able,  have  been  referred  to  the  inscrutable  phiy  of  the  law- 
merchant  operating  in  antagonism  to  the  common  law. 

Eemembering,  then,  that  ostensible  ownership  may  often 
estoji  a  true  owner  (of  all  sorts  of  property)  from  setting  up 
his  title  as  against  an  innocent  purchaser,  attention  must  be 
directed  to  the  fact  that  the  appearance  of  ownership  takes  its 
color  sometimes  from  the  character  of  the  property  in  ques- 
tion, sometimes  from  the  nature  of  the  usual  employment  of 
the  ostensible  owner,  and  sometimes  from  the  customs  of  the 
locality  in  which  the  transaction  takes  place.'  Observe  next  the 
distinction  between  the  appearance  of  ownership  (1)  of  goods 
and  (2)  of  ambulatory  instruments.  Possession  of  goods  is 
(usually)  no  indication  of  ownership  of  them,  and  therefore  no 
one  is  misled  by  possession ;  but  — 

•'Every  holder  of  tlie  bill  takes  the  property,  and  his  title  is  stamped  on 
the  bills  themselves.  The  property  and  possession  are  inseparable.  This 
was  necessary  to  render  them  negotiable;  and  in  this  respect  they  differ 
essentially  from  pioods  of  which  the  property  and  possession  may  be  in 
different  persons." 2 

A  holder  of  a  bill  then  appears  to  be  the  owner  of  it,  while 
there  is  usually  no  such  appearance  in  the  case  of  goods.  Now 
the  law  of  estoppel  by  ostensible  ownership  of  goods  is  well 
known,  and  may  shortly  be  stated  to  be,  that  if  an  owner  per- 
mit another  to  appear  to  be  the  owner  he  will  be  estopped  as 
against  persons  dealing  with  that  other.  And  the  rule  includes 
of  course  ambulatory  instruments;  the  only  distinction  between 
them  and  goods  being  as  to  the  circumstances  which  constitute 

iSee  ch.  XXVI.  book-keeper.    What  is  meant  is  that 

2  Collins  V.  Martin  (1879),  1  Bos.  &  possession  and  appearance  of  prop- 

P.  651.     And  see  per  Lord  Mansfield  erty  are  inseparable.     Even  that  is 

in  Peacock  v.  Rhodes  (1781),  Doug,  not  universally  but  only  commonly 

636;  Saltus  v.  Everett  (1838),  20  Wend.  true.  Circumstances  may  sometimes 

(N.  Y.)  276;  Murray  v.  Lardner  (1864),  indicate  agency,  and  not  title.     It  is 

2    Wall.    110;    Craig    v.    Vicksburg  very  instructive  in  this  connection 

(1856).  31   Miss.  216;  Commissioners  to  note  the  reason  why  assignment 

V.  Clark  (1876),  94  U.  S.  278,  285;  Mar-  of  a  bill  or  note  by  a  sei)arate  paper, 

tin  V.  Martin  (.1898),  174  111.  371;  51  and   not  by  indorsement,  is  said  to 

N.  E.  R.  691;  Cent.  Dig,  vii,  2551,2,8.  pass  the  equitable  title  only:  "For 

The  language  quoted  in  the  text  is  such  mode  of  transfer  separates  the 

inaccurate.      Property   and    posses-  evidence    of    ownership    from    the 

sion  of  bills,  as  of  aught  else,  are  paper  itself."    See  Daniel  on  Nego- 

separable;  otherwise  I  could  never  tiable  Instruments,  g  748. 
bring   trover   for   bills  against   my 
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appearance  of  ownership.  In  the  case  of  ambulatory  docu- 
ments mere  possession  of  them  is  enough;'  while  as  to  goods 
there  must  be  something  more.  But  in  both  cases  alike  the 
true  owner  must  avoid  the  appearance  of  ownership  in  another 
person.  And  therefore  the  owner  of  an  ambulatory  instru- 
ment must,  if  he  wish  to  be  safe,  keep  it  in  his  own  possession. 

Etsioppel  hy  Ostensible  jUjency. —  Sometimes  the  validity  of  a 
transferee's  title  must  be  attributed  to  ostensible  agency  rather 
than  to  ostensible  ownership.  In  the  case  of  goods,  for  ex- 
ample, the  owner  may  be  estopped  by  a  person  alleging  his 
agency  to  sell,  although  none  in  fact  existed  —  if  the  owner  has 
permitted  the  appearance  of  agency.  The  usual  case  of  a  sale 
by  a  factor  in  defiance  of  his  instructions  is  a  sufficient  illus- 
tration of  the  point.  In  the  same  way  a  bill-broker  having  bills 
in  his  possession  may  be  understood  to  be  an  agent  merely ;  and 
a  transferee  of  the  bills  would  therefore  be  unable  to  plead  that 
the  broker  was  the  ostensible  owner  of  them.  Ostensible  agency 
to  deal  with  the  bills  would  answer  the  same  purpose. 

Lost  or  Stolen.—  It  may  be  suggested  that  this  explanation 
is  insufficient  in  the  case  of  lost  or  stolen  documents.  No 
doubt  it  may  be  said  if  an  owner  of  bills  or  of  goods  permit 
the  appearance  of  ownership  or  agency  in  another  person  he 
ought  to  be  estopped  as  against  an  innocent  purchaser;  but 
how  can  that  apply  to  cases  in  which  the  true  owner  gives  no 
such  permission,  to  cases  in  which,  indeed,  he  may  be  actively 
endeavoring  to  neutralize  false  appearances? 

Much  analogy  to  the  law  of  estoppel  is  to  be  found  in  the 
department  of  torts  which  declares  for  liability  as  well  where 
injury  is  due  to  carelessness  as  where  it  is  the  result  of  pre- 
meditation. And  so  also  in  the  law  of  estoppel  if,  through 
the  carelessness  of  the  true  owner  of  property,  another  person 
is  enabled  to  pose  as  its  owner,  he  may  be  estopped  to  the  same 
extent  as  if  the  deception  were  designed. 

An  owner  of  ambulatory  instruments  is  aware  that  posses- 
sion of  them  is  evidence  of  their  ownership.  It  behooves  him, 
therefore,  to  exercise  "consummate  caution  "  with  regard  to 
them,  and  if  they  escape  him,  he  and  not  an  innocent  purchaser 

1  Possession  of  an  equitable  assign-  sliip  of  tlie  fund.  State  v.  Hastings 
ment  of  money  is  ostensible  owner-    (1802),  15  Wis.  815. 
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ought  to  suffer.     This  law  is  not  more  drastic  than  that  which 
provides  that 

"more  tlian  ordinary  care,  nay  'consummate  caution,'!  is  required  of  per- 
sons dealing  with  dangerous  weapons;  "2 

and  is  supported  by  the  dictum  of  Lord  Coleridge: 

"A  man  maybe  more  careless  with  regard  to  the  custody  of  a  thing 
that  can  be  made  available  only  by  means  of  forgery  than  if  by  mere  lar- 
ceny; "3 

more  careless,  for  example,  of  a  wardrobe,  than  of  money  or 

com{)any  bonds. 

Owners  of  ambulatory  instruments  have  two  courses  open  to 

them.     They  may,  by  appropriate  indorsement,  restrict  the 

transferability  of  their  documents;  or  they  may  leave  them 

payable  to  bearer.     If  they  adopt  the  former  alternative  they 

are  safe  from  loss  and  theft.     But  if,  for  their  own  purposes, 

they  prefer  that  the  instruments  should  remain   payable  to 

bearer,  they  must  provide  sufficiently  against  their  escape,  in 

order  that  innocent  purchasers  may  not  be  swindled.     This 

doctrine  found  acceptance  as  early  as  1764: 

"  Though  both  the  claimants  are  innocent,  yet  as  Bicknell  lost  the  note 
and  Grant  took  it  in  the  course  of  trade  &o«a_^(ie  and  upon  a  valuable  con- 
sideration. Grant  has  the  better  equity.  But  if  their  equity  were  only 
equal,  it  is  a  known  and  good  rule  that  melior  est  conditio  possidentis,  and 
that  would  be  sufficient  to  turn  the  scale;  if  there  was  negligence  on  one 
side  and  none  on  the  other,  that  also  would  turn  the  scale;  and  if  there  be 
any  on  either  side  in  this  case  it  should  seem  to  have  been  rather  impu- 
table to  the  person  wlio  lost  it  than  to  him  who  thus  took  it  in  the  course  of 
trade."* 

And  in  1820  Mr.  Justice  Best,  in  dealing  with  misappropri- 
ated exchequer  bills,  which  the  owner  had  kept  in  blank  instead 
of  rendering  them  useless  to  others  by  tilling  in  his  own  name, 
said : 

"It  is  the  plaintiff's  own  negligence  in  not  filling  up  the  blank  that  has 
rendered  it  impossible  for  the  defendants  to  ascertain  that  he  had  any 
right  to  it;  and  it  would  therefore  be  inconsistent  with  the  law  of  justice* 
that  under  such  circumstances  he  should  be  allowed  to  call  on  them  to 
make  good  the  loss  that  had  arisen  from  the  fraud  of  his  agent."  ^ 

1  Per  Earle,   C.   J.,    in    Potter    v.  Cowdry  v.  Vanderberg  (1879),  101  U. 

Faulkner  (1861).  I  B.  &  S.  805.     And  S.  572;  to  bills  of  lading  in  Lickbar- 

see  Dixon  v.   Bell  (181G),  5  M.  &  S.  row  v.  Mason  (1787),  2  T.  R.  71;  to 

198.  stock    certificates,   with   blank   but 

^  Pollock  on  Torts  (5th  ed.),  46, 455.  signed  transfers  and  powers  of  at- 

3  Arnold  v.  Cheque  Bank  (1876),  1  torney,  in  National  v.  Gray  (1898).  12 

C.    P.    D.   581;    45   L.   J.   C.    P.   562;  A  pp.  D.  C.  276.     Contra,  Scollans  v. 

Hatchett  v.  Gibson  (1848).  13  Ala.  587.  Rollins  (1899).  53  N.  E.  R.  863  (xMass.). 

<Per    Wilmot,    J.,     in     Grant    v.  s]yiore  specifically  estoppel. 

Vaughitn,  3  Burr.  1526.  See  the  same  ewookey  v.    Pole   (1820),   4  B.  & 

reasoning  applied    to    vouchers   in  Aid.  1. 
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Eills  and  notes  if  stolen  or  found  may  be  passed  with  a  good 
title;  bonds  may  now  be  said  to  be  in  the  same  category  ;*  they 
are  so  placed  because  they  are  of  ambulatory  character;  and 
the  same  considerations  that  warrant  such  law  as  to  these  in- 
struments will  justify  the  ap]ilication  of  its  fundamental  ])rin- 
ciplo  to  all  other  ambulatory  documents.  Let  their  owners 
observe  "an  appropriate  measure  of  prudence  to  avoid  causing 
harm  "  to  others.- 

EsTOPPEL    AND    AMBULATORY    INSTRUMENTS. 

Aided  by  the  principles  of  estoppel  let  us  for  a  moment  con- 
sider an  ambulatory  instrument  apart  from  all  legal  notions  of 
negotiability  and  law  merchant  and  fictions.  The  case  is  the 
sim|)lest.     Take  the  usual  points: 

1.  I  promise  to  pay  to  A.  or  bearer;  or  a  company  issues  a  de- 
benture payable  to  A.  or  bearer;  or  a  bank  issues  a  deposit 
receipt  redeemable  to  bearer;  or  a  man  gives  me  a  voucher 
payable  to  my  order;  there  are  equities  between  the  original 
parties  to  the  document;  but  these  equities  cannot  be  set  up 
between  the  obligor  and  the  transferee.  Why?  Because  the 
obligor  intended  the  document  to  be  ambulatory;  he  enabled 
the  holder  to  pass  that  which  appeared  to  be  an  unconditional 
obligation ;  and  he  is  estopped  by  the  assistance  which  he  has 
rendered  to  the  misrepresentation  of  no  equities. 

2.  I  give  to  "Galley"  an  acceptance,  blank  as  to  amount, 
authorizing  him  to  fill  it  up  for  £100;  he  inserts  £200;  and  1 
am  liable  to  a  holder  in  due  course  for  the  larger  amount. 
Why?  Not  because  Galley  had  authority;  nor  because  he  must 
(despite  the  evidence,  and  by  fiction)  be  held  to  have  authority ; 
but  because  he  had  ostensible  authority  to  fill  up  the  blank  for 
any  amount  the  stamp  would  cover ;^  and  I  am  estopped  be- 
cause I  equipped  him  with  such  appearance  of  authority.* 

iVenables  v.  Baring:  (1892).  3  Ch.  30  L.  J.  C.  P.  113:   Swan  v.  North 

527;  61  L.  J.  Ch.  609;  Bechuanalarul  B.  A.  (1862),  7  H.  &  N.  60:^;  31  L.  J.  Ex. 

V.  London  (1898),  2  Q.  B.  658;  67  L.  J.  425;  2  H.  &  C.  175;  32  L.  J.  Ex.  273; 

Q.  B.  986;  Trust  &  Loan  Co.  v.  Hamil-  Bangor  v.  Robinson  (1802X  52  Fed.  R. 

ton  (1857).  7  U.  C.  C.  P.  98;  Wiiiteside  520. 

V.  First  Nat.  Bank  (1898),  47  S.  W.  R,  3  Or  for  any  amount  whatever,  in 

n08  (Tenn.).  jurisdictions    where    there    are   no 

'^  Ante,   p.  30.     The   law  has  not,  stamp  hvws. 

liowever,  as  yet  gone  that  far.     Ex  ••See  ch&  XXV,  XXVL 
parte  Swan  (1859),  7  C.  B.  N.  S.  400; 
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3,  Suppose  that  the  holder  of  an  ambulatory  instrument  in- 
trusted it  to  some  agent,  who  fraudulent!}^  transferred  it  to  an 
innocent  purchaser;  the  holder  must  sustain  the  loss.  Why? 
Because  the  agent  appeared  to  be  the  owner  of  the  iustrument; 
the  true  owner  enabled  him  so  to  represent;  and  the  true 
owner  is  therefore  estopped  by  the  assistance  rendered  to  the 
misrepresentation  of  ownership.  Possession  of  a  chattel  is  not 
usually  ostensible  ownership  of  it,  but 

"every  holder  of  the  bills  takes  the  property,  and  his  title  is  stamped  on 
the  bills  themselves.     The  propert}"^  and  possession  are  inseparable."  1 

The  holder  of  a  bill  or  note  is  therefore  the  ostensible  owner 
of  it. 

4.  Suppose  that  the  holder  of  such  an  instrument  loses  it,  or 
that  it  is  stolen  from  him;  a  transferee  of  a  finder  or  thief 
will  take  a  good  title.  Why  ?  Because  of  the  ostensible  owner- 
ship of  the  finder  or  thief.  But  how  has  the  true  owner  as- 
sisted in  any  misrepresentation  of  ownership?  By  lack  of 
vigilance  in  its  custody ;  or,  at  all  events,  by  the  fact  that  he 
chose,  knowing  the  risk,  to  keep  the  instrument  in  easily  trans- 
ferable form.  He  might  have  restricted  its  negotiability  by  a 
word.  He  cannot,  for  his  personal  convenience,  throw  risks 
upon  other  people. 

Illustrations. —  A  few  words  in  illustration:  If  I  send  my 
horse  to  boarding-stables,  no  one  has  the  right  to  presume  that 
the  horse  is  there  for  sale.  But  if  I  should  send  him  to  sale- 
stables —  that  is,  to  a  place  which  is  devoted  solely  to  the  cus- 
tody of  horses  on  sale, —  I  would  certainly  be  estopped  by 
ostensible  agency  from  asserting  my  title  as  against  a  pur- 
chaser in  due  course.^  No  special  law  decrees  this  difference. 
The  general  law  of  estoppel  is  ample.  In  the  first  case  the 
circumstances  do  not  amount  to  a  representation  of  agency; 
in  the  second  they  do;  and  ostensible  agency  may  result  in  es- 
toppel. Precisely  the  same  law  applies  to  bills  and  notes. 
Blanks  in  them  indicate  agency  to  fill  up,  and  ostensible  power 
will  estop. 

In  France  the  rule  as  to  movables  is  "  Possession  vaut  titre." 
Chattels  "are  there  on  the  same  footing  as  these  bonds,  trans- 
ferable by  delivery,  are  with  us."^     But  it  is  impossible  to  say 

Mn<e.  p.  30t.  MacNider  (1895).  25  S.  C.  Can.  278. 

2Seech.  XIX.  But  see  per  Blackburn,  J.,  in  City 

3Per   Ritchie,  C.  J.,  in  Young  v.     Bank  v.  Barrow  (1880),  5  App.Cas.  678, 
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that  in  France  it  is  the  law  merchant  that  declares  in  the  in- 
terest of  commerce,  as  to  all  movables,  that  "honest  acquisi- 
tion confers  title."  It  confers  title  because  "possession  vaut 
titre;"  and  that  is  the  reason  also  with  us  in  the  case  of  bills 
and  tK^tes. 

8ii])pose  that  a  mortgagee  intrusts  the  deeds  to  the  mort- 
gagor, who  fraudulently  deposits  them  as  security  for  a  loan; 
the  mortgagee  is  estopped.  "Why?  Because  he  has  enabled 
the  mortgagor  to  appear  as  the  unincumbered  owner.'  That 
is  an  application  of  the  familiar  rule  of  estoppel.  Xow  sup- 
pose that  the  owner  of  a  bill  intrusts  it  to  another,  who  fraud- 
ulently transfers  it  for  his  own  benefit;  the  owner  again  loses. 
But  this  is  said  to  be  by  virtue  of  the  law  merchant,  which 
"validates  in  the  interest  of  commerce  a  transaction  which  the 
common  law  would  declare  void."-  The  results  are  identical, 
but  are  said  to  be  arrived  at  by  antagonistic  principles. 

The  holder  of  a  note  and  a  land  mortgage  as  collateral  se- 
curity placed  them  in  the  hands  of  another  under  such  cir- 
cumstances as  enal)led  the  latter  to  represent  himself  as  their 
owner;  he  did  so,  and  assigned  them  to  an  innocent  purchaser.' 
And  are  we  to  say  that  the  law  which  declared  in  favor  of  the 
transferee  as  to  the  mortgage  was  the  common  law;  that  the 
law  which  declared  in  his  favor  as  to  the  notes  was  the  law 
merchant;  and  must  we  add,  in  the  latter  case,  that  "to  this 
despotic  but  necessary  principle  the  ordinary  rules  of  the  com- 
mon law  are  made  to  bend?" 

If  "negotiability"  and  legal  estate  principles  are  to  con- 
tinue to  influence  decisions,  the  effect  of  the  statutes  authoriz- 
ing the  assignability  of  "non-negotiable"  choses  in  action  will 
raise  some  perplexing  questions.  In  this  way :  Bills  and  notes 
were  assignable  at  law;  a  purchaser  of  them  for  that  reason 
(shall  we  say?)  took  them  free  from  equities;  now  by  statute 
other  choses  are  transferable  at  law;  purchasers  of  them  there- 
fore ought  also  to  take  free  from  equities;  but  the  same  statute 
])rovides  that  they  are  to  be  held  subject  to  equities. 

and  Saltus  V.Everett  (1838),  20  Wend.  4  Jur.   N.  S.    101;    27  L.  J.  Clr.   121; 

(N.  Y.)  276.     The  new  German  Code  Brocklesby  v.  Temperance  (1895),  A. 

(189G)  proceeds  upon  the  French  prin-  C.  173;  G4  L.  J.  Ch.  433. 

ciple:  See  ^§  931-935.  *See  ante,  p.  371. 

» Perry-Herrick  v.  Attwood  (1858),  »See  atde,  pp.  19,  20,  note. 
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The  difficulty  is  emphasized  when  attention  is  directed  to  a 
"  noofotiable"  and  a  "  non-neo^otiable"  note.  A  note  mav  be 
made  payable  to  "A.  and  no  other  person."  Prior  to  the  stat- 
utes such  an  instrument  could  not  be  transferred  at  law,  al- 
though it  was  assignable  in  equit3\  It  may  now  be  completely 
transferred,  and  the  legal  property  will  pass  to  the  purchaser. 
Why  then  does  the  statute  provide  that  the  usual  effect  of  an 
assignment  of  a  legal  interest  shall  not  ensue?  "Why  \yi\\  the 
purchaser  not  take  free  from  unknown  equity? 

The  answer  is  to  be  found  only  by  disregarding  old  ideas  of 
"negotiability"  and  legal  estate,  and  by  attending  to  the  dis- 
tinction between  contracts  which  are  intended  by  the  parties 
to  be  ambulatory,  and  those  which  are  intended  to  be  fulhlled 
as  between  the  parties  only.  For  although  now  both  classes  of 
contracts  are  assignable  at  law,  and  therefore  the  principles 
regulating  the  rights  of  transferees  of  them  must  be  identical, 
that  is  far  from  saying  that  all  distinction  which  exists  in  the 
contracts  themselves  must  be  abolished.  It  will  at  once  be  seen 
that  if  I  promise  to  pay  to  "  A.  or  bearer,"  a  transferee  of  the 
contract  may  well  assume  the  absence  of  equities  between  me 
and  A.;  whereas,  if  I  promise  to  pay  to  "  A.  and  no  one  else," 
the  opposite  assumption  should  be  drawn.  If  I  made  a  note  to 
"A.  or  bearer"  and  underwrote  a  warning  as  to  equities  be- 
tween A.  and  me,  a  transferee  would  take  subject  to  such  equi- 
ties. Restricting  the  negotiability  of  a  note  by  drawing  it  to 
"A.  and  no  one  else"  has  the  same  effect. 

If  then  we  ask.  Why  is  it  that  transferees  of  bills  and  notes 
take  free  from  equities,  and  the  assignee  of  some  other  instru- 
ments do  not?  the  answer  is  as  follows:  Bills  and  notes  are 
usually  intended  to  be  ambulatory  —  intended  to  be  redeemed 
to  third  parties;  and  these  other  instruments,  although  assign- 
able at  law,  are  usually  intended  to  be  redeemed  as  between 
the  original  parties  to  them;  to  both  cases  must  be  applied  the 
principles  of  purchasers  for  value  without  notice  and  estoppel;  ^ 
certain  instruments  indicate  by  their  form  the  absence  of  equi- 
ties, while  certain  other  instruments  carry  with  them  (expressly 
or  by  convention)  a  warning  or  notice  of  equities;  a  purchaser 

1  In  the  light  of  chapter  XI  the  out  notice  and"  miglit  be  omitted 
words  '•  purchasers  for  value  with-    from  this  sentence. 
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for  value  may  take  free  from  equities  of  which  he  has  no  no- 
tice, but  not  from  those  of  which  he  had  warniu;^. 

There  seems,  then,  to  be  a  very  plain  i)ath  through  all  this, 
when  the  law  merchant  obstructions  are  removed.  The  j)rin- 
ciple  employed  is  not  only  not  antagonistic  to  the  general  law, 
but  is  a  i)art  of  it.  And  that  principle  is  at  the  present  time 
in  very  active  operation,  and  is  being  applied,  although  not  al- 
ways consciously,  to  the  decision  of  many  cases. 

Negotiability   by   Estoppel.* 

Although  the  reader  may  now  see  his  way  through  the  vari- 
ous dilliculties  with  which  we  have  been  dealing  (without  the 
aid  of  law  merchant  or  "negotiability  "),  he  cannot  afford  to 
be  ignorant  of  the  doctrine  of  "negotiability  by  estoppel" 
which  has  been  put  forward  as  the  solution  of  all  such  ques- 
tions, and  a  few  pages  must  therefore  be  devoted  to  it. 

Pressed  by  the  apparent  impossibility  of  applying  the  word 
"negotiable"  to  bonds  —  documents  under  seal  with  various 
contractual  complications  — it  was  at  length  ingeniously  sug- 
gested that  the  parties  might  be  estopped  from  saying  that  such 
instruments  were  not  negotiable.  In  other  words,  that  al- 
though the  courts  themselves  would  have  to  declare  as  a  mut- 
ter of  law  that  certain  documents  had  a  certain  character  and 
none  other,  yet  that  a  litigant  could  not  only  contend  to  the 
contrary,  but  might  even  preclude  himself  from  asserting  the 
law  to  be  that  which  it  indubitably  is. 

Observe  the  wide  difference  between  this  sort  of  estoppel 
and  that  above  suggested,  namely,  that  a  man  may  be  estopped 
from  denying  the  ostensible  ownership  or  agency  of  another 
person.  Estoppel  from  denying  negotiability  means,  or  implies, 
this:  If  these  documents  were  by  law  negotiable,  the  transferee 
would  have  a  good  title  to  them,  free  from  equities;  the  owner 
is  estopped  from  saying  that  they  are  not  negotiable;  there- 
fore the  transferee  has  a  good  title.  The  other  view  is  entirely 
different.  It  is  this:  If  the  transferror  had  been  the  owner  of 
these  documents,  or  had  he  had  the  owner's  authority  to  sell 
them,  the  transferee  would  have  a  good  title;  the  owner  is  es- 

iTiie  phrase  belongs  to  Bowen,  L.  J.:  Easton  v.  London  (ISSG),  31  Ch.  D. 
113;  56  L.  J.  Ch.  5G9. 
26 
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topped  from  saying  that  the  transferror  was  not  the  owner  or 
his  duly  authorized  agent;  therefore  the  transferee  has  a  good 
title.  In  the  former  case  the  estoppel  is  as  to  the  legal  char- 
acter of  a  document.  In  the  latter  as  to  ownership  or  agency 
with  respect  to  it.  With  the  latter  class  of  cases  —  estoppel  by 
ostensible  ownership  or  agency  —  we  are  perfectly  familiar. 
Estoppel  as  to  the  legal  character  of  a  document  is  novel. 

Xegotiability  by  estoppel  was  put  in  this  way  by  Lord 
Cairns: 

"Tlip  scrip  itself  would  be  a  representation  to  any  one  taking  it  —  a  rep- 
resentation wliich  the  appellant  must  be  taken  to  have  made  or  to  have 
been  a  party  to  —  that  if  the  smp  were  taken  in  good  faitii  and  for  value 
the  person  taking  it  would  stand  to  all  intents  and  purposes  in  the  place 
of  the  previous  iiolder.  Let  it  be  assumed  for  a  moment  that  the  instru- 
ment w;is  not  negotiable;  tiiat  no  right  of  action  was  transferred  by  the 
delivery;  and  that  no  legal  claim  could  be  made  by  the  taker  in  his  own 
name  agjiinst  the  foreign  government;  still  the  appellant  is  in  the  position 
of  a  person  who  has  made  a  representation  on  the  face  of  his  scrip,  that  it 
would  pass  with  a  good  title  to  any  one  on  his  taking  it  in  good  faith  and 
for  value;  and  who  has  put  in  the  p  nver  of  his  agent  to  hand  over  the 
scrip  with  this  representation  to  tiiosa  who  are  induced  to  alter  their  posi- 
tion on  the  faith  of  the  representation.  My  lords,  I  am  of  opinion  that  on 
doctrines  well  established,  of  which  Pickard  v.  Sears  must  be  taken  to  be 
an  example,  the  appellant  cannot  be  allowed  to  defeat  the  title  which  the 
respondents  have  thus  acquired.'' l 

This  is  the  view  that  the  estop])el  is  as  to  the  legal  character 
of  the  document.  The  rejiresentation  "  made  on  the  face  of  his 
scrip"  is  "that  it  would  pass  with  a  good  title." 

In  the  same  case  Lord  Ilatherly  presented  the  other  view, 
namely,  that  the  broker  was  the  ostensible  owner  or  agent  for 
the  sale  of  the  scrip;  that  the  true  owner  had  enabled  the 
broker  so  to  appear,  and  that  the  owner  was  therefore  estopped. 
But,  strangely  enough,  he  indicates  that  this  view  is  the  same 
as  that  propounded  by  Lord  Cairns.     Lord  Ilatherly  said : 

"The  appellant,  therefore,  gives  the  broker  scrip  whicli  is  and  for  the 
last  Hfty  years  has  been  disposed  of  every  day  in  the  market,  and  has  for 
all  those  years  been  so  disposed  of  upon  the  sole  representation  by  the 
holder,  the  seller  or  pledger  to  the  person  to  whom  he  wishes  to  sell  or 
pledge  it,  and  that  without  any  suspicion  being  aroused  to  suggest  the  ne- 
cessity or  even  the  propriety  of  asking  a  single  other  question.  Can  a 
fterson  who  in  that  manner  acquired  the  instrument,  who  knows  that  as 
ong  as  he  has  it  safe  in  his  pocket,  in  his  box,  or  in  his  desk,  he  can  rely 
on  that  instrument;  but  that  as  soon  as  he  parts  with  it  the  nevv  holder  will, 
as  he  did,  become  in  a  position  to  claim  those  bonds  which  he  himself  might 
have  claimed  if  he  had  retained  possession  of  the  scrip  —can  he,  by  plac- 
ing it  in  the  hands  of  a  broker,  with  no  instructions  whatever,  except  to 
dispose  of  it  as  he  may  direct  —  can  he  according  to  the  j^rineiple  of  the 
cases  icldch  were  referred  to  in  the  conrsa  of  the  argujuent,  tvifh  regard  to 
Hinited  agency,  hold  any  person  to  he  bound  by  that  limited  agency,  when, 
on  the  face  of  it,  that  which  constitutes,  you  may  say.  the  authority  of  the 
agent,  namely,  the  possession  of  the  document,  appears  to  be  sufficient 

1  Goodwin  v.  Robarts  (ISTG),  1  A.  C.  490;  45  L.  J.  Q.  B.  748. 
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alono  for  o'.itaininK  the  bonds  in  question?  I  agree  with  my  noble  and 
learned  friend  on  the  woolsack  i)i  thinking  that  this  case  might  be  disposed 
of  on  that  ground  alone.'' 

In  a  later  case  '  the  court  of  appeal  judges  adopted  Lord 

Cairns'  view,  holding  that  the  owner  luust  lose  because  he  was 

aware  that,  although  the  bonds  were 

"  not  strictly  negotiable  securities,  they  were  to  be  treated  as  sucli  be- 
tween the  parties." 

Bowen,  L.  J.,  referred  to  both  views  of  estoppel,  and  indi- 
cated that,  practically,  they  ran  into  one  another,     fie  said: 

"Thissec'ond  way  of  looking  at  the  matter  may  be  dealt  with  from  two 
points  of  view,  but  practicall\'  they  run  into  one  another.  You  may  say 
that  Lord  SiietTield  —  having  placed  in  tlie  hands  of  his  agents  these  l)onds 
with  the  intention  tiuit  they  should  be  transferred  beyond  these  agents, 
and  held  his  agents  out  to  tiie  world  as  clothed  with  authority  to  transfer 
tiieni  as  negotiable,  cannot  afterwards,  by  any  unknown  dealing  or  any 
limitation  of  authority  which  he  has  conferred  on  his  agents,  prejudice 
those  who  took  the  bonds  which  have  been  so  floated.  Or  you  may  say 
that  as  regards  Lord  Sheffield  and  the  bank,  these  bonds  have  become 
negotiable  by  estoppel,  and,  therefore,  Lord  Sheffield  is  precluded  from 
saying  that  the  legal  title  to  these  bonds  is  not  in  the  bank." 

In  London  V.  Simmons'''  Lord  "Watson  recurs  to  Lord  Cairns' 

view  of  "negotiability  by  estoppel."     He  said: 

"  Each  bond,  according  to  its  tenor,  appears  to  me  to  represent  that  tlie 
document  will  pass  from  hand  to  hand,  and  that  a  6o/ia  yide  holder  will 
be  entitled  to  claim  fulfillment  of  its  terms." 

But  he  seems  also  to  approve  of  the  other  view,  for  he  added : 

"I  think  the  appellants  were  entitled  to  assume,  in  the  absence  of  any- 
thing to  indicate  the  contrary,  that  whether  the  bonds  belonged  to  Del- 
mar  or  to  a  customer,  he  had  full  autliority  to  deal  with  them." 

The  present  writer  has  found  it  impossible  to  accept  Lord 
Cairns'  view  of  estoppel,  although  so  substantially  indorsed. 
Reduced  to  simple  terras  the  proposition  is  this:  A  non-nego- 
tiable instrument  payable  to  bearer  is  in  itself  a  representation 
that  it  is  a  negotiable  instrument,  and  such  representation  will 
estop  some  one  from  denying  that  such  is  its  legal  effect.  But 
surely  a  non-negotiable  instrument  or  any  other  document  can- 
not in  itself  be  a  representation  that  it  is  anything  but  what 
it  is.  If,  connected  with  the  instrument,  there  was  some  mis- 
representation of  its  character,  that  would  be  another  matter. 
A  man  may  allege  that  he  is  a  woman,  but  he  can  hardly,  him- 
self, be  such  a  representation. 

Observe  further  that  the  point  is  that  the  document  is  a  re]> 
resentation  "that  it  would  |)ass,  witli  a  good  title,  to  any  one 

lEaston  V.London, etc. Bank(1886),     Bank   (1888),  13  A.  C.  333;  57  L.  J. 
31  Ch.  D.  9.");  56  L.  J.  Ch.  5G9;  S.  C.     Ch.  »'«0. 
sub  noni.  Sheffield   v,  Loudon,  etc        -{l^'J2)  A.  C.  213;  61  L.  J.  Ch.  723. 
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on  his  taking  it  in  good  faith  and  for  value."  But  the  only 
feature  that  can  be  referred  to  in  support  of  this  is  that  the 
instrument  was  payable  to  "bearer,"  and  tliat  surely  cannot 
amount  to  a  representation  that  according  to  law  the  title  of 
a  new  bearer  would  be  any  better  than  that  of  an  old  one.^ 

Another  essential  ingredient,  too,  of  estoppel  is  entirely  ab- 
sent from  the  cases,  namely,  evidence  that  the  purchaser  of  the 
bonds  was  misled  by  the  misrepresentation,  and  upon  the  faith 
of  it  changed  his  position.  The  probabilities  are  that  he  had 
exactly  the  same  opinion  as  the  true  owner  of  the  documents 
bad,  and  that  he  acted  exclusively  upon  his  own  ideas  of  nego- 
tiability. 

Considerations  in  Support. 

Market  Overt. —  It  is  noteworthy  that  the  application  of  the 
law  of  estoppel  suggested  by  the  present  writer,  or  something 
very  nearly  akin  to  it,  was  the  foundation  for  holding  that  a 
purchaser  from  a  thief  in  market  overt  was  to  be  protected 
from  the  true  owner.  Cockburn,  C.  J.,  in  Crane  v.  London 
said: 

"Look  to  the  origin  of  the  law  as  to  such  sales.  It  arose  at  the  time 
when  there  was  much  greater  simplicity  of  practice  between  buyer  and 
seller.  The  practice  then  was  to  buy  in  markets  at  fairs.  Shops  were 
very  few  in  liOndon,  and  persons  whose  goods  were  taken  feloniously 
would  know  to  what  place  to  resort  in  order  to  find  them.  I  can  therefore 
quite  understand  that  the  law  in  question  was  established  for  the  protec- 
tion of  buyers,  that  if  a  vian  did  not  pumue  hi>i  goods  to  market  where 
such  goods  were  openly  sold,  /te  ought  not  to  interfere  with  the  right  of  the 
honest  and  bona  fide  purchaser."  2 

Observe  the  clo.se  analogy  here  presented  to  estoppel  as  ap- 
plied to  bills  and  notes.  As  we  have  seen,  "  title  is  stamped  on 
the  bills  themselves;"  the  holder  may,  therefore,  properly  be 
presumed  to  be  the  owner;  the  real  owner  might  have  kept 
them  "  in  his  pocket;  "  but  if  he  permitted  others  to  have  them, 
the  representation  of  ownership  which  they  carried  with  them 
would  estop  him  from  asserting  his  title.  So  it  is  in  the  case 
of  sales  of  goods  in  market  overt.  There  possession  indicates 
ownership,  and  if  a  man  does  not  "pursue  his  goods  to  mar- 
ket," but  allows  the  representation  of  ownership  in  others  to 
be  made,  "  he  ought  not  to  interfere" — he  is  estopped. 

iSee  the  judgment  of  the  same     Williams  v.  Colonial  Bank  (1888),  36 
learned  judge  in  Re  Natal  (1868).  L.     Ch.  D.  659;  57  L.  J.  Ch.  826. 
R.  3  Ch.  360;  37  L.  J.  Ch.  362.     Also        2(1864)  5  B.  &  8.  318. 
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Loss  of  Seal. —  Further  support  for  the  views  advanced  may 

be  gathered  from  the  olden  times,  when  every  man  of  property 

had  his  own  distinctive  seal,  with  which,  rather  than  with  his 

signature,  ho  executed  his  obligations.     In  those  days  a  tinder, 

a  thief,  or  a  fraudulent  custodian  of  the  seal  might  bind  the 

owner  in  favor  of  innocent  persons,  upon  the  ground  that  "/<« 

{ihQ  ovfr\QV)  shoidd  have  taken  better  care  of  it^     Sufficient  of 

the  learning  upon  this  subject  for  present  purposes  is  contained 

in  the  following  extract  from  a  judgment  of  Wills,  J.: 

"In  Glanvil.  book  10,  ch.  12,  it  is  said  that  the  man  who  intrusts  his 
steward  with  liis  seal  will  be  bound  by  it  if  the  steward  seals  a  fleed  with 
it, /or  he  should  have  taken  better  care  of  it.  Bracton  (eiiition  publislied  by 
the  Record  Commissioners,  and  edited  bj*  Sir  Travers  Twiss,  vol.  vi.  p.  120) 
says  that  a  man  may  }^et  rid  of  his  deeds  by  slinwiiig  various  matters,  such 
as  duress,  mistake,  or  the  like,  but  adds  the  qualification  that  tJwre  must  be 
nothiug  in  the  tray  of  negligence  on  his  own  jiart  —  as  in  intrusting  his  seal 
to  liis  senesclial  or  his  wife.  Britton  says  that  a  man  niay  plead  that  the 
writing;  outiht  not  to  affect  liim,  for  when  it  was  made  he  had  lost  his  seal 
and  caused  it  to  be  cried  and  publislied  at  the  cliurches  and  markets:  so 
that  if  anytliinpj  was  made  under  tliat  seal  after  a  certain  day  on  wliich  it 
was  lost  itoup;ht  not  to  affect  him  (book  1.  ch.  29,  pi.  17).  A  curious  accou' 
is  given  in  Mr.  Nicholl's  note  (vol.  1,  p.  164  of  liis  edition)  of  a  plea  of  tJii^ 
description,  relating  to  the  seal  of  Arnold  de  Thorley,  which  was  met  ant^ 
defeated  by  production  of  a  record  of  acknowledgment  at  the  Hertford 
Assizes  39  Htn.  III.  of  the  seal  in  question  by  the  said  Arnold:  and  t«'o  ad- 
vertisements of  the  loss  of  a  seal,  warning  the  public  that  an  instrument 
sealed  with  it  after  a  certain  day  would  be  forgery,  are  given  in  Blount's 
Law  Dictionary,  title  "Seal"  and  "Si^illum."  The  passage  from  Bracton 
is  reproduced  in  Fleta.  who  wrote  towards  the  end  of  the  thirteenth  cen- 
tury, but  without  any  additional  remarks,"  l 

Neglect  as  to  the  custod\^  of  your  property  then,  be  it  horses, 
seals  or  transferable  documents,  may,  where  other  persons  are 
misled  by  ostensible  title  in  possessors  of  them,  estop  the  owner 
from  following  his  property.  This  is  general  law  and  was  not 
borrowed  from  the  law  merchant.^ 

.Further  Consideration  hi  Support. —  Acknowledging  that 
there  is  not  much  direct  and  specific  support  for  the  proposi- 
tion contended  for  in  this  chapter,  it  is  nevertheless  of  interest 
to  note  the  trend  in  that  direction  (culminating  in  something 
little  short  of  formulation  of  the  princi})les  enounced),  and  to 
put  in  contrast  the  older  view  and  the  reasons  for  it. 

»(1887)  21  Q.  B.  D.  166.  pie  given  in  Blount's  Law  Diction- 

2  In  Pollock  on  Contracts  (6th  ed.),  ary,  s.  v.  Sigillum.  dated  18  Ric.  IL 

135,  referring  to  the  loss  of  seals,  it  In  modern  laic  such  questions,  iclten 

is  said:  "That  the  practice  of  pub-  they  occur,  come  under  the  head  of 

lishing  formal  notice  in  case  of  loss  estoppeL" 

really  existed  is  shown  by  the  exam- 
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Commencing  Avith  raone}^  it  is  usually  said  that  the  reason 

that  a  thief  can  pass  a  good  title  is  because 

"of  the  currency  of  it;  it  cannot  be  recovered  after  it  has  passed  Id  cur- 
rency ; "  1 

that  is  to  say,  a  good  title  to  money  passes  because  it  is  money ! 
And  if  we  ask  for  something  more  satisfactory  than  this,  we 
may  find  it  in  Lord  Shand's  remark  (one  hundred  and  thirty- 
five  years  afterwards)  Avith  reference  to  some  cash  which  had 
been  intrusted  to  an  agent,  and  by  him  wrongfully  diverted  to 
his  own  purposes: 

"He  has  tlms  the  opportunity,  and  may  take  advantage  of  this,  to  mis- 
apply and  to  appropriate  to  his  own  use  the  money  intrusted  to  him. "2 

This  reason  must,  however,  find  foundation  in  some  specific 
law,  and  its  proper  reference  is  clearly  apparent.  The  true 
owner  enabled  his  agent  to  pose  as  owner,  and  is  therefore  es- 
topped bj'  the  assistance  rendered  to  his  misrepresentation  of 
ownership. 

If  the  reason  in  the  case  of  money  was  because  it  was  money, 
the  rule  was  applied  to  bills  and  notes  because  they  are  "like 
so  much  money,"  and  are  "negotiable:" 

"If  a  bill  be  payable  to  A.,  or  bearer,  it  is  like  so  much  money  paid  to 
whomsoever  the  note  is  given;  that  let  whatever  accounts  or  conditions 
soever  be  between  the  party  who  gives  the  note,  and  A.  to  whom  it  is 
given,  yet  it  shall  never  affect  the  bearer."  3 

"Bills  of  exchange  and  promissory  notes  are  representatives  of  money 
circulating  in  the  commercial  world  as  such."* 

"The  reason  is  that  such  negotiable  instruments  have,  by  the  law  mer- 
chant, become  part  of  the  mercantile  currency  of  the  country.'"* 

"  A  negotiable  instrument  for  the  general  convenience  of  commerce  has 
been  allowed  to  have  an  effect  at  variance  with  the  ordinary  principles  of 
law."  6 

Money  passes  with  a  good  title  because  it  is  money;  and  notes 
because  the}'  are  like  money;  and  then  a  foreign  bond  because 
it  is  like  a  note.     It  is 

"  in  its  nature  precisely  analogous  to  a  bank  note  payable  to  bearer,  or  to  a 

*  Per  Lord  Mansfield,  in  Miller  v.  Freem.  257.     And  see  per  Channell, 

Race  (1758),  Burr.,  p.  457.     And  so  B.,  in  Moss  v.  Hancock  (1899),  2  Q.  B. 

where  a  £5  gold  piece,  which,  al-  119;  68  L.  J.  Q.  B.  657;  Byles  on  Bills 

though    current     coin,    was    some-  (15th  ed.),  186:  Foster  v.  Green  (1862), 

thing  of  a  curiosity,  had  been  stolen  31  L.  J.  Ex.  158. 

and  sold  to  a  dealer  in  curiosities,  ■*  Friedlander  v.  Texas  (1889),  130 

the  title  revested  in  the  owner  upon  U.  S.  416. 

conviction    of    the    thief.     Moss  v.  *Per  Williams,  J.,  in  Ingham  v. 

Hancock  (1899),  2  Q.  B.  Ill;  68  L.  J.  Primrose  (1859),  7  C.  B.  N.  S.  82. 

Q.  B.  657.  6  Per  Tindal,  J.,  in  Jenkyns  v.  Us- 

2  Thomson  v.  Clydesdale  (1893),  A.  borne  (1844),  7  M.  &  G.  699;  13  L.  J. 
C.  291 ;  62  L.  J.  P.  C.  91.  C.  P.  196. 

3  Crowley    v.   Crowther    (1702),   2 
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bill  of  oxcliancjp  inflorsi^d  in  lilaiik.  Bpinr;.in  instriiinfnt,  thereforo.  of  the 
s.-iiiiH  elpsfriplion,  it  iiuist  be  siil)jc'c;t  to  the  same  rule  of  law,  tliat  who.-ver 
is  the  holder  of  it  lias  power  to  give  title  to  any  person  lionestly  aciiuir- 
ingit."» 

The  transition  stage  from  mere  empiricism  to  rationality 
may  be  represented  by  language  of  Lord  Cairns  with  reference 
to  certain  misappropriated  scrip  for  bonds: 

"The  appellant  might  have  kei)t  liis  scrip  in  his  own  possession,  and  if 
lie  had  done  so  no  question  like  the  present  could  have  arisen.  He  pre- 
ferred, however,  to  |)lace  it  in  tlie  possession  and  under  the  control  of  his 
broker  or  agent;  and  although  it  is  stated  that  it  remained  in  the  agent's 
hands  for  disposal,  or  to  be  exclianged  for  the  bonds  when  issued  as  the 
iippellant  should  direct,  those  into  whose  hands  the  scrip  would  come  could 
know  luithing  of  the  title  of  the  ajipellant  or  of  any  private  instructions 
he  might  have  given  to  his  agent." - 

In  other  words,  the  broker  had  ostensible  authority  to  sell; 
ostensible  authority  cannot  be  displaced  b}'  "private  instruc- 
tion;" therefore,  although  there  was  no  authority  to  sell,  3''et 
the  true  owner  is  estopped  from  so  asserting.  That  is  the  or- 
dinary law  of  estoppel. 

To  the  same  effect,  but  much  more  nearly  approaching  scien- 
tific statement,  is  the  language  of  Mr.  Justice  Tascherau  in  a 
case  in  the  Canadian  Supreme  Court  with  reference  to  bonds: 

"In  constituting  his  agent  the  apparent  absolute  owner  of  these  secu- 
rities and  conferring  upon  him  all  the  imliria  of  ownershi[),  he  precludes 
himself  from  disputing  the  title  of  any  subsequent  buna  fide  transferee."  3 

There  is  much  in  the  United  States  authorities  which  may 
be  cited  in  support  of  some  of  the  views  here  advocated.  For 
example,  in  Colebrook  on  Collateral  Securities  it  is  said: 

"The  ])rinciple  of  estoppel  by  conduct,  tliat  when  the  owner  of  property 
in  any  form  clothes  another  with  the  apparent  title  and  power  of  dis- 
position, third  parties  who  are  thereby  induced  to  deal  with  him  are  pro- 
tected, is  applied  to  ciioses  in  action  non-negotiable  in  (character."  •» 

"The  rules  of  estoppel  in  jiuis  are  enforced  against  an  owner  of  a  non- 
negotiable  chose  in  action  who  has,  with  mistaken  confidence,  intrusted 
the  indicia  of  title  and  the  apparent  absolute  ownership  by  indorsement 
and  delivery  to  a  third  person,  so  that  he  is  able  to  deceive  bond  fide 
pledgees  advancing  value  ui)on  the  faith  and  credit  of  such  documents  of 
title  and  apparent  absolute  ownership  witliont  notice  that  the  act  of  the 
pledgee  is  a  fraudulent  misappropriation  and  an  unauthorized  act."* 

iGorgier  v.  Mieville  (1824),  3  B.  &  5P.487:  citing  Coombes  v.Chandler 

C.  45.  (1877),  33  Ohio  St.  178;  Jloore  v.  Bank 

2Goodwin  v.  Robarts  (1876),  1  App.  (1873),  55  N.  Y.  41;  McNeil  v.  Tenth 

Cas.  470;  45  L.  J.  Q.  B.  748.  Nat.  Bank  (1871),  46  id.  325;  Cowdry 

3  Young  v.  MacNider  (1«95),  25  S.  C.  v.  Vanderburgh  (1879),  101  U.  S.  572; 
Can.  272,  279.  Davis  v.  Beckstein   (1877).  69  N.  Y. 

4  P.  590:  citing  Cowdry  v.  Van-  442;  Werrich  v.  Mahoning  Co.  Bank 
derburgh  (1879),  101  U.  S.  572;  Mc-  (18G5),  16  Ohio  St.  CgO;  Dillaye  v. 
Neil  V.  Tenth  Nat.  Bank  (1871),  46  Commercial  Bank  (1873).  51  X.  Y.  ;il5: 
N.  Y.  325.  See  to  same  efTect,  per  Clark  v.  Roberts  (1881),  25  Hun,  86. 
Boyd,  C,  in  Re  Central  Bank  (1899), 

17  bnt.  586. 
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So  also  in  Bigelow  on  Estoppel:^ 

"It  should  be  observed  that  while  the  rule  in  Picbard  v.  Sears  finds  most 
frequent  expression  in  transfers  of  property,  it  is  not  confined  to  sucli 
cases;  it  includes  ail  cases  of  false  representation  ami  fraudulent  silence, 
whatever  the  nature  of  the  transfer.  .  .  .  So  again,  if  a  man  purcliase 
bona  fide  and  for  value  an  unnegotiable  chose  in  action  from  one  whom 
tlie  owner  lias,  by  assignment  or  otherwise,  conferred  the  apparent  abso- 
lute ownersliip,  he  obtains  a  valid  title  against  the  real  owner,  supposing 
the  act  of  purchase  to  have  been  induced  by  such  act  of  the  owner."  2 

And  in  Enofland  in  a  case ^  in  which  a  transfer  of  shares, 

blank  as  to  the  purchaser's  name,  was  given  to  a  broker  w^ho 

misa])plied  it,  Lord  Herschell  said: 

"If  the  owner  of  a  chose  in  action  clothes  a  third  party  with  the  ap- 
parent ownership  and  right  of  disposition  of  it,  he  is  estopped  from  assert- 
ing his  title  as  against  a  person  to  wliom  such  third  party  has  disposed  of 
it  and  who  received  it  in  good  faith  and  for  value.  And  this  doctrine  has 
been  lield  by  the  court  of  appeals  of  the  state  of  New  York  to  be  applicable 
to  the  case  of  certificates  of  shares  with  the  blank  transfer  and  power  of 
attorney  signed  by  the  registered  owner,  handed  by  him  to  a  broker  who 
fraudulently  or  in  excess  of  his  authority  sells  or  pledges  them.  Tiie  bank 
or  other  persons,  taking  them  for  value  without  notice,  have  been  entitled 
to  hold  them  as  against  the  owner.  As  at  present  advised,  I  do  not  see  any 
difference  between  the  law  of  the  state  of  New  York  and  the  law  of  England 
in  this  respect."* 

It  will  be  observed  that  these  supporting  quotations  all  deal 
with  "non-negotiable"  choses  in  action.  They  sufficiently  es- 
tablish the  principle  that  ostensible  ownership  or  agency  of 
such  documents  may  estop  the  true  owner  from  setting  up  his 
title  to  them.  But  it  has  not  hitherto  been  observed  that  the 
same  doctrine  applies  to  "negotiable"  instruments  also  (why- 
should  it  not?);  and  that  there  is  no  necessity,  in  their  case 
either,  for  an  appeal  to  the  law  merchant  and  its  "  antagonism  " 
to  the  ordinary  law. 

15th  ed..  p.  563;   citing  Moore  v.  contracts;   applied  to  undertakings 

Metropolitan  Bank  (1873),  55  N.  Y.  to  pay,  as  purcliasa  for  value  with- 

41;  Henty  v.  Miller  (1883),  94  N.  Y.  out  notice  often  is,  the  principle  has 

64;    Coombes   v.  Chandler,  33   Ohio  reference  to  bills,  notes  and  checks 

St.  178.  only." 

2  Mr.  Bigelow  did  not  observe  the  3  Colonial  Bank  v.  Cady  (1890),  15 

general  application  of  this  language  App.  Cas.  257;  GO  L.  J.  Ch.  131. 

in  his  later  work  (on  Bills  and  Notes)  *  For  the  New  York  law  see  Mc- 

when  he  wrote  (p.  3):  "Purchase  of  Neil   v.  Tenth  Nat.  Bank  (1871).  46 

land  or  goods  for  value  and  without  N.  Y.  325.   See  also  in  Ontario,  Smith 

notice  cuts  off  equities;    that    is  a  v.  Rogers  (1899),  30  Out.  250;  and  in 

cardinal  rule  of  law  and  always  has  Ireland,  Home  v.  Boyle  (1890),  27  L. 

been  in  courts  of  equity.     But  it  has  R.  Ir,  137;  Waterhouse  v.  Bank  of 

never  been  applied  to  undertakings  Ireland  (1892),  29  L.  R  Ir.  384. 
to  pay  in  the  case  of  common-law^ 
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SuJfMAKY. 

It  is  advisable  to  sum  up  what  has  been  said: 

1.  A  chose  in  action  is  ambulatory  or  non-ambulatory.  It 
may  also  be  sometimes  the  one  and  sometimes  the  other.  A 
promissory  note,  for  example,  may  be  ambulatory  (redeemable 
to  third  persons)  or  non-ambulatory  (redeemable  to  a  certain 
person  only).  It  is  always  "  negotiable"  in  the  sense  that,  being 
a  chose  in  action  ai'ising  out  of  contract,  it  may  be  transferred. 
It  is  sometimes  not  "  negotiable,"  in  the  sense  that  a  transferee 
of  it  will  take  subject  to  equities. 

2.  Contractors  in  ambulatory  agreements  are  estopped  as 
against  innocent  transferees  from  setting  up  equities  which  may 
exist  between  them  and  their  immediate  contractees. 

3.  The  true  owners  of  ambulatory  contracts  may  be  estopped 
from  asserting  their  title  to  them  by  permitting  the  appearance 
of  ownership  in  other  persons. 

4.  These  results  are  in  no  way  due  to  the  law  merchant; 
they  are  not  in  antagonism  to  the  general  law;  they  are  parts 
of  it. 

5.  The  word  "negotiability"  with  its  double  entente  is  not 
only  unnecessary,  it  is  disturbing  and  distracting. 

G.  There  is  no  such  thing  as  "  negotiability  by  estoppel." 
Having  thus  opened  up  a  new  category  (ambulatory  instru- 
ments) let  us  take  a  short  survey  of  the  documents  to  be  placed 
in  it. 

Bonds. 

If  the  views  here  advanced  are  correct,  there  would  seem  to 
be  no  reason  why  company  bonds  should  not  always  have  been 
as  "negotiable"  as  promissory  notes;'  and  why  a  holder  of 
them  in  due  course  should  not  have  always  been  free  of  equi- 
ties. Nevertheless  it  has  onlv  been  within  tiio  last  year  in 
England-  that  their  absolute  "negotiability"  has  been  recog- 
nized, and  only  with  the  assistance  of  the  invention  of  a  new 
doctrine  was  that  result  arrived  at.  A  short  resume  will  be 
instructive. 

1  Reference  is  intonded  to  bonds  in-  Jones  (ITiro,  2  Vern.  692;  Cator  v. 

tended  to  be  anibuliitory.     Tiioso  of  Burke  (179.")).  I  Bro.  C.  C.  434;  Gould 

other   cliaractor   are   not  of  coursi;  v.  Close  (1874),  21  Gr.  273. 

assignable   free    from    equities,    for  2  t5p(.im;,,i;ii;^nd  v.  London  (1898),  2 

they  are  not  so  intended.     Coles  v.  Q.  B.  CJ8;  67  L.  J.  Q.  B.  9S6. 
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The  question  of  the  "  negotiabilit}'' "  of  bonds  arose  in  Gorgier 
V.  2IieviUe,^  in  1824:.  Bonds  of  the  King  of  Prussia  payable  to 
the  "  holder  "  had  been  misappropriated  by  an  agent.  There 
was  evidence  that  "  bonds  of  this  description  were  negotiated 
like  exchequer  bills."     Abbott,  C.  J.,  said : 

"It  is  therefore  in  its  nature  precisely  ana!of?ous  to  a  bank  note  payable 
to  bearer  or  to  a  bill  of  exchange  in  blank.  Beinp;  an  instrument  therefore 
of  the  same  description  it  must  be  subject  to  the  same  ru  e  of  law,  that 
wlioover  is  the  holder  of  it  has  power  to  give  title  to  any  person  honestly 
acquiring  it." 

In  1807,  in  P.e  Blakely^  it  was  held  with  reference  to  a  com- 
pany bond  payable  to  bearer,  that  a  transferee  could  not  sue 
upon  it  in  his  own  name,  but  had  an  equitable  title  only;  that 
altliough  an  assignee  of  a  chose  in  action  takes  subject  to  equi- 
ties, yet  that  the  obligor  can  contract  to  pay  free  from  equities; 
that  a  bond  payable  to  bearer  is  not  necessarily  such  a  con- 
tract; but  that  there  being  in  fact  at  the  time  of  the  issue  of 
the  bonds  an  intention  of  the  company  that  they  should  be 
transferred,  such  intention  debarred  the  company  from  setting 
up  the  equities.  In  other  words,  a  transferee  of  company  bond 
payable  to  bearer  was  not  safe  unless  he  could  show  that  the 
company  had  contemplated  a  transfer  of  it;  and  that  such  in- 
tent did  not  sufficiently  appear  by  the  bond  being  payable  to 
bearer. 

With  some  hesitation  this  difficulty  w^as  surmounted,  and  it 
is  now  said  that  "  the  negotiable  character  of  the  bond  depends 
on  the  bond  itself;"*  and  that  the  use  of  the  word  "bearer" 
exhibits  an  ambulatory  intent,  independently  of  evidence  of 
extraneous  intention.* 

Escaping  this  point  (that  bonds  are  negotiable  or  not  accord- 
ing to  extrinsic  evidence  of  ambulatory  intent),  it  was  said 
that  they  could  only  be  negotiable  if  (as  in  the  case  of  bills 
and  notes)  they  were  for  a  certain  amount,  and  payable  un- 
conditionally, and  at  a  certain  time,  and  so  on.  Judges  felt 
themselves  much  pressed  with  this  objection.  Was  there  a 
condition  for  payment  by  successive  drawings;^  or  was  there 

'(1824)  3  B.  &  C.  45;  2  L.  J.  K.  B.  sVenables  v.  Baring  (1892),  3  Ch. 

206.     Glyn  v.  Baker  (1811),  13  East,  527;  61  L.  J.  Ch.  609. 

509,  had  decided  the  point  adversely  ^  See  infra,  sub-title  "Intended  to 

(subjecttothe  possibility  of  evidence  be  assigned." 

otherwise)  as  to  East  India  bonds;  as  -^Crouch  v.  Credit  Foncier  (1873), 

to  which  see  51  Geo.  III.,  ch.  64.  L,  R.  8  Q.  B.  374;  42  L.  J.   Q.  B,  183. 

2  (1867)  L.  R.  3  Ch.  154;  36  L.  J.  Ch. 
665. 
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a  mortgao^e  as  security,  with  provisions  limiting  the  powers  of 
the  bondliolder; '  then  there  was  a  contractual  relation  outside 
of  the  promise  to  pa}'  and  associated  with  it  which  precluded 
the  idea  of  "negotiability."  No  authoritative  decision  has  yet 
declared  that  such  considerations  may  be  disregarded.^  We 
are,  however,  rapidl}'  reaching  an  intellectual  climate  which  is 
very  fatal  to  them;  in  fact  the  question  will  necessarily  arise 
whether  such  objections  can  properly  be  held  to  affect  the 
"negotiability"  of  even  bills  and  notes.  Though  some  of  the 
asserted  essentials  of  a  note  may  be  absent,  3'et  if  the  instru- 
ment was  intended  to  be  transferred,  does  not  a  transferee, 
upon  the  principles  enunciated,  take  free  from  equities?' 

Keturning  to  bonds  unaffected  by  these  special  ])rovisions, 
it  may  be  observed  that  notwithstanding  the  partial  recogni- 
tion of  their  "  negotiability"  the  judges  were  loath  to  admit  it 
"in  the  full  sense  of  the  word."  The  term  had  for  so  long 
been  confined  to  bills  and  notes,  and  its  derivation  was  so 
thoroughly  understood  to  be  from  the  law  merchant,  that  it 
seemed  to  be  impossible  to  aj^jily  it  to  documents  of  more 
modern  use.  Accordingly  in  1S73  we  find  Blackburn,  J,,  say- 
ing: 

"but  as  the  instruments  themselves  are  only  of  recent  introduction  it 
can  be  no  part  of  the  law  merchant."* 

Bowen,  L.  J.,  too,  in  one  case  hesitated  to  say  that  they 
were  negotiable,  suggesting  the  presence  of  a  seal  as  being 
a  dilficulty  in  the  way.*  And  in  another  case  in  the  face  of 
evidence  and  admission  that  they  "are  dealt  with  as  negoti- 
able securities,"  the  same  learned  judge  objected  that  there 
was  no  evidence 

"that  delivery  by  a  person  who  has  no  title  confers  nevertheless  a  title  on 
a  bona  fide  holder  for  value  without  notice."  ^ 

1  Easton  v.  London  (1886),  34  Ch.  »  Easton  v.  London  (1886).  34  Ch. 

D.  95:  56  L.  J.   Ch.    569;  S.    C.    sub  D.   118;  56  L.   J.   Ch.  569;  S.  C.  sub 

nam.  Sheffield  v.   London  (1888),   13  nom.  Sheffield    v.    London,   13  App. 

App.  Cas.  3;33;  57  L.  J.  Ch.  986.  Cas.  333;  57  L.  J.  Ch.  986.     No  diffi- 

-  Goodwin  v.  Robarts  (1875),  L.  R.  culty  was  felt  upon  this  ground  in 

10  Ex.  76,  357;   1  App.  Cas.  476;  45  Canada  (Bank  of  Toronto  v.  Cobourg 

L.  J.  Q.  B.  748,  dealt  them  a  very  (1884),  7  Out.  1);  nor  in  the  United 

severe  blow.  States:  Daniel  on  Neg.  Inst.,  j-g  1487, 

3  See  practically    to    that    effect.  1500. 

Bank  of  Hamilton  v.  Harvey  (1885),  ^gimnions  v.  London  (1891),  1  C\\. 

9  0nt.  658;  16  S.  C.  Can.  714.  294;    60  L.  J.  Ch.  313;  (1892)  A.  C. 

*  Crouch  V.  Credit  Foncier  (187.3),  201;  61  L.  J.  Ch.  72^ 
L.  R.  8  Q.  B.  374;  42  L.  J.  Q.  B.  183. 
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A  further  point  raised  a  distinction  between  foreign  and 
domestic  bonds  —  raised  much  difference  of  opinion  upon  that 
question/  which  it  may  be  hoped  has  been  settled  in  favor  of 
no  distinction,  by  a  recent  judgment  of  Mr.  Justice  Kennedy.^ 

Avierican  Law. —  The  United  States  courts  do  not  appear  to 
have  been  much  troubled  with  such  points.  Pennsylvania  in 
1860,  indeed,  heroically  declared  that 

"we  will  not  treat  bonds  like  these  as  negotiable  securities.  On  this 
ground  we  stand  alone.  All  the  courts,  American  and  English,  are  against 
us.     Be  it  so."  3 

But  in  1884  Mercer,  C.  J.,  of  the  same  State  said: 

"The  clear  intent  of  the  maker  was  that  they  should  pass  as  negotiable 
paper.  With  the  language  of  negotiability  on  its  face,  did  the  seal  im- 
pressed thereon  destroy  the  negotiability  of  this  bond  ?  "* 

]S'o.  And  with  this  larger  view  (what  was  "  the  clear  intent" 
of  the  maker?)  the  other  courts  agree.* 

Canadian  Za^^.— The  Canadian  courts  too  solved,  or  at  least 
avoided,  all  difficulty  as  to  bonds  by  declaring  them  to  be  "  ne- 
gotiable." ® 

Other  Ambulatory  Contracts. 

Scrip  for  Bonds.— \\.^'AS,\iQQr\  said  that  various  objections 
were  made  to  the  recognition  of  debentures  as  negotiable  in- 
struments upon  the  ground  of  lack  of  some  supposed  essential 

iLang    V.   Smyth   (1831),   7  Bing.  SDelafield  v.  Illinois  (1841),  3  Hill 

293;   Smith  v.  Wegnellin  (1869),  L.  (N.    Y.),    177;    Chaplin   v.    Vermont 

R.    8    Eq.    198;    38    L.    J.   Ch.   465;  (1857),  74  Mass.  575;  White  v.  Ver- 

Crouch  V.  Credit  Foncier  (1873),  L.  niont  (1858),  63  U.  S.  575;  Mercer  v. 

R.  8  Q.  B.  384;  43  L.  J.  Q.  B.   183;  Haokett  (1863),  68  U.  S.  83  (overrul- 

Goodwin  v.  Robarts  (1875),  L.  R.  10  ing  the  Pennsylvania  case  of  1860); 

Ex.  76,  345:  1  App.  Cas.  476;  45  L.  J.  Morgan  v.United  States  (1885),  113U. 

Q.  B.  748;  Picker  v.  London  (1887),  S.  476;  Provident  v.  Mercer(1898),  170 

18  Q.  B.  D.  515;  56  L.  J.  Q.   B.  299;  U.  S.  18;  S.  C.  R.  788;  American  Nat. 

Williams   v.  Colonial    Bank    (1887),  Bank  v.  American  Wood  Co.(1895),  19 

36  Ch.  D.  403;  57  L.  J.  Ch.  826;  38  R.  I.  149;  33  Atl.  R.  305;  Strauss  v. 

Ch.  D.  388;  58  L.  J.  Ch.  826;  S.  C.  United  Tel.  Co.  (1895),  164  Mass.  130; 

sub  nom.  Colonial  Bank  v.  Cady,  15  41  N.  E.  R.  59;  Whiteside  v.  First 

App.  Cas.  267;  60  L.  J.  Ch.  131;  Vena-  Nat.  Bank  (1898),  47  S.  W.  R.  1108 

bles  V.  Baring  (1892j,  3  Ch.  539;  61  (Tenn.);  Daniel  on  Neg.  Inst.,  sees. 

L.  J.  Ch.  609.  1487, 1491a,  1500;  Colebrooke  on  Coll. 

■''  Bechuanaland  v.  London  (1898),  Sec.  8;  Massachusetts  Pub.  St.,  ch.  77, 

2  Q.  B.  658;  67  L.  J.  Q.  B.  986.  §  4. 

3  Diamond  v.  Lawrence  (1860),  37  e  McKenzie  v.  Montreal  (1878),  29 

Pa.  St.  358.  U.  C.  C.  P.  333;  Bank  of  Toronto  v. 

*  Mason  v.  Frick  (1884),  105  Pa.  St.  Cobourg  (1884),  7  Ont.  1;  St.  Cesaire 

163.  And  see  Carr  v.  Le  Fevre(1856),  v.  McFarlane  (1887),  14  S.  C.  Can.  73. 
27  Pa.  St.  418. 
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of  form.  These  variations  from  old  time  rigidity  were  to  somo 
extent  overlooked,  but  a  ])oint  of  dissimilarity  arose  in  Good- 
win V.  liolarts^  which  could  not  be  altogether  blinked: 

"Tliat  tliese  instruments  be  jjayuble  in  money  has  always  been  essen- 
tial, ami  the  custom  of  mercliant.s  to  that  ellect  has  received  the  sanction 
of  statute."^ 

And  here  is  a  case^  of  a  document  not  for  mone}'-  at  all,  but 
for  the  delivery  of  bonds,  and  redeemable  at  very  uncertain 
time.     It  was  as  foHows: 

"Receiveil  the  sum  of  twenty  pounds,  being  the  first  instalment  of  twenty 
per  cent,  upon  one  hundred  pounds  stock,  and  on  payment  of  the  remain- 
ing instalments  at  the  perioil  specified  tiie  bearer  will  be  entitled  to  receive 
a  definite  bond  or  bonds  for  one  hundred  pounds  after  receipt  thereof  from 
the  Imperial  (jovernment." 

Scrip  in  this  form  (which  was  admitted  "to  pass  ...  by 
mere  delivery  as  a  negotiable  instrument  transferable  by  de- 
livery ")  was  left  with  a  broker  to  be  dealt  with  as  the  owner 
might  direct;  and  the  broker  fraudulently  pledged  it  for  his 
own  benefit.  Ancient  law  merchant  will  evidently  not  help 
the  pledgee.  Bills  and  notes  are  undertakings  to  pay  money. 
This  document  is  one  declaring  that  upon  payment  of  money 
certain  bonds  will  be  delivered  "after  receipt  thereof  from  the 
Imperial  Government."  It  appears  to  be  an  ordinary  contract- 
ual obligation;  and  legal-title  theories  are  of  no  avail.  Accord- 
ing to  all  our  notions  it  is  "  non-negotiable,"  and  the  purchaser 
must  take  subject  to  all  equities. 

The  case  is  at  the  parting  of  the  ways,  or  rather,  perhaps,  at 
their  final  rupture,  though  certain  tendencies  may  remain  for 
a  little.  Baron  Bramwell's  great  good  sense  is  of  inestimable 
value.  A  Prussian  bond  redeemable  in  money,  he  says,  has 
been  held  to  be  negotiable;  and  to  distinguish  between  a  bond 

and 

"something  preparatory  to  a  bond  being  given  .  .  .  would  bo  draw- 
ing a  distinction  which  would  be  utt<.^rly  unintelligible  to  the  commercial 
world  at  large  "  — 

subversion  of  the  legal  intellect  luckily  overlooked.  And  it 
was  fortunate  that  Cockburn,  C.  J.,  sat  in  appeal.  Ancient 
law  merchant,  without  which  it  has  been  said  *  there  can  be  no 
negotiability,  he  thus  dealt  with: 

"Usage  adopted  by  the  courts  having  been  thus  the  origin  of  the  whole 
of  the  so-called  law  merchant  as  to  negotiable  securities,  what  is  there  to 

1  (1875)  L.  R  10  Ex.  76,  345;  1  App.  10  Ex.  7G,  345;  1  App.  Cas.  476;  45  L. 

Cas.  476:  45  L.  J.  Q.  B.  748.  J.  Q.  B.  748. 

2Bigelow  on  Bills  and  Notes,  14.  ■•Crouch  v.  Credit  Foncirr  (1873), 

3 Goodwin  V.  Robarts  (1875).  U  R  L.  R  8  Q.  B.  383;  43  L,  J.  Q.  B.  183. 
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prevent  our  acting  upon  the  principle  acted  upon  by  our  prerlecessors,  and 
followed  in  the  precedents  they  have  left  us?  Why  is  it  to  be  said  that  a 
new  us,i<je  which  has  sprung  up  under  altered  circumstances  is  to  be  less 
admissible  than  the  usage  of  past  times?  Why  is  the  door  to  be  now  shut 
to  the  admission  and  adoption  of  usage  in  a  matter  altogether  of  cognate 
character,  as  tliough  the  law  had  been  finally  stereotyped  and  settled  by 
some  possil)le  and  peremptory  enactment?  It  is  true  that  this  scrip  pur- 
ports on  the  face  of  it  to  be  a  security  not  for  money,  but  for  the  delivery 
of  a  bond;  nevertheless  we  think  that  substantially  and  in  effect  it  is  a 
security  for  money,  which,  till  the  bond  shall  be  delivered,  stands  in  the 
place  of  that  document,  which,  when  delivered,  will  be  beyond  doubt  the 
representative  of  the  sum  it  is  intended  to  secure."'' 

The  House  of  Lords,  however,  hesitated.-  Unprepared  to 
declare  for  negotiability,  their  Lordships  find  relief  in  estop- 
pel, Lord  Cairns  promulgating  the  doctrine  of  negotiability 
by  estoppel,  while  Lord  Hatherly  more  correctly,  as  the  pres- 
ent writer  thinks,  applies  the  well-known  principles  of  estop- 
pel by  ostensible  agency.  Estoppel  of  some  sort  at  all  events 
we  have  arrived  at;  negotiability  by  estoppel  we  have  already 
dealt  with. 

Scrip  for  Shares. —  The  case  was  almost  immediately  followed 
by  Rumhall  v.  Metropolitan?  This  time  scrip  for  shares  (ad- 
mitted to  be  customarily  passed  "  by  mere  delivery  as  a  nego- 
tiable instrument  transferable  by  delivery "),  deposited  with 
and  misappropriated  by  a  broker,  is  the  subject  of  controversy. 
Held,  that  the  document  was  "  negotiable,"  and  passed  free 
from  equities  to  a  holder  in  due  course;  but  if  not,  it  was  at 
the  least  "negotiable  by  estoppel."  The  commercial  world  is 
evidently  having  its  way  —  the  particular  language  employed 
being  a  matter  of  indifference  to  it. 

Ifortgage-dehentures. —  The  influence  of  Cockburn,  C.  J.,  was 
of  value  in  a  case  preceding  those  just  referred  to.*  Bonds 
might  be  negotiable,  but  what  was  the  position  of  mortgage- 
debentures,  or  rather  documents  which,  containing  no  promise 
at  all,*  merely  mortgaged  a  proportionate  part  of  the  rates  of 
a  municipality?     By  statute  these  mortgages  were  assignable, 

IL.  R.  10  Ex.  353,  and  see  355.  356;  little  attention  was  paid  in  the  case 

44  L.  J.  Ex.  157  ff.     See,  to  same  ef-  to   the   Lord    Cairns    dictum.      See 

feet,   Mercer   v.    Hackett  (1863),  68  ante,  p.  386. 

U.  S.  83,  where  it  is  said  that  "  this  3  (1876)  2  Q.  B.  D.  194;  46  L.  J.  Q.  B. 

malleability  to  suit  the  necessities  346. 

and  usagps  of  the   mercantile  and  *  Webb  v.  Heme  Bay  (1870),  L.  R.  5 

commercial  world  is  one  of  the  most  Q.  B.  643;  39  L.  J.  Q.  B.  221. 

valuable  characteristics  of  the  com-  *  Absence  of  a  promisee  is  no  ob- 

mon  law."  jection  in  the  Uuiteil  States.     Dan- 

2 It  is  very  extraordinary  that  so  iel  on  Neg.  Inst.,  g  1494. 
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and  the  assignee  was  to  have  the  benefit  of  the  security  trans- 
ferred.    Cockbarn,  C.  J.,  said: 

"The  defendants  issued  the  dehentures  with  the  knowledge  that  they 
were  captihle  of  heiiip;  transferred  and  would  very  liliely  be  transferre<i  to 
a  holder  for  value;  how  can  it  lie  in  their  mouths  to  say  that  the  transac- 
tion in  respect  of  which  they  K^ve  tl)ese  debentures  was  illegal?  " 

And  Lush,  J.,  going  still  further,  said: 

"Now  the  effect  of  these  sections  I  think  is  to  make  these  mortgages 
negotiable  securities,  and  to  atta(  li  to  them  the  inciiltnts  of  negotiable  se- 
curities; one  of  whicii  is  that  an  intiocent  hohier  for  valu;'  .  .  .  acfjuires 
a  title  of  his  own,  unatfected  by  any  intirniity  to  which  the  title  of  his  as- 
signor would  have  been  subject."  ^ 

MortfjiKjcs. —  It  is  interesting  to  note  the  application  of  the 
principles  in  hand  to  the  case  of  a  mortgage.  Here  we  have  a 
debt  —  a  chose  in  action-— and  real-estate  security  for  its  pay- 
ment. By  its  terms  and  by  usage  the  document  is  intended  to 
be  ambulatory;  but  the  transfer  of  it  is  a  matter  requiring 
time  for  its  accomplishment,  and  it  is  therefore  unsuitable  for 
the  rapid  financial  o))erations  of  the  moment;  moreover  its 
payments  are  usually  long  deferred,  and  thus  changes  in  the 
relations  of  the  parties  to  it  are  more  customary  than  in  the 
case  of  shorter  dated  commercial  paper. 

The  law  of  estoppel  has  adai)ted  itself  to  these  peculiarities. 
It  is  customary  for  a  purchaser  of  a  mortgage  to  make  inquiries 
of  the  moi'tgagor  as  to  the  state  of  the  account  between  him 
and  the  mortgagee;  and  it  is  not  doubted  that  by  his  answers 
the  mortgagor  would  be  estopped.  Xo  such  inquiry  is  made 
in  the  case  of  bills  and  notes,  and  transferees  of  them  are  not 
affected  by  premature  payments.  The  reason  is  to  be  found  in 
custom,  and  the  custom  is  founded  upon  the  considerations  above 
suggested.  Estoppel  proceeds  upon  misrepresentation.  In  the 
case  of  a  mortgage  premature  payment  will  not  mislead  be- 
cause of  the  custom  to  inquire,  which  the  mortgagor  may  de- 
pend upon  being  pursued.  There  is  no  such  custom  in  the  case 
of  bills  and  notes;  premature  payment  will  mislead,  and  the 
payer  may  have  to  pay  again. 

But  observe  that  if  a  mortg;ige  be  offered  in  sale  to  me,  al- 
though I  ought  to  inquire  as  to  alterations  of  relations  between 
the  parties,  I  have  no  reason  for  doubting  that  the  document 
is  a  real  instrument,  and  that  it  truthfully  sets  forth  the  trans- 
action as  it  originally  existed.     For  example,  if  £:20U  appears 

1  But  see  Jones  v.  Dulick  (1898),  55  Q.  R  205.  See,  however.  Hopkins  v. 
Pac.  R.  533  (Kan.).  Hemsworth  (IS'JSi.  3  Cli.  347;  G7  L.  J. 

2  Martin  v.  Bearman  (18S0),  45  U.  C.     Ch.  536. 
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to  be  secured  b}'  it  (and  more  especially  if  a  receipt  for  that 
amount  appears  upon  it),  I  am  not  bound  to  imagine  that  only 
£40  was  really  advanced.  The  mortgagor  knew  when  executing 
the  document  that  it  was  of  ambulatory  character;  he  knew 
that  people  would  rely  upon  its  appearance;  and  he  is  therefore 
estop  jied.^ 

"But  tlipy  were  inexact  and  careless,  and  placed  in  the  hands  of  Bates 
or  Astley  the  means  of  deceiving  otlier  persons,  and  these  are  in  the  court 
of  equity  demerits."  2 

This  law  is  of  special  importance  in  the  United  States,  where 
usually  a  mortgage  debt  is  also  represented  by  a  promissory 
note.  It  was  there  said  that  the  mortgagor  was  estopped  upon 
principles 

"which  forbid  a  man  who,  as  security  for  negotiable  notes,  had  executed 
a  mortgage  ...  to  im])air  its  binding  force  and  effect  by  pleading 
secret  equities  created  by  liis  own  fault,  negligence  or  imprudence,  and  of 
which  tlie  subsequent  holder  of  the  notes  had  no  notice  and  no  means  of 
information."  3 

Vouchers. —  Sometimes  vouchers  or  certificates,  indicating 
that  persons  named  in  them  are  entitled  to  certain  sums  of 
money,  are  intended  to  be  ambulatory;  and  transferees  of 
them  will  therefore,  upon  principles  of  estoppel,  take  free  from 
equities.  In  one  case*  a  contractor  obtained  a  certificate  from 
the  auditor  of  a  board  of  works  that  he  was  entitled  to 
$8,451.88;  the  contractor  indorsed  the  certificate  in  blank,  and 
deposited  it  as  security  for  a  loan  of  $3,160;  and  the  pledgee 
fraudulently  disposed  of  it  to  an  innocent  purchaser;  it  was 
held  that 

"the  complainants  could  have  expressed  in  their  indorsement  the  purpose 
of  the  deposit  .  .  .  — that  it  was  as  security  for  a  specified  sum  of 
money  —  and  tlius  imparted  notice  to  all  subsequent  purchasers  or  as- 
signees that  the  pledgee  had  only  a  qualified  interest  in  the  claim.  But 
having  indorJ^ed  their  name  in  blank,  they  virtually  authorized  the  holder 
to  transfer  or  dispose  of  tlie  certificate  by  writing  an  absolute  assignment 
over  their  signature." 

In  a  case  of  somewhat  similar  circumstances  the  judgment 
(frequently  cited)  is  summed  in  the  head-note  as  follows: 

"A  bona  fide  purchaser  for  value  of  a  non-negotiable  chose  in  action 
from  one  upon  whom  the  owner  has  by  assignment  conferred  the  appar- 
ent absolute  ownership,  where  the  purchase  is  made  upon  the  faith  of  such 
apparent  ownership,  obtains  a  valid  title  as  against  the  real  owner,  who 
is  estoi)i)ed  from  asserting  a  title  in  hostility  thereto."  ^ 

1  Bickerton  v.  Walker  (1885),  31  Ch.  <  Cowdry  v.  Vandenburgh  (1879), 
D.  151;  55  L.  J.  Ch.  227.  And  see  101  U.  S.  572.  But  see  Crawford  v. 
c^ses  cited  with  this  one  in  ch.  IV.     Board  (1899),  58  Pac.  R.  616;   Ham- 

2  Per  Fry,  L.  J.  mond  v.  Evans  (1899),  55  N.  E.  R.  784 
3 State  Bank  v.  Flathers  (1892).  45    (Ind.). 

La.  Ann.  78;  12  S.  R,  244.  See  note,  ^  Moore  v.  Metropolitan  (1873),  55 
ante,  pp.  19,  20.  N.  Y.  41.    See  also  Armour  v.  Michi- 
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In   the  jud^'^nicnt  it  is  said  : 

"  Where  one  known  to  be  the  owner  of  shares  or  chattels  delivers  to  an- 
other the  scrip  or  possession  of  tlie  chattels.  t<)t:;ether  with  an  absolute 
written  transfer  of  all  his  title  thereto,  he  thereby  enables  him  to  hoM 
himself  out  as  owner,  and  as  such  obtain  credit  upon,  and  make  sale  of, 
the  property;  and  if.  after  lie  has  so  done,  the  owner  was  permitted  to 
come  in  anil  assert  his  title  against  those  dealing  upon  the  faith  of  tiiese 
api)earances,  tlie  dishonest  might  combine  and  practice  the  grossest 
frauds." 

BiDik  Doc\ima\U. —  Letters  of  credit  are  peculiarly  of  am- 
bulatory cliaractcr.^  So,  usually,  are  deposit  receipts-  and  cer- 
tified checks.' 

L'ife  Policies. —  Drawing  still  further  away  from  the  former 
narrow  list  of  "  nefjotiable  "  securities,  we  come  to  a  document 
of  debatable  character.  The  owner  of  a  life-insurance  policy 
transferred  it  apparently  absolutely,  but  really  as  security  only 
for  money  lent;  the  assignee,  being  thus  the  ostensible  owner, 
fraudulently  assigned  the  policy  to  an  innocent  purchaser,  who, 
it  was  held,  took  it  free  from  equities.*  It  ma^'^^-be  said  that  a 
policy  is  a  "non-negotiable"  chose  in  action,  and  that  it  there- 
fore carries  with  it  all  equities  of  prior  holders.'     A  fair  reply 


gan  Ry.  (1875),  65  N.  Y.  123;  Cudahy 
Co.  V." Sioux  (1896),  21  C.  C.  A.  428; 
75  Fed.  R.  473. 

iPillans  V.  Mierop  (1765),  Burr. 
1663;  Pierson  v.  Dunlop  (1777), 
Cow  p.  571;  Re  Agra  (1807),  L.  R.  2 
Ch.  391;  36  L.  J.  Ch.  222;  Bank  of 
]\IoMtreal  v.  Thomas  (1888),  16  Ont. 
503;  Russell  v.  Wiggins  (1842).  2 
Story,  213;  Coolidge  v.  Payson  (1817), 
15  U.S.  66;  Boyce  v.  Edwards  (1830), 
29  U.  S.  Ill;  Carnegie  v.  Morrison 
(1841).  2  Met.  (Mass.)  381;  Franklin 
V.  Lynch  (1898).  52  Md.  270;  Johan- 
nessen  v.  Munroe  (1899),  185  N.  Y. 
041;  53  N.  E.  R  535. 

2 See  3  &  4  Anne,  ch.  9:  Nicholson 
V.  Sedgwick  (1690).  1  Ld.  Ray.  !80; 
8  Salk.  67;  Partridge  v.  Bank  of  Eng- 
land (184()),  9  Q.  B,  390;  Re  Commer- 
cial Bank  (1897),  11  IMan.  494;  Re 
Central  Bank  (1889),  17  Ont.  574; 
First  Nat.  Bank  v.  Security  (1892), 
34  Neb.  71:  51  N.  W.  R  305;  Kirk- 
wood  V.  First  Nat.  Bank  (1894),  40 
Neb.  484;  58  N.  W.  R  1016;  Sauce  v. 
Exchange  (1894),  40  Neb.  497;  58  N. 
27 


W.  R.  1135;  Hager  v.  Buffalo  (1894). 
31  N.  Y.  448;  Antem  v.  Crahan  (1899), 
81  111.  App.  502.  But  see  Mander  v. 
Royal  (1869).  20  U.  C.  C.  P.  125;  Lee 
V.  Bank  (1879),  30  U.  C.  C.  P.  255; 
Richer  v.  Voyer  (1874),  L.  R  5  P.  C. 
461. 

^  American  v.  Crowes  (1899),  82  111. 
App.  537. 

4  Quebec  Bank  v.  Taggart  (1896). 
27  Ont.  162.  And  see  Bridge  v.  Con- 
necticut (1890),  152  Mass.  343;  25  N. 
E.  R  612. 

*  And  it  was  very  recently  so  held. 
Brown  v.  Equitable  (1898).  78  N.  W. 
R.  103  (Minn.).  "The  defendant  has 
done  nothing  upon  which  to  base  an 
equitable  estoppel  except  the  bare 
fact  that  plaintiff  delivered  posses- 
sion of  the  policy  toll.,  accompanied 
by  an  absolute  assignment  without 
any  expressed  conditions  or  limita- 
tions, and  thereby  clothed  him  with 
the  J»c/ic/a  of  absolute  ownefship." 
Usually  the  bare  fact  of  enabling 
another  person  to  mislead  third  per- 
sons by  appearing  to  be  the  o\\  ner 


■ilS  OSTENSIBLE    OWNERSHIP    AND    AGENCY. 

is  that  'ands,  too,  are  somewhat  "non-negotiable,"  but  that  if 
an  owner  of  real  estate  executes  an  absolute  conveyance  to  his 
mortgagee  instead  of  a  mortgage,  he  is  estopped  from  setting 
up  his  equities  as  against  an  innocent  purchaser  from  the 
grantee.  In  other  words,  a  life  policy  is  an  article  of  property, 
and  the  principles  of  estoppel  by  ostensible  ownership  apply 
equally  to  all  sorts  of  property  which  is  usually  intended  to  be 
passed  on  from  one  person  to  another. 

Transfers  of  Shares. —  Securities  of  this  character  are  more 
particularly  treated  of  in  a  previous  chai)ter.^  At  this  place  it 
must  suffice  to  notice  some  very  satisfactory  dicta  in  Williams 
V.  Colonial  Bank^  in  which  blank  transfers  of  shares  were  in- 
trusted to  a  broker  and  by  him  misapplied.  It  was  proved 
that 

"mercliants  ...  do  regard  documents  of  this  character  as  passing 
from  hand  to  hand,  or  wliat  I  think  is  the  better  expression  as  equivalent 
to  securities  to  bearer." 

The  case  is  unfortunately  complicated  by  the  fact  that  the 
true  owner  of  the  shares  was  an  executor;  but  it  is  neverthe- 
less valuable  for  its  statement  of  the  law  where  that  feature  is 
absent.     Lord  Watson  said: 

"When  the  registered  shareliolder  executes  the  transfer  indorsed  on  his 
certificate,  he  can  have  only  one  intelligible  purpose  in  view,  that  of  pass- 
ing on  hia  right  to  a  transferee.     It  is  not  so  in  tiie  case  of  an  executor." 

And  Lord  Herschell  added : 

"If,  in  the  present  case,  the  transfer  had  been  signed  by  the  registered 
owner  and  delivered  by  him  to  the  brokers,  I  should  have  come  to  the  con- 
clusion that  the  banks  had  obtained  a  good  title  as  against  him,  and  that 
he  was  estopped  by  his  act  from  asserting  any  right  to  them."' 

Charter-jparties. —  The  importance  of  the  distinctioniDctween 
documents  which  are  intended  to  be  transferred  free  from  equi- 
ties, and  those  which  are  not,  may  be  seen  by  reference  to  the 
case  of  Mancjles  v.  Dixon?  A  ship-owner  executed  a  charter- 
party  to  A.  at  a  certain  freight;  in  reality  the  ship-owner  and 
charterer  were  partners  in  the  venture ;  the  ship-owner  assigned 
the  charter-party,  and  requested  A.  (in  writing)  to  pay  to  the 
assignee  "  what  is  due;"  the  assignee  was  misled  by  the  char- 

of  your  property  is  thought  to  be  an  57  L.  J.  Ch.  826;  15  App.  Cas.  267;  60 

amply  sufficient  ground  of  estoppel.  L.  J.  Ch.  131.     See  also  Robinson  v. 

See  the  dissenting  judgment  in  the  Montgomeryshire  (1896),  2  Ch.  841; 

same  case,  and  the  result  after  re-  65  L.  J.  Ch.  915. 
argument,  79  N.  W.  R.  908.  3(1B48)  1  McN.  &  G.  437;  3  H.  L.  C. 

1  See  ch.  XXII.  703. 

2(18S7)  36  Ch.  D.  659;  38  Ch.  D.  388; 
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ter-party;  he  knew  nothing  of  the  partnership  arrangement, 
and  naturally  thought  that  the  ostensible  charterer  was  liable 
to  the  ship-owner  for  the  whole  of  the  freight.  Lord  Cotten- 
hain  held  that  the  ostensible  charterer  was  liable  to  the  assignee 
for  the  freight,  according  to  the  terms  of  the  charter-party; 

"for  not  only  was  tlio  secret  equity  sui)prc'.ssed,  but  llio  party  claiininj; 
it  armt'il  tlie  apparent  owner  with  |)roof,  restinj^  upon  their  own  declara- 
tion that  none  existed,  and  tiierefore  cannot  afterwards  dispute  an  act 
founded  upon  such  apparent  riglit  as  against  a  party  claiming  under  it." 

In  the  House  of  Lords,  however,  this  decision  was  reversed; 
bnt  unfortunately  the  ])rinciple  which  supported  it  (above 
quoted)  was  entirely  overlooked.     Lord  St.  Leonards  said: 

"The  only  ground  on  wliich  I  understand  the  decision  was  rested  was 
this:  that  wlu're  a  man  having  an  interest  in  property  stands  by  and  sees 
another  man  dealing  with  ti)at  property  as  owner  with  another  person  who 
is  ignorant  of  tlie  want  of  title  in  the  person  with  whom  he  is  dealing, 
equity  will  bind  the  man  who  stands  by.  ...  I  cannot  find  any  facts 
to  bring  tiiis  case  witliin  that  rule.  There  was  no  standing  by  on  tlie  i)art 
of  Messrs.  Mangles  when  they  saw  Messrs.  Boyd  dealing  with  Messrs.  Dixon, 
the  bankers;  tlie  dealing  was  behind  their  backs,  five  or  six  months  be- 
fore; they  did  not  even  know  that  the  transaction  had  taken  place." 

Lord  Cottenhara  was  therefore  overruled;  but  it  cannot  be 
said  that  his  view  of  estoppel  by  having  "  armed  the  apparent 
owner  with  proof,"  etc.,  was  dissented  from;  for  it  was  not 
considered. 

But  there  is  a  further  point  in  the  case  (as  the  foregoing  dis- 
cussion has  made  apparent),  namely,  whether  a  charter-party 
is  such  a  document  as  is  intended  by  the  charterer  to  be  trans- 
ferred by  the  ship-owner  free  from  the  equities  between  them. 
If  yea,  then  it  is  submitted  that  Lord  Cottenham's  judgment 
ought  to  stand.  But  if  nay,  then  the  rule  put  forward  in  the 
House  of  Lords  that  an  assignee  of  such  a  chose  in  action  takes 
it  subject,  etc.,  is  that  which  should  govern  the  case. 

Generally. —  We  have  now  arrived  at  this:  Bonds,  mortgage 
debentures,  scrip  for  bonds,  scrip  for  shares,  mortgages  (as  ex- 
plained), vouchers,  letters  of  credit,  deposit  receipts,  blank  trans- 
fers of  shares,  life  policies,  and  many  other  such  documents  are 
"  negotiable  "  instruments.  At  all  events  it  is  quite  immaterial 
whether  they  are  or  not,  for  either  through  negotiability  by 
estoppel,  or  estopjiol  by  ostensible  ownershiji  or  agency,  a  good 
title  free  from  ecjuities  will  pass  to  a  holder  in  due  course. 
We  are  a  long  way  from  law  merchant  with  its  certain  days, 
and  times,  and  amounts,  and  antagonisms  to  the  general  law. 

There  is  still,  however,  much  reluctance  completely  to  adopt 
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the  inevitable  change  of  view.  Expressions  are,  and  for  some- 
time no  doubt  will  be  met  with,  such  as 

"documents  which,  though  not  negotiable  in  the  strict  sense  of  the  word, 
were    .    .    .     equivalent  to  securities  to  bearer."  i 

When,  however,  the  current  connotations  of  the  word  "nego- 
tiable "  are  displaced  and  the  term  "  ambulatory  "  adopted,  such 
language  will  cease,  for  the  uncertain  and  mysterious  signifi- 
cance of  "negotiability"  will  have  passed  away.  This  is  well 
illustrated  bv  the  decisions  referred  to  in  the  next  succeeding: 
paragraph. 

Promises  to  Pay  Money. —  It  is  a  most  curious  fact,  and  one 
which  well  illustrates  the  frequently  baneful  effect  of  coditica- 
tions,  that  while  the  law  is  (as  we  have  just  been  observing) 
rapidly  expanding  upon  the  lines  above  indicated,  so  that  we 
are  now  fairly  well  able  to  say  that  choses  in  action  pass  to  a 
transferee  free  from  equities  where  that  was  the  intention  of 
the  parties  (the  wit  of  man  has  at  length  come  that  far),  certain 
promises  to  pay  money  to  order  or  bearer,  on  the  other  hand, 
by  reason  of  certain  recent  decisions  in  England  and  Canada 
bid  fair  to  become  an  exception  to  the  rule. 

A  promissory  note  is  by  the  codes  closely  defined.  This  is 
within  the  prescribed  limits,  and  this  is  not.  Any  addition  to 
the  given  form  takes  the  document  out  of  the  category  of 
notes.  And  if  it  is  not  a  note,  then  it  is  thought  that  all  its 
equities  must  assuredly  accompany  it  upon  transfer.^  The  re- 
sult then  is  that  a  document  which  is  very  nearly  a  promissory 
note  or  bill  of  exchange  carries  its  equities  with  it  —  even  if  it 
be  one  intended  to  be  redeemable  to  third  persons  — because 
of  the  codes;  while  documents  having  no  relation  to  bills  or 
notes  (and  very  much  less  like  them),  but  which  are  also  in- 
tended to  be  ambulatory,  do  not.  The  fault  of  the  decisions  is 
that  they  are  still  using  the  old  classification  of  "  negotiable" 
and  "non-negotiable"  instruments.''     The  language  of  Malins, 

1  Williams  v.  Colonial  Bank  (1887),  vary  very  much  as  to  the  effect  of 
36  Ch.  D.  671;  Carr  v.  Le  Fevre  (1856),  unusual  clauses  in  notes.  The  most 
27  Pa.  St.  418.  And  see  quotations  recent  of  them  are  Citizens  v.  Booze 
ante,  p.  381  ff.  (1898),  75  Mo.  App.  189;  Louisville  v. 

2  Kirk  wood  v.  Smith  (1896),  1  Q.  B.  Gray  (1899),  26  S.  R.  205  (Ala.):  Third 
582;  Bank  of  Hamilton  v.  Gillies  Nat.  Bank  v.  Spring  (1899).  59  N.  Y. 
(1899),  12  Man.  495.  Supp.  794;  Sclauch  v.  O'Hare  (1899), 

»The  cases  in  the  United  States    22  Pa.  Co.  Ct.  384. 
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V.  C,  of  thirty  3^ears  ago  ought  to  be  recognized  as  something 
more  than  a  notion  of  a  somewhat  radical  judge: 

"Are  tlu'V  tlu'ii  i)roniissory  notes  or  clebcnturcs?  or  does  it  make  any 
difference  xviiicli  tliey  are  in  the  result?  My  opinion  is  that  whicliever 
tiiey  are  the  result  is  tlie  same,  because  they  in  any  case  make  a  contract 
by  which  tlie  company  have  bound  tliemselves  to  pay,  not  to  any  paiticu- 
hir  person,  but  to  any  person  who  may  be  tiie  bearer,  tlie  sum  appearing 
to  be  due  upon  their  face."  ' 

Intended  to  be  Assigned. 

The  rule  that  the  assignee  of  a  chose  in  action  will  not  take 
subject  to  the  equitii^s  between  the  original  j)arties, 

"when  it  appears  from  the  nature,  or  terms,  of  the  contract  that  it  must 
have  been  intended  to  be  assigned  free  from,  and  unaffected  by,  such 
equities,"* 

opens  wide  and  somewhat  dilficult  questions,  namely :  (1)  AVhat 
is  it,  in  "  the  nature  "  of  documents,  that  indicates  the  inten- 
tion referred  to;  and  (2)  What  terms  in  a  document  will,  and 
what  will  not,  indicate  such  intention. 

Custom  must  always  supply  the  answer  to  the  first  of  these 
questions.  The  difficulty  in  this  connection  is  one  largely  of 
fact. 

For  complete  answer  to  the  second  question  we  shall  have  to 
await  some  further  development  in  the  cases.  The  points  so 
far  raised  involve  the  significance  of  such  words  as  "his  trans- 
ferees," or  "  his  assigns,"  or  "  the  holder,"  or  "  the  bearer,"  In 
Re  Natal  Investment  Co.^  where  a  company's  bonds  were  pay- 
able to  "C,  or  to  his  executors,  administrators  or  transferees, 
or  to  the  holder  for  the  time  being  of  this  debenture  bond," 

Lord  Cairns  said: 

"The  word  'transferees'  would  obviously  simply  be  equivalent  to  'as- 
signs;' and  'assigns'  would  mean,  according  to  the  ordinary  construction 
of  such  an  instrument,  an  assign  by  deed  — an  assign  in  a  way  in  which 
an  assignee  of  a  boiul  or  other  cliose  in  action  of  the  same  kind  is  created. 
.  .  .  We  then  find  added  these  words:  .  .  .  'or  to  the  holder  for  the 
time  being  of  this  debenture.'  As  I  understand  those  words,  they  do  noth- 
ing more  than  this:  In  order  to  save  trouble  and  expense  of  assignments 
bv  deed,  they  provide  that  the  company  will  recognize  any  person  who 
holds  the  debenture  to  be  in  as  good  a  p)osition  as  if  he  had  become  the  as- 
sign of  it  by  deed,  and  will  not  insist  upon  his  proving  his  title  by  produc- 
ing a  formal  assignment;  but  there  is  notl\ing  whatever  in  these  words 
which,  as  it  seems  to  me,  is  intended  to  put  the  holder,  for  the  time  being, 
in  a  better  position  than  an  assign  by  deed.'  .  .  .  There  is  nothing 
therefore    ...     in  the  construction  of  the  debenture  itself  to  forego  or 

»Re  Imperial,  eta  (1870),  L.  R  11  362.     And  see  Dickson  v.  Swansea 

Eq.  488;  39  L.  J.  Ch.  331.  (18G8).  L.  K.  4  Q.  B.  44;  38  L.  J.  Q.  B. 

*  .472f<^.  p.  379.  17;  Re  Romford  (1883),  L.  R  24  Ch. 

»(1868)  L.  R  3  Ch.  355;  37  L.  J.  Ch.  85;  52  L.  J.  Ch.  729. 
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to  renounce  the  onlinary  rule  tliat  the  assicjnee  of  a  chose  in  action  must 
take  subject  to  the  equities  between  the  original  parties." 

In  a  case  of  about  the  same  date,  however,  in  which  debent- 
ures were  payable  in  a  simihir  way,  Rolt,  L.  J.,  said:* 

"Tliey  are  payable  to  bearer,  and  the  ob]'ect  and  intention  of  the  parties 
in  makinj?  them  so  payable  was.  no  doubt,  to  give  to  any  person  taking 
them  the  ri,i;lit  of  resorting  for  payment  directly  to  tlie  obligors  without 
regard  to  any  equities  tiiat  might  exist  between  them  as  the  original 
obligees." 

Lord  Cairns,  subsequently  in  the  House  of  Lords,  seems  to 

have  adopted  L.  J.  Rolt's  view  rather  than  his  own,  for  he 

said :  ^ 

"Tlie  use  of  the  word  'bearer'  in  the  scrip  itself  made  it  negotiable;  it 
made  the  Russian  government  liable  to  deliver  a  bond  and  pay  money  to 
any  one  who  was  tiie  actual  holder  of  the  scrip.  .  .  .  And  the  actual 
bearer  was  in  no  way  bound  by  any  legal  liability  or  by  any  equities  that 
migiit  be  set  up  as  to  any  of  the  previous  holders  of  the  scrip." 

And  it  may  now  be  said  (as  already  indicated)  that  "  the  nego- 
tiable character  of  the  bond  depends  on  the  bond  itself; " '  and 
that  the  use  of  the  word  "  bearer"  renders  a  document  negoti- 
able, independently  of  extraneous  intention.* 

A  distinction  may  possibly  be  made  between  obligations  en- 
tered into  with  the  obligee  and  "his  assigns,"  and  those  in 
which  other  more  general  terms  are  used,  such  as  "  the  bearer" 
or  "  the  holder."  But  probably  the  line  is  not  to  be  drawn  al- 
together with  a  view  to  the  use  of  one  particular  word  rather 
than  another,  but  keeping  in  mind  also  the  nature  of  the  docu- 
ment. In  that  case  we  shall  judge  of  the  intention  to  make 
the  instrument  transferable  free  from  the  equities,  not  only 
from  "the  nature  or  terms  of  the  contract,"  but  by  inference 
drawn  from  both  of  these  sources. 

Conclusion. —  Enough  has  been  said  to  indicate  the  safe  line 
of  further  develoi)ment. 

Lands  are  intended  to  be  transferred;  so  are  goods;  so  are 
some  choses  in  action. 

The  law  as  to  all  classes  of  property  is  the  same.   Ostensible 

1  Re  Blakely  (1867),  L.  R.  3  Ch.  159;  Baring  (1892),  3  Ch.  527;  61  L.  J.  Ch. 

37  L.  J.  Ch.  420.     And  see  to  similar  609.      And   see   Higgs    v.   Northern 

effect,  Re  General  Estates  Co.  (1868),  Assam  Co.  (1869),  L.  R.  4  Ex.  387;  38 

L.  R.  3  Ch.  758;  38  L.  J.  Ch.  233.  L.  J.  Ex.  233;  Re  Imperial  Land  Co. 

2 Goodwin  v.  Robarts  (1876),  1  App.  (1871).  L.  R  11  Eq.  478;  40  L.  J.  Ch. 

Cas.  485;  45  L.  J.  Ch.  750.     And  see  79;  Webb  v.  Heme  Bay  (1870),  L.  R. 

McKenzie  v.  Montreal  (1878),  29  U.  C.  5  Q.  B.  651 ;  39  L.  J.  Q.  B.  221. 

C.  P.  338.  *  Goodwin  v.  Robarts  (1876),  1  Appw 

3  Per  Kekewich,  J.,  in  Venables  v.  Cas.  476;  45  L.  J.  Q.  B.  748. 
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ownership  or  agency  may  estop  the  true  owner  from  setting 
up  his  title  as  against  an  innocent  purchaser. 

The  primary  question  then  as  to  any  particular  chose  in  ac- 
tion is  whether  it  was  intended  to  be  redeemed  to  the  imme- 
diate contractee  or  to  third  persons  also.  It  is  not  sufficient 
to  ask  whether  or  not  it  is  a  note  or  bill,  for  even  so  it  may  be 
ambulatory  or  non-ambulatory,  and  must  be  classified  accord- 
ingly. 

"When  the  character  of  the  document  has  been  ascertained, 
either  by  its  form  or  by  usage  with  reference  to  the  class  of  in- 
struments to  which  it  belongs,  or  by  both  of  these  considerations, 
the  law  of  estoppel  and  not  the  law  merchant  —  the  ordinary 
law  and  not  antagonism  to  it  will  suffice  for  the  settlement  of 
all  questions  relating  to  the  rights  of  innocent  transferees. 

OvEKDUE  Paper. 

The  principles  advocated  in  this  chapter  necessitate  some 
modification  of  current  views  as  to  overdue  paper.  Apart  from 
any  asserted  ipse  dixit  of  the  law  merchant,  the  only  reason  for 
declaring  that  the  holder  of  an  overdue  bill  or  note  takes  it 
subject  to  equities  is  that  he  has  notice  that  payment  has  been 
refused ;  this  refusal  may  have  been  because  of  the  existence 
of  equities;  the  purchaser  should  have  inquired;  if  he  had  he 
would  have  discovered  equities;  he  therefore  takes  with  notice 
actual  or  constructive  of  them,  and  for  that  reason  ought  to 
hold  subject  to  them, 

"  After  a  bill  or  note  is  due  it  comes  disi^raced  to  the  indorsee,  and  it  is 
his  duty  to  make  inquiries  concerning  it."' 

But  we  must  remember  a  distinction.  The  equities  of  which 
a  transferee  is  relieved  are  (1)  the  ecjuities  of  the  obligors,  and 
(2)  the  equities  of  the  true  owner  of  the  document  —  or  rather 
the  leiT-al  title  of  this  true  owner.  Now  the  reason  for  cutting 
out  equities  apjilies  very  forcibly  to  the  former  of  these  cases; 
but  it  has  no  relation  to  the  latter. 

Test  it:  The  holder  of  an  overdue  note  payable  to  bearer 
offers  it  for  sale;  the  intending  transferee  incpiires  of  all  i)er- 
sons  liable  upon  the  note  as  to  equities  or  claims,  and  is  tcjld 
that  there  are  none;  he  then  buys  the  note;  afterwards  some 
stranger  demands  it  from  him,  saying  that  the  transferror  was 
his  agent  of  the  note  for  custody  merely;  that  it  was  overdue 

iPer  Lord  Ellenborougli,  in  Tinson  v.  Francis  (1807),  1  Camp.  19. 
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when  it  was  transferred;  and  therefore  that  the  transferee 
took  it  subject  to  all  defects.  It  is  at  once  apparent  that  the 
principle  of  notice,  actual  or  constructive,  will  not  aid  this  claim- 
ant.   Nothing  but  ipse  dixit  and  law  merchant  will  fit  his  case. 

Clearly  our  theory  of  ostensible  ownership  condemns  him. 
The  holder  of  a  bill  to  bearer  appears  to  be  the  owner  of  it  — 
"the  property  and  the  possession  are  inseparable."'  Due  or 
not  due  does  not  affect  or  modify  this  appearance.  The  true 
owner  is  as  much  estopped  by  ostensible  ownership  of  a  dead 
horse  (overdue  as  we  may  say)  as  of  one  still  able  to  trot. 

Nevertheless  law  merchant  has  had  its  way  both  in  cases  ^  and 
codes;'  and  the  distinction  has  not  sulHciently  been  drawn  be- 
tween equities  in  favor  of  persons  liable  upon  a  bill  or  note,  and 
assertions  of  title  to  the  instruments  themselves.*  It  is  to  be 
remarked,  however,  that  as  soon  as  the  same  question  arises  as 
to  bonds  (when  the  close  association  between  bills  and  law 
merchant  ceases  to  dominate  the  mind)  we  easily  slip  into 
rationality  and  estoppel: 

"I  am  of  opinion  that  the  appellants,  havinj^j  placed  their  bonds  trans- 
ferable by  delivery  in  Welch's  hands,  and  having  thus  enabled  him  to  deal 
with  them  as  liis  own,  are  now,  when  he  has  committed  a  fraud  which 
must  result  in  a  loss  either  to  themselves  or  to  the  respondents,  precluded 
from  asserting  their  title  in  such  a  way  as  to  throw  the  loss  upon  the  re- 
spondents. Jn  applying  this  principle  of  estoppel  it  appears  that  the  cir- 
cumstances of  the  bonds  being  overdue  is  of  no  importance."^ 

The  United  States  Supreme  Court  did  not  slip  so  easily.     It 

has  maintained  that  the  same  rule  ap})lies  to  bonds  as  to  bills  and 

notes.^     But  in  declaring  that  although  default  has  been  made 

in  payment  of  interest,  yet  that  the  holder  of  the  instrument 

inay  be  free  from  equities  in  respect  of  the  principal  sum,  it  has 

removed  the  only  ground  upon  which  the  rule  can  be  supported. 

^Ante,  p.  391.  (1868),  L.  R.  6  Eq.  339;  McArthur  v. 

•i  Lee  V.  Zagury  (1817),  8  Taunt.  114;  MacDowell  (1893),  23  S.  C.  Can.  595), 

1  Moo.  556;  West  v.  Maclnnes  (1864),  involves  the  distinction  referred  to 

23   U.   C.   357;    Re   European   Bank  in  the  text,  and  may  yet  serve  to 

(1870).  L.  R.  5  Ch.  358;  39  L.  J.  Ch.  establish  it,  if  ostensible  ownership 

588;  Byles  on  Bills  (15th  ed.),  p.  40,  fails. 

note.   But  see  Moore  v.  Metropolitan  5  per  Strong,   C.  J.,  in  Young  v. 

(1873).    55    N.  Y.   41;    Pomeroy   on  MacNider  (1896),  25  S.  C,  Can.  277; 

Equity,  g  107  ff.  and  see  p.  281.    See  also  McKenzie  v. 

3  45  &  46  Vic.  (Imp.),  ch.  61,  §  30  (2);  Montreal  (1878),  29  U.  C.  C.  R  333. 

53  Vic.  (Can.),  ch.  33,  §5  36  (2).  « Cromwell  v.  Sac  (1877),  96  U.  S. 

*  The  remark  that  "  the  indorsee  of  51.    7\nd  see  Morgan  v.  United  States 

an  overdue  bill  takes  it  subject  to  (1884),  113  U.  S.  476;  and  Dillon  on 

the  equities  of  the  bill,  not  the  equi-  Mun.  Corp.,  §5^  4b6,  513. 
ties   of    the  parties"   (Re   Overend 
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For  tlie  reason,  as  wc  have  seen,  why  equities  attach  to  an  over- 
due instrument  is  that  "  it  comes  disgraced  to  the  indorsee,  and 
it  is  his  duty  to  make  inquiries  concerninir  it:"  and  it  is  (iis- 
graced  as  much  by  refusal  to  make  one  payment  as  bv  declin- 
ing to  meet  the  other  instalments. 

The  ])rincii)le  advocated  is  also  involved  in  the  holding  tliat 
■  the  purchaser  of  a  "non-negotiable"  chose  in  action  will  take 
it  subject  to  ecj'iities  l)etween  the  original  parties  to  the  instru- 
ment (about  which  he  can  inquire),  but  is  not  affected  by  e(|ui- 
ties  between  successive  holders  about  which  he  can  know  or  lind 
out  nothing. 

This  distinction  received  the  sanction  of  the  House  of  Lords 
in  an  early  case,'  and  it  was  accepted  by  Ciiancellor  Kent: 

"  It  is  a  Reneral  and  well-settled  principle  that  the  assignee  of  a  chose  in 
action  takes  it  subject  to  the  same  equities  it  was  subject  to  in  the  hands 
of  the  assignee.  2  Vern.  GDl-TOr):  1  P.  Wni?,  497;  1  Vcs.  122:  4  Ves.  11«. 
But  tliis  rule  is  generally  understood  to  moan  the  equities  residing  in  the 
original  obligor  or  debtor,  and  not  an  equity  residing  in  some  third  per- 
son against  tiie  assignor.  .  .  .  The  assignee  can  always  go  to  the  debtor 
and  ascertain  what  claims  he  mav  have  against  the  bond  or  other  chose  in 
action  which  he  is  about  purchas'ing  from  the  obligee,  but  he  may  not  he 
able,  with  the  utmo^^t  diligence,  to  ascertain  the  latent  equities  of  some 
third  person  against  the  obligee." 2 

The  princi|)le  upon  which  the  assignee  of  a  non-negotiable 
chose  in  action  takes  it  free  from  equities  between  prior  holders 
of  it  must,  however,  be  relegated  to  some  more  clearly  defined 
principle  than  can  be  found  in  such  general  language  —  namely, 
to  the  law  of  estoppel. 

1  Redfern  v,  Ferrier  (1813),  1  Dow,  title  to  them,  a  purchaser  from  him 

5Q^  would  take   free   from  the  equities 

2Murrayv.Lylburn  (1817),  2  Johns,  of  the   beneficiary:  but   if  overdue 

Ch.   (N.   Y.)  441.     See   also  ^lott  v.  securities  were  stolen,  the  thief  not 

Clark  (1848),  9  Pa.  St.  :599;  Williams  having  title  to  them  could  not  by 

V.  Donnelly  (1898),  54  Neb.  193;  74  N.  transfer  affect  the  title  of  the  true 

W.  R  601.     The   latest   New   York  owner.     Rockford  v.  Young  M.  C.  A. 

case  is    not   in   harmony    with   the  (1898).  78  111.  App.   ISO;  affirmed.  54 

Chancellor's  view.    David  Stevenson  N.  E.  R.  297;  and  see  Henderson  v. 

V.  Iba  (1898).  155  N.  Y.  224:  49  N.  E.  Case  (1879).  31  La.  Ann.  215.     Accord- 

R.  G77.     The  United  States  Supreme  ing   to    this   view  if  a  trustee  held 

Court,  while  regarding  it  favorably  notes  for  custody  only  and  had  not 

inlS73(Nationalv.Texas.87U.S.  72).  therefore  the  legal  title  to  them,  a 

has  in  later  cases   departed  from  it  fraudulent  transfer  would  not  affect 

Cromwell   v.  Sac  (1877).  9G  U.  S.  51;  the  true  owner.     But  we  have  seen 

Morgan  v.  United  States  (1884),  113  much  reason  for  the  opinion  that  in 

U.  S.  476.     In  Illinois  a  distinction  sucn  case  ho  ought  to  be  estopped 

has   been   drawn   between    (Hpiities  by  the  ostensible  ownership  of  the 

and  the  legal  title.     If  a  trustee  held  trustee. 

overdue  securities  and  had  the  legal 


CHAPTER  XXV. 

OSTENSIBLE  OWNERSHIP  AND  AGENCY  —  EXECUTION  OF  DOC- 

UMENT& 

There  are  two  classes  of  cases  to  which  attention  is  now 
asked : 

I.  Cases  in  which  the  execution  of  documents  has  been  fraud- 
ulently obtained ;  and 

II.  Cases  in  which  executed  documents  have  been  fraudu- 
lently completed. 

And  the  questions  for  discussion  are:  (1)  Under  what  cir- 
cumstances are  signatories  bound  by  the  documents  with  re- 
gard to  third  persons  who  have  changed  their  position  upon 
the  faith  of  the  documents?  and  (2)  Upon  what  ground  does 
such  liability  rest? 

Estoppel  the  Ground  of  Decision. —  It  may  be  as  Avell  at  the 
outset  to  suggest  that  the  rules  for  such  cases  are  those  of  es- 
toj)pel  as  applied  to  cases  of  assisted  misrepresentation.  In- 
stances arise  in  this  way:  The  signature,  whether  fraudulently 
obtained  or  fraudulently  applied,  is  by  the  defrauder  repre- 
sented to  some  innocent  party  as  being  of  obligatory  character, 
while,  as  a  matter  of  fact  owing  to  the  fraud,  it  is  not.  Now  the 
law  of  estoppel  provides  that  a  misrepresentation  will  estop 
not  only  him  who  makes  it,  but  him  who,  in  disregard  of  some 
duty,  did  that  which  provided  the  opportunity  or  occasion  for 
the  misrepresentation,  and  so  made  the  misrepresentation  cred- 
ible.^ Applied  to  the  case  in  hand,  then,  estoppel  would  say 
that  if  there  be  a  duty  of  carefulness  in  the  execution  of  a  doc- 
ument towards  persons  who  afterwards  and  upon  the  faith  of  it 
may  change  their  positions;  and  if  that  duty  be  disregarded; 
and  if  upon  the  faith  of  the  document  the  position  of  some  third 
party  is  changed,  then  the  executing  party  will  be  estopped. 
One  further  qualification  ought  to  be  expressed,  namely,  that 
the  document  must  be  one  of  ambulatory  character;  that  is  to 
saj/,  one  that  not  merely  operates  between  the  original  parties 

'  See  ch.  IV.     The  presence  of  other  necessary  conditions  is  assumed. 
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to  it,  but  one  that  is  usually  passed  on  to  other  persons  or  acted 
upon  in  some  way  by  them. 

A  priori  there  does  not  seem  to  be  much  dilficulty  in  assert- 
ing a  duty  of  carefulness  with  regard  to  the  execution  of  am- 
bulatory documents;  indeed,  the  duty  seems  to  be  of  the  most 
apparent  and  obligator}-^  ciiaracter.  Some  one  asks  me  to  sign 
two  documents,  telling  me  that  they  are  a  petition  in  duplicate 
for  a  sewer;  after  I  have  signed  them,  they  turn  out  to  be  a 
mortgage  upon  my  lands  and  an  order  for  the  jjayment  of  the 
money  to  the  defrauder;  the  uKjrtgagee  acts  upon  these  docu- 
ments, and,  exercising  every  usual  precaution,  accepts  the  mort- 
gage and  pays  my  order.  I  ought  to  lose.  And  observe  the 
reason.  If  the  law  imposes  no  duty  of  carefulness  upon  me,  I 
have  been  no  more  negligent  than  the  mortgagee,  for  without 
duty  there  can  be  no  negligence.^  If  I  have  neglected  no  duty, 
I  have  acted  quite  properly.  If  I  have  acted  properly,  I  can- 
not be  blamed  for  the  mortgagee's  loss.  And  if  I  am  not  re- 
sponsible for  the  loss,  I  ought  not  to  pay  it.  Positing  the 
existence  of  a  duty  of  carefulness,  however,  we  may  say  that, 
although  the  documents  were  not  binding  upon  me  when  I 
signed  them,  yet  bv  reason  of  my  neglect  of  duty  they  became 
obligatory  when  the  mortgagee  changed  his  position  upon  the 
faith  of  them;  or  rather  that  I  then  became  estopped  from 
denying  their  obligatory  character. 

I.  Execution  Fraudulently  Obtained. 

A  study  of  the  authorities  of  this  class  reveals  the  greatest 
confusion;  principally,  it  is  thought,  because  of  the  almost  en- 
tire absence  from  them  of  conscious  reference  to  the  principles 
of  the  law  of  estoppel.  Various  other  principles  and  various 
distinctions  have  been  attempted,  but  without  satisfactory  re- 
sult, or  with  this  result  only,  that  they  may  when  closely  ex- 
amined be  found  to  be,  in  one  way  or  another,  unconscious 
illustrations  or  adaptations  of  tiie  ]>rinciples  of  estoppel. 

Laymen  and  Lettered;  Void  and  Voidable. —  For  example, 
distinctions  are  drawn  between  the  case  of  a  dupe  who  is  "a 
layman  and  not  a  lettered"  individual,  and  a  dupe  of  greater 

1  Per  Bramwell,  L.  J.,  in  Dickson  v.  Reuters,  etc.  (1877),  3  C.  P.  D.  5;  47 
L.  J.  C.  P.  1.     And  see  ante,  ch.  V. 
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pretension ;  bet\^'een  occasions  in  "  which  no  extraordinary  cau- 
tion was  necessary"  and  those  in  which  it  was;  between  cases 
in  which  the  dupe  was  deceived  as  to  the  actual  contents  of 
the  document,  and  in  others  as  to  its  legal  effect;  between  cases 
in  which  the  deception  was  as  to  the  land  affected  by  the  docu- 
ment, and  in  others  as  to  the  disposition  made  of  the  land  ;  and 
above  all  between  cases  in  which  the  document  was  void,  and 
in  others  in  which  it  was  voidable. 

To  the  writer  all  these  distinctions  may  be  supplanted  by  the 
law  of  estoppel;  and  the  various  circumstances  referred  to  will 
have  their  due  effect  in  helping  us  to  determine  whether  or  not 
in  each  i)articular  case  the  dupe  ought  to  be  estopped. 

The  Authorities. —  A  short  review  of  some  of  the  authorities 
is  necessary  to  make  this  clear. 

(1582)  In  Thoroughgood' s  Case^  Lord  Coke  held  that  if  a  deed 
be  read  or  explained 

"to  the  party  who  delivereth  it  ...  in  other  words  than  in  truth  it  is, 
.  .  .  it  shiiU  not  bind  ...  so  as  he  who  rnaketh  it  be  a  layman  and 
being  not  lettered  be  (without  covin  in  liimself )  deceived;  and  that  is  proved 
by  tlie  usual  form  of  pleading  in  such  cases,  that  is  to  say,  that  lie  was  a 
layman  and  not  learned,  and  that  tlie  deed  was  read  to  him  in  other 
words." 

Lord  Coke  said  nothing  as  to  lettered  but  lazy  people  who 
complacently  assume  the  truth  of  that  which  is  told  them  and 
are  deceived  ;  but  it  is  not  hard  to  see  what  he  would  have  said 
to  them. 

In  Touchstone  (56)  we  find  the  following: 

"  So  if  the  party  that  is  to  seal  the  deed  can  read  himself  and  doth  not, 
or  being  an  illiterate  or  a  blind  man  doth  not  require  to  hear  the  deed 
read  or  the  contents  thereof  declared,  in  these  cases,  albeit  the  deed  be  con- 
trary to  his  mind,  yet  it  is  good  and  unavoidable." 

These  two  authorities  are  old,  but  their  doctrine  is  whole- 
some. 

(1831)  In  Edwards  v.  Brown"^  it  is  said: 

"I  agree  with  my  brother  Russell  that  whatever  shows  that  the  bond 
never  was  the  deed  of  the  defendant  may  be  given  in  evidence  under  non 
est  factum.  But  if  the  party  actually  executes  it,  and  was  competent  at 
the  time  to  execute  it,  and  was  not  deceived  as  to  the  actual  contents 
of  the  bond,  though  he  might  be  misled  as  to  the  legal  effect,  and  though 
he  might  have  been  entitled  to  avoid  the  bond  by  stating  that  he  was  so 
misled,  it  nevertheless  became  by  the  executior^  the  deed  of  the  defendant, 
and  he  is  not  at  liberty  upon  the  plea  of  non  est  factum  to  say  it  was  not." 

(1852)  Hiorns  v.  llolton?     The  execution  of  a  deed   was 

"  fraud ulentl}'  obtained  "  (particulars  not  given),  upon  the  faith 

of  which  money  was   advanced  by  a  third  person ;  and  Sir 

1 2  Rep.  9a.  2 1  Cr.  &  J.  31 1 ;  9  L.  J.  Ex.  984.  8 16  Beav.  259. 
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John  Eorailly  held  the  dupe  bound,  although  "he  did  not  un- 
derstand what  he  was  doing."  Ho  was  probably  a  lettered 
individual. 

(1857)  Vorley  v.  Cooke}  A  solicitor  laid  before  his  client  a 
mortgage  reciting  that  costs  (£780)  were  owing  to  the  solicitor, 
and  that  it  had  been  agreed  to  give  a  mortgage  for  the  amount. 
The  solicitor  told  the  client  that  the  instrument  was  a  cove- 
nant to  produce  title-deeds,  similar  to  other  instruments  which 
he  had  theretofore  executed.  The  client  took  the  solicitor's 
word  for  it,  and  executed  the  mortgage,  which,  of  course,  was 
shortly  afterwards  transferred  to  an  innocent  holder  for  value. 
Kindersley,  V.  C,  decided  in  favor  of  the  dupe,  saying: 

"If  the  solemnities  of  si^ninp:,  sealing  and  delivering  are  tainted  with 
imposture  and  deceit,  tliese  solemnities  cease  to  have  a  binding  effect,  and 
the  instrument  to  which  tliey  have  been  fraudulently  applied  cannot  be 
the  act  and  deed  of  liim  who  had  no  mind  or  intention  to  execute  such  an 
instrument,  and  who  applied  tl.ese  solemnities  on  a  false  repreaentation  of 
the  nature  of  the  deed,  and  with  tiie  mind  and  intention  to  execute  a  deed 
of  a  different  kind  and  for  a  different  purj)ose  from  that  which,  by  deceit 
and  fraud,  was  subptituted.  Therefore  it  is  that  evidence  of  the  impost- 
ure, falsehood  and  fraud  of  sucli  a  description  can  be  given  at  law  under 
tiie  plea  non  est  factum,  for  the  instrument  is  no  more  a  genuine  deed  tlian 
if  tiie  signature  had  been  forged." 

ISTo  distinction  here  between  lettered  and  lay  people. 

(1860)  Ogilvie  v.  Jeaffreson,-  three  years  later  and  by  the 
same  judge,  was  to  the  same  effect,  but  with  this  important 
suggested  qualification: 

"When  the  plaintiff  was  imposed  upon,  the  occasion  was  one  on  which 
no  extraordinary  caution  was  necessary." 

(1800)  Foster  v.  McKinnon?  The  indorsement  of  a  bill  was 
obtained  by  fraudulently  alleging  that  it  was  a  guaranty,  simi- 
lar to  one  previously  given.  The  bill  was  "  in  the  ordinary 
shape  of  a  bill  of  exchange,  and  bore  a  stamp,  the  impress  of 
which  w^as  visible  through  the  paper."  The  dupe  placed  his 
signature  on  the  back  of  the  bill,  immediately  after  that  of  an- 
other indorser.  In  an  action  upon  the  bill  by  a  hona  fide  holder 
a  verdict  went  for  the  dupe  upon  the  following  charge: 

"If  the  indorsement  was  not  the  defendant's  signature,  or  if,  being  his 
signature,  it  was  obtained  upon  a  fraudulent  representation  that  it  was  a 
gu;irantee.  and  the  defendant  signed  it  without  knowing  that  it  was  a  bill 
and  under  the  belief  that  it  was  a  guarantee,  and  if  the  defendant  int.s  nt)t 
guiltij  of  any  negligence  in  so  signi)ig  </(t;  jKij)f;-,the  defendant  was  entitled 
to  tlie  verdict." 

In  term  this  charge  was  held  to  be  right;  but  the  court  was 
evidently  not  very  well  satisfied  that  there  was  no  negligence, 

U  Giflf.  230;  27  L.  J.  Ch.  185.  3  l.  R.  i  C.  P.  701;  38  L.  J.  C.  P. 

2  2  Gitf.  353;  28  L.  J.  Ch.  905.  310. 
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for  a  new  trial  was  ordered  so  that  there  might  be  "further 
investio-ation." 

(1871)  In  Hunter  v.  Walters'^  Lord  Platherley  said: 

"I apprehend  that  if  a  man  executes  a  solemn  instrument  by  which  he 
conveys  an  interest,  and  if  he  signs  on  the  back  a  receipt  for  money  —  a 
document  which,  as  tlie  vice-chancellor  observes,  could  not  be  mistaken, — 
/((•  cannot  affect  not  to  know  ichat  he  is  doing,  and  it  is  not  enough  for  him 
afterwards  to  say  that  he  thought  it  was  only  a  matter  of  form." 

Mellish,  L.  J.,  said: 

"Now  in  my  opinion  it  is  still  a  doubtful  question  at  law,  on  which  I  do 
not  wish  to  give  any  decisive  opinion,  whetlier.  if  there  be  a  false  repre- 
sentation respecting  the  contents  of  a  deed,  a  person  who  is  an  educated 
person,  and  who  might  by  a  very  simple  means  have  satisfied  himself  as 
to  what  the  contents  of  the  deed  really  were,  may  not,  bif  executing  it 
negligently,  be  estopped  as  between  himself  and  a  person  wlio  innocently 
acts  upon  the  faith  of  the  deed  being  valid  and  who  accepts  an  estate 
under  it." 

And  James,  L.  J.,  said : 

"I  am  of  opinion  that  the  rule  of  equity  is  the  rule  of  common  sense, 
that  the  principal  must  suffer  for  the  fraud  of  his  agent,  and  not  the 
stranger  who  is  dealing  with  the  agent;  that  the  man  icho  has  made  the 
representations  (i.  e.,  the  man  who  although  deceived  has  executed  the  doc- 
ument), under  tvhatever  circumstances,  mast  bear  the  consequences  of  tliose 
representations,  and  not  the  man  who  has  trusted  to  the  representations 
so  made." 

(1886)  National  v.  Jackson?  One  Jackson  induced  his  two 
sisters  to  execute  conveyances  of  property  to  him  by  telling 
them  that  they 

"  were  two  deeds  respecting  the  mortgage  of  £700.  which  it  was  necessary 
that  they  should  sign,  as  he  was  going  to  clear  off  King's  mortgage  and 
send  the  deeds  to  King." 

Cotton,  L.  J.,  said : 

"The  defendants  trusted  Jackson,  both  as  their  brother  and  solicitor, 
and  cannot  be  said  to  have  \wvu  guilty  of  neglect  in  so  doing.  .  .  . 
Now  the  rule  of  law  is,  that  if  the  person  who  seals  and  delivers  a  deed  is 
misled  by  the  misstatement  or  misrepresentation  of  the  persons  procuring 
the  execution  of  the  deeds,  so  that  he  does  not  know  wiiat  is  the  instru- 
ment to  which  he  puts  his  hand,  the  deed  is  not  his  deed  at  all:  because 
he  was  neither  minded  nor  intended  to  sign  a  document  of  that  character 
or  class,  as,  for  instance,  a  release  while  intending  to  execute  a  lease.  Such 
a  deed  is  void.  .  .  .  On  the  evidence  it  is  clear  that  notiiing  was  said  to 
mislead  them  as  to  the  nature  of  the  instrument  they  were  executing.  It 
is  doubtful  how  far  they  understood  the  nature  of  the  deeds,  but  it  is  in 
my  opinion  clear  upon  the  evidence  that  tliey  knew  that  the  deeds  dealt  in 
some  UKiy  with  their  houszs.     Tliis  contention  therefore  fails." 

Lindley,  L.  J.,  said : 

"It  is  impossible,  consistently  with  legal  principles,  to  hold  the  convey- 
ance executed  by  their  sisters  absolutely  void.  They  knew  that  they  re- 
lated to  their  houses  although  they  did  not  understand  their  effect.  They 
trusted  their  brother  and  were  cheated  by  him.  On  the  authority  of 
Thorougligood's  case  and  other  cases  tliese  deeds  cannot  be  considered 
void,  though  they  may  be  set  aside  as  voidable,  except  as  against  a  pur- 
chaser for  value  without  notice." 

IL.  R  7  Ch.  82;  41  L.  J.  Ch.  175.  2  33  ch.  D.  t 
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Lope<5,  L.  J.,  said : 

"Were  their  ronvi'yances  void  in  law?  Tliat  doponds  on  tlio  evidonce, 
from  which  it  appears  that  they  kueto  they  were  e.reeutiiKj  deeds  of  .some 
kind  or  other,  'i'hcy  ck-arly  did  not  know  the  oirect  of  them— but  as  to 
this  they  rehed  on  tlieir  brother." 

(18S7)  llci'clnner  v.  AlliotL'     A  female  mortgagee  left  her 

mortgage  with  her  solicitor.     Subsequently  she  executed  an 

assigniiumt  of  it  U])()n  a  rei)resent;ition  made  by  the  solicitor 

that  it  was  a  document  to  extend  the  time  for  payment.     Boyd, 

C,  said  : 

"Tlie  plaintiff  executed  the  afisip;nment  upon  a  misrepresentation  made 
as  to  its  iKiture,  eharacter  and  content.'!.  She  was  told,  and  believec],  that 
it  was  to  ])rovide  an  extension  of  the  term  of  payment  of  the  mort;,'age 
held  by  her,  and  that  only.  Her  sij^nature  in  tliis  view  was  obtained  by  a 
piece  of  deception  which  involved  a  fninlamental  mistake  on  her  jiart.  and 
the  assignment,  according  to  authorities  by  which  I  am  bound,  would  be 
void  even  in  the  hands  of  an  innocent  holder." 

(1893)  Onward  v.  Smithson.*  A  deed  was  executed  upon 
the  faith  of  a  misrepresentation  as  to  the  land  which  it  af- 
fected— probably  the  most  important  part  of  a  deed, — and  it 
was  held  not  to  be  void. 

"  For  thev  intended  to  execute  a  deed  containing  what  this  deed  did  con- 
tain, though  thev  were  iTiduced  to  execute  it  by  a  fraudulent  concealment 
of  the  fact  that  it  related  to  land  which  they  had  already  conveyed." 

Void  and  Voidable. — One  cannot  peruse  these  various  opin- 
ions and  retain  any  clear  view  of  the  distinction  between  void 
and  voidable  deeds.'  (1)  If  we  take  the  distinction  to  be  be- 
tween deception  "as  to  the  actual  contents  "  on  the  one  hand, 
and  "as  to  the  legal  effect"  on  the  other  (Edwards  v.  Broic/i, 
ante),  we  find  ourselves  confronted  with  Xational  v.  Jackson 
{ante\  and  find  it  impossible  to  say  whether  the  circumstances 
of  that  case  brought  it  within  the  one  or  the  other  class.  There 
the  dupes  "dealt  in  some  way  with  their  houses,"  and  they 

'14  Ont.  714.    But  see  Dominion  and  scai  to  an  instrument  which  he 

Bank  v.  Blair  (1880),  30  U.  C  C.  P.  never  intended  and  had  no  mind  to 

591_  execute."'     If  by  this  is  meant   that 

'(1893)  1  Ch.  14;  62  L.  J.  Ch.  138.  there  is  a  distinction  between  cases 

3  In  Kerr  on  Fraud  (2d  ed..  p.  9)  in  which  a  man  intends  to  f/(^//r<?)- a 

the   matter   is   put   thus   (the  italics  deed  and  those  in  which  he  does  not, 

are  by  the  present  writer):     "  A  dis-  the  proposition   can   be  readily  as- 

tinction  must  betaken  between  cases  sented  to,  but  in  tliat  case  it  has  no 

where  a  man  executes  an  instrument  relation  to  the  problem  of  void  and 

with  the  mind  and  intention  to  exe-  voidable  deeds.     If   there   be  some 

cute  it,  though  his  assent  may  have  other  meaning  in  the  sentence,  its 

been   obtained  by   fraud,  and   cases  illusive  quality  well  illustrates   the 

where  a  man  is  by  fraudulent  con-  prevalent  confusion. 
trivances  induced  to  i)ut   his  hand 
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knew  notliiiii^  as  to  the  effect  of  the  deeds  because  they  knew 
little  or  nothing  of  their  contents.  "We  have  also  to  explain 
Oruoard  v.  Smithson  {ante).  (2)  If  we  take  the  distinction  to 
be  between  cases  in  which  a  document  is  executed  "  with  the 
mind  and  intention  to  execute  a  deed  of  a  different  kind  and 
for  a  different  purpose  from  that  which  by  deceit  and  fraud 
was  substituted"  ( YorJey  v.  Cooke.,  aiite),  we  are  met  with  the 
quotation  from  Touchstone  («/i^t')  that  in  some  such  cases,  "al- 
beit the  deed  be  contrary  to  his  mind,  yet  it  is  good  and  un- 
avoidable; "  by  the  statement  in  Kennedy  v.  Green '  that  "  a 
man  is  not  to  avoid  the  consequences  of  a  want  of  due  diligence 
by  stating  that  he  has  neglected  those  means  which  would  have 
been  required  if  he  had  used  reasonable  caution,"  and  by  the 
statement  in  Hunter  v.  Walters  {ante)  that  sometimes  a  man 
"cannot  affect  not  to  know  what  he  was  doing." 

The  strong  impression  left  by  the  cases  is  that  the  terms 
"  void "  and  "  voidable  "  are  used  teleologically,  so  to  speak, 
rather  than  in  a  scientific  classification.  That  is  to  say,  we 
have  no  specification  of  the  essential  elements  of  the  two  classes 
of  documents;  but  the  words  represent  vaguely  the  quantity 
of  moral  shock  which  the  various  cases  produce  —  a  very  abom- 
inable fraud,  and  we  say  "void;"  one  not  so  disturbing,  and 
Ave  say  "  voidable." 

The  justness  of  this  criticism  will  become  very  apparent 
to  any  one  who  endeavors  to  follow  the  words  into  the  numer- 
ous cases  relating  to  the  transactions  of  infants  and  lunatics 
Perhaps  the  best  that  can   be  said  with  reference  to  the  con 
tracts  of  infants  is  contained  in  the  old  dictum  of  Eyre,  C.  J. 

"When  the  court  can  pronounce  the  contract  to  be  to  the   infant's 
prejudice,  it  is  void;  and  when  to  his  benefit,  as  for  necessaries,  it  is  good 
and  when  the  contract  is  of  an  uncertain  nature  as  to  benefit  or  prejudice, 
it  is  voidable  only  at  the  election  of  the  infant."  ^ 

In  an  able  judgment  Hemphill,  C.  J.,  suggested 

"that  if  the  seml)lance  of  benefit  be  regarded  as  a  criterion,  the  more  ra- 
tional and  consistent  rule  would  be  that  tl\e  act  sliould  not  be  deemed  void 
unless  it  was  one  of  those  wliich,  as  a  general  principle,  it  would  be  better 
for  the  infant  that  they  sliould  be  deemed  void  than  voidable."-' 

But  the  learned  Chief  Justice  is  constrained  to  avow  that 

"notwithstanding  the  man}'  attempts  of  the  bench,  the  profession,  and 
jurists  to  elucidate  the  subject,  yet  the  questions  as  to  what  acts  of  minors 

'  (1S34)  3  My.  &  K.  713.  ^  Cummings  v.  Powell  (1852),  8  Tex. 

■^  Keane  v.  Boycott  (1795),  2  H.  Bl.      90.     And  see  the  cases  there  cited. 
51. 
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Bhall  bo  regarded  as  void  and  wliat  vnidalilc,  and  wliat  t!ie  rritprions  liy 
wliith  tlie  precise  iliaracter  of  tlieir  acts  shall  be  determined,  reuiaiu  in- 
volved in  doubt  and  dirticuity."' 

The  I;i\v  in  the  United  State.s  with  reference  to  the  contrricts 
of  lunatics  is  still  less  satisfactor}',  for  in  such  cases  much  is 
said  to  depend  (in  addition  to  considerations  of  benefit  or  dis- 
advantage) upon  whether  "the  incoin|)etent  has  been  placed 
under  guardianship."  ^ 

The  same  uncertainty  atten<ls  deeds  made  under  duress,  and 
there  is  the  same  attem[)t  to  divide  them  into  void  and  void- 
able.' 

The  justness  of  the  criticism  (that  the  words  are  customarily 
used  in  loose  and  indetinito  fashion)  may  also  be  argued  from 
the  ambiguous  way  in  which  they  are  employed  in  statutes  — 
the  word  "void"  being  frequently  used  when  "  voidat)lo'"  is 
intended;*  and  also  from  the  fact  that  sometimes  judicial  lan- 
guage indicates  that  although  a  deed  may  be  "  null  and  void^ 
yet,  as  between  S.  and  a  purchaser  for  value  on  the  faith  that 
they  were  valid,  they  may  be  vaU(V  * 

To  the  writer  it  appears  that  the  current  phraseology  was 
emploj'cd  faute  de  inleux;  or  rather,  perhaps,  in  default  of  a 
clear  apprehension  of  the  principles  involved.  The  two  classes 
of  cases  were  clearly  seen  to  exist  —  those  in  which  the  signer 
ought  and  those  in  which  he  ought  not  to  be  bound;  and  the 
reason  also  was  (for  the  most  part)  seen,  namely,  carelessness. 
What  was  not  understood  was,  upon  what  principle  a  deed 
could  be  not  binding  when  executed,  as  between  the  parties  to 
it;  and  yet  afterwards,  without  any  further  act  on  the  part  of 

J  Id.  8r).  U.  S.  143;  Bennett  v.  Mattingly(lS86), 

2Devlin  on  Deeds,  vol.  1,  73,  74;  110  Ind.  202;  11  N.  E.  R.  792.' 

Allis  V.  Billings  (1843).  6  Met.  (Mass.)  5  Per  Erie,  C.  J.,  in  Swan  v.  Nnrtii 

417;  Cockrill  v.  Cockrill  (1899),  34  C.  B.  A.  (1859),  7  C.  B.  N.  S.  430;  30  L.  J. 

C.  App.  254;  92  Fed.  R.  811.  C.  P.  113.     With  reference  to  judg- 

3  Anson  on  Contracts  (2d  Am.  ed.),  nients,  too,  we  are  very  truly  told 

177;  Clark  on  Contracts,  363;  Chand  that  "the  distinctions  between  void 

on  Consent.  02;  Bush  v.  Brown  (1875),  and    voidable   judgments    are   very 

49  Ind.  577;  Oregon  v.  Forrest  (1891),  nice,  and  they  may   fall   under  the 

128  N.  Y.  83;  28  N.  E.  R.  137:  Sorn-  one  class  or  the  other  as  they  are  re- 

borger  v.  Saiiford  (1892),  34  Neb.  498;  garded  for  dilYerent  purposes."     Ex 

52   N.  W.    R,    308;    Miller   v.  Minor  parte  Lange  (1873),  18  WalL  (U.  S.) 

(1893).  98  Mich.  103:  57  N.  W.  R.  101.  175,  176. 

*See  Ewell   v.   Daggs  (1882),   108 
28 
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the  signer,  become  bindin;^  upon  him  as  against  other  persons. 
Thus  it  was  said  that  there  is  no  case 

"that  shows  that  an  instrument  which,  when  executed,  is  incapable  of 
liavinfi:  any  opi?rati<in  and  is  no  doed,  ran  afterwards  become  a  deed  by 
beinj^  completed  and  (ielivered  by  a  stranger  in  the  absence  of  the  partj 
who  executed,  and  unauthorized  b}-  instrument  under  seal."i 

Distinctions  were  therefore  attempted  between  degrees  of 
fraud  practiced  on  the  dupe  rather  than  between  degrees  of 
carelessness  exhibited  by  him.  And  it  was  said  that  if  the 
fraud  of  the  knave  was  of  certain  (not  very  certain)  character, 
the  deed  was  void  against  strangers;  instead  of  saying  that  if 
the  carelessness  of  the  dupe  was  the  cause  of  his  deception,  he 
■was  estopped  as  against  those  strangers  from  asserting  that  it 
■was  void. 

Solution. —  Eightly  viewed,  no  document  obtained  by  mis- 
re])resentation  (whether  the  vilest,  the  most  complex,  the  most 
simple,  or  the  most  innocent)  is  binding  upon  the  dupe;  and  its 
character  remains  constant  (it  cannot  change),  accompanying  it 
into  whatsoever  remotest  hands  it  may  come.-  As  against  per- 
sons, however,  who  upon  the  faith  of  it  being  a  valid  docu- 
ment have  changed  their  positions,  the  dupe,  if  the  fault  be 
chargeable  to  his  carelessness,  is  estopped,  for  he  has  assisted 
the  misrepresentation  and  provided  the  opportunity  for  it.  That 
is  the  rationale  of  the  matter. 

It  may  be  suggested  that  admitting  this  solution  to  be  theo- 
retically sufficient,  yet  that  it  is  of  no  practical  utility,  for  we 
are  still  left  to  the  uncertainty  of  the  word  "carelessness." 
That  is  perfectly  true;  but  it  is  something  at  all  events  to  know 
that  it  is  carelessness  that  we  have  to  deal  with;  for  we  shall 
then,  for  the  first  time,  be  in  a  position  to  develop  rules  for 
future  guidance.  That  carelessness  must  be  defined  and  ascer- 
tained is  little  reason  for  eliminating  it  from  our  jurisprudence; 
and  the  advance  obtained  by  regarding  the  matter  from  an 
estoppel  standpoint  may  readih'^  be  appreciated  by  observing 
the  reason  at  present  given  for  regarding  a  document  as  void: 

"  It  is  invalid  not  merely  on  the  ground  of  fraud  where  fraud  exists, 
but  on  the  ground  that  the  mind  of  the  signer  did  not  accompany  the 

iriibblewhite  v.  McMorine  (1P.10),  See  Sheffield  v.  Woodcock  (1841),  7 

6  M.  &  W,  COO.     By  curious  coinci-  M.  &  W.  574;  10  L.  J,  Ex.  492. 

dence  the  very  deed  to  which  the  -Somes  v.  Brewer  (1824),  19  Mass. 

learned   judge   referred    was   after-  183;  Williams  v.  Given  (1849),  6  Grat, 

wards  an  example  of  that  which  he  (Va,)  <JG8;  Onward  v.  Smithson  (1893), 

thought  to  be   without    precedent.  1  Ch.  14;  G2  L,  J,  Ch.  138. 


EXECUTION    OF   DOCUMENTS.  4.'35 

Bignatuip;  in  other  words,  that  ho  never  intended  to  sign  and  therefore  in 
contempliitioii  of  the  law  never  did  .sign  the  coutract  to  wiiicli  his  name  is 
appended."! 

It  is  something  to  be  able  to  relieve  the  courts  from  such  con- 
tradiction as  this,  and  to  substitute  the  remark  that  althouf'h 
the  signer  did  in  contemplation  of  everybody  sign  the  contract, 
yet  that  because  of  the  fraud  he  is  not  bound  by  it;  and  that 
he  is  or  is  not  estopped  from  so  saying  according  as  his  conduct 
may  or  may  not  exhibit  "an  appropriate  measure  of  prudence 
to  avoid  causing  harm  "  to  others.'^ 

It  is  not  asserted  that  there  is  no  true  distinction  between 
void  and  voidable  deeds.  Beyond  question  there  is  a  very 
clear  line  between  them,  determinable  by  the  well-known  con- 
sideration that  some  of  them  are  capable  of  confirmation  and 
others  are  not.'  According  to  this  classification,  certain  deeds 
(such  as  those  in  violation  of  public  policy)  are  void;  and  deeds 
obtained  by  misrepresentation  (whatever  the  character  of  it) 
are  voidable;  that  is  to  say,  are  capable  of  confirmation.*  It 
would  be  clearly  unscientific  and  confusing  were  we,  by  dif- 
ferent definitions  and  fresh  considerations,  to  subdivide  these 
voidable  deeds  again  into  void  and  voidable. 

The  matter,  therefore,  may  be  put  in  this  form:  (1)  The 
dupe,  having  been  misled,  is  not  bound  by  the  document,  and 
as  between  him  and  the  knave  there  is  no  estoppel;  but  (2)  as 
between  him  and  innocent  parties  he  will  be  estopped,  if  he 
have  been  careless,  "albeit  the  deed  be  contrary  to  his  mind." 
He  will  be  estopped  although  he  was  tricked  into  executing  a 
document  of  a  nature  wholly  different  from  that  which  he  in 
fact  believed  it  to  be  — 
"by  executing  it  negligently  be  estopped  as  between  himself  and  a  person 

^Foster  v.  MacKinnon  (1809),  L.  R  set  aside  by  the  action  of  some  per- 

4  C.  P.  711;  38  L.  J.  C.  P.  310.  son  concerned  "  (Markby's  Elements 

^Ante,  p.  30.  of  Law,  sec.  273),  is  scientific.     It  re- 

sCunimings  v.  Powell  (1S.V3),  STex.  mained  for  English-speaking  lawyers 

85.     The   continental   division    into  to  subdivide  this  voidable  class  into 

(1)  absolutely  void  (e.  g.,  a  will  of  an  void  and  voidable.     See  it  referred 

infant),  (2)  relatively  void  (e.  g..  a  to  in  Pearsoll  v.  Chapin  (I860).  44  Pa. 

bishop's  lease  "exceeding  the  period  St.  1"):  Seylar  v.  Carson  (1871),  (51)  Pa. 

prescribed  by  law;  wliich  is  good  as  St.  81. 

against  the  bishop,  but  not  as  against  Mt  cannot  be  contended  that  in 
his  successor"),  and  (3)  voidable,  any  of  the  instances  above  given  the 
namely,  "those  which  produce  their  document  could  not  have  been  con- 
legal   result;  but  this  result  can  be  finned  by  the  dupe. 
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who  innocently  acts  ny)on  the  fuith  of  the  deed  being  valid  and  who  ac- 
cepts an  estate  under  it."  ' 

Or,  as  put  in  Coote  on  Mortgages  r^ 

"Whore  two  innocent  persons  arp  affected  by  the  fraud  of  the  solicitor, 
the  one  who.  by  si>rniii<;  (loemntMits.  jilthoMi^h  in  ignorance,  enables  the 
solicitor  to  commit  the  Iraiul.  sufTers." 

In  this  view  the  distinctions  between  lettered  and  unlettered 
individuals,  between  occasions  calling  for  "extraordinary  cau- 
tion," and  other  occasions,  etc.,  are  distinctions  not  in  the  law 
but  in  the  facts.  The  question  must  always  be  whether  the 
dupe  has  acted  with  reasonable  diligence  or  whether  he  has  been 
careless,  and  the  circumstances  (including  those  just  referred  to) 
of  each  case  must  be  taken  into  account  in  judging  his  conduct. 

United  States  Law. —  The  law  in  the  United  States  seems  to 
be  fairly  established  upon  this  basis.  Chief  Justice  Gibson  thus 
states  it : 

"If  a  party  who  can  read  will  not  read  a  deed  put  before  hira  for  execu- 
tion: or  if,  being  unable  to  read,  will  not  demand  to  have  it  read  and  ex- 
plained to  him.  he  is  yuiltif  of  supine  negligence,  which  I  take  it  is  not  the 
fc.ubject  of  protection  eitlier  in  equity  or  law."  3 

So  in  Green  v.  Wilkle  it  is  said  that 
•'a  party  who  is  ignorant  of  the  contents  of  a  written  instrument  from  in- 
ubility  to  read,  who  signs  it  without  intent  to  do  so.  and  is  chargeable  with 
no  negligence  in  not  ascertaining  its  character,  is  not  bound  by  it  in  the 
liands  of  a  bona  fide  purciiaser."'* 

iPer  Mellish,  L.  J.,  in  Hunter  v.  188;  75  N.  W.  R.  125;  Olson  t.  Roy- 
Walters  (1871),  L.  R.  7  Ch.  82;  41  L.  em  (1899),  77  N.  W.  R.  818  (Minn.). 
J.  Ch.  175.  If  signer  cannot  read  he  must  require 

2  4th  ed.  856.     So  also,  if  a  creditor  the   document  to   be  read  to  him. 

be  fraudulently  induced  to  give  up  Metcalfe    v.    Metcalfe,   85    Me.   473. 

some  of  his  securities,  he,  and  not  There  must  be  no  carelessness.  Webb 

the  surety,  must  suffer.     Merchants'  v.  Corbin  (1881),  78  Ind.  403;  Green 

Bank  v.  McKay  (1890),  12  Ont.  498.  v.  Wilkie  (1896),  98  Iowa.  74;  66  N. 

3ReGreenfield(1850),  14Pa.St.  496.  W,   R.    1046.      For  example,  if  the 

^(1896)  98  Iowa,  74;  66  N.  W.  R.  document  be  improj)erly  read  by  a 

1046.     Signer  must  read  if  he  can.  stranger,  and  neighbors  are  present 

Roach  v.  Karr  (1877),  18  Kan.  529;  who  might  have  been  appealed  to, 

.^tna  v.  Franks  (1880),  53  Iowa,  618;  the   signer  is   bound.      Swamell   v. 

6   N.  W.  R.  9;  Cowgill   v.  Pettilish  Watson  (1874),  71  111.  456.     Distinc- 

(1892),  51  Mo.  App.  264;  Kalamazoo  tion  is  sometimes  taken  where  the 

V.  Clark  (1892),  52  Mo.  App.  593;  El-  document    is    altogether    different 

mendorf  v.  Tejada  (1893),  23  S.  W.  R.  from  that  intended.     Webb  v.  Cor- 

935  (Tex.);  Metcalfe  v.Metcalfe  (1893),  bin,  ante;  and  Green  v.  Wilkie,  ante. 

85  Me.  473;  27  Atl.  R  457;  Biaisdell  But  the  general  argument  (as  above) 

V.  Leach  (1894),  35  Pac.  R.  1019;  El-  leaves  no  room  for  such  a  considera- 

dridge  v.  Railroad  Co.  (1895),  88  Me.  tion.     The  question  is  not  whether 

191;  33  Atl.  R.  974:  Hill  v.  Yarbrough  the  dupe  has  been  deluded  as  to  the 

(1896),  62  Ark.  326;  35  S.  W.  R.  433;  whole  document,  or  as  to  part  or 

Engstad  v.  Syverson  (1898),  72  Minn,  parts  of  it  only;  but  whether  he  has 
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Tn  some  cases  even  the  excuse  of  reasonable  diligence  seems 
to  be  excluded;  and  it  is  certainly  more  in  accordance  with 
principle  that  the  j)erson  selecting  the  rascal  should  suller, 
rather  than  he  who  is  misled  by  him. 

"Upon  this  same  |)riiuMj>le  it  is  almost  universally  held  that  whenever 
an  instrutnt'iit  is  procmt'il  from  one  iierson  by  the  fraud  or  villainy  of 
anotiier.  evenif  sinii  fraud  or  villainy  should  amount  to  a  criminal  offense, 
if  all  the  rij^hts  which  tlie  instrument  a|)i)ar('ntly  f^ivt'S  slKjuld  at  tliat  time 
or  afterwards  be  transferred  to  another  who  should  be  an  innocent  and 
bona  fide  holder  for  value,  the  innocent  and  6t»Hayit/e  holder  could  enforce 
the  instrument  against  the  maker,  although  the  maker  might  also  be  an 
innocent  person.  In  such  a  case  the  maker  wouM  be  estopped  from  claim- 
ing tiiat  the  instrument  was  void  as  against  the  innocent  honafida  holder."'  ^ 

Analogij. —  Useful  analogy  may  be  found  in  one  of  the  points 
considered  in  a  previous  chapter.'^  We  there  saw  that  if  an 
owner  of  goods  were  swindled  into  parting  with  possession  of 
them,  a  purchaser  from  the  swindler  would  be  protected  if  the 
title  had  passed  from  the  owner  to  the  swindler;  but  if  it  had 
not  passed  —  if  there  had  been  in  reality  no  contract  at  all  be- 
tween them  —  then  of  course  the  swindler's  vendee  could  take 
nothing.  "VVe  also  saw,  however,  that  although  there  might 
be  no  contract,  yet  if  the  owner  had  equipped  the  swindler 
with  indicia  of  ownership  of  the  goods,  the  owner  would  be 
estopped  from  denying  that  the  title  had  passed. 

These  principles  are  applicable  to  the  subject  under  discus- 
sion. For  where  a  transfer  of  property  is  executed,  the  title 
passes  to  the  grantee  even  though  he  be  a  swindler  (for  the  act 
is  separable  from  the  motive  which  induced  it,  and  is  an  act, 
although  revocable  for  fraud);  and  the  swindler,  passing  on  the 
title,  gives  to  the  innocent  purchaser  that  which  he  can  be  de- 
prived of  by  superior  equity  only. 

But  waiving  this  point,  the  intervention  of  estoppel,  as  in  the 
analogous  case  above  referred  to,  ends  the  dispute.  For  even 
if  it  be  admitted  that  the  transfer  from  the  owner  to  the 
swindler  is  void,  yet  the  owner  is  estopped  from  so  saying  as 
against  an  innocent  purchaser  who  has  relied  upon  the  docu- 
ment.    The  question  then  becomes,  not  one 

•'of  af!irming  or  disaffirming  any  contract" —  not  a  question  of  void  and 
voidable  —  '•  liut  a  question  whether  the  owner  of  the  goods  has  by  his  con- 
too  easily  fallen  a  prey  to  the  would  be  bound  by  a  note  which  he 
swindle  —  whatever  its  character.  signed  under  misrepresentation.  If 
1  State  V.  Matthews  (1890),  41  Kan.  the  rule  of  "reasonable  diligence" 
59G;  25  Pac.  R.  80.  And  see  Atch-  be  sufficiently  drastically  construed 
ison  V.  Brasstield  (1833),  51  Kan.  1G7;  and  applied,  it  may  meet  the  require- 
33  Pac,  K.  814.  It  would  hardly  be  nients  of  all  cases, 
contended,  however,  tliat  a  lunatic        -  Ch.  XXL 
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duct  allowed  tlie  person  who  has  either  cheated  him,  or  to  whom  he  has 
intrusted  the  goods,  to  hold  himself  out  as  the  owner  so  as  to  give  a  good 
title  to  a  bona  fide  purchaser  for  value."  i 

II.  EXECDTION  FkAUDULENTLY  COMPLETED. 

Tbo  conclusion  arrived  at  in  the  preceding  paragraphs  that 
there  is  a  duty  of  carefulness  with  reference  to  the  execution 
of  documents  upon  the  faitli  of  which  other  persons  may  change 
their  position  —  a  duty  that  one  shall  inform  himself  as  to  the 
contents  of  that  which  he  signs  —  does  not  involve,  but  is  not 
disparate  from  that  Avhich  is  now  to  follow,  namely,  that  there 
is  a  duty  of  carefulness  not  only  as  to  the  contents  but  as  to 
the  form  and  custody  of  such  documents. 

Once  admitted  that  towards  one's  fellow-men  there  is  some 
duty  of  carefulness  that  one  is  not  too  readily  made  an  instru- 
ment for  their  undoing,  and  it  would  seem  difficult  to  say  that 
opportunity  for  fraud  ought  not  to  be  given  by  carelessly  sign- 
ing a  document  the  contents  of  which  were  misrepresented; 
but  that  such  opportunity  might  with  irapunit}'-  be  given  by 
signing  an  incomplete  document  which  was  afterwards  fraud- 
ulently filled  up,  or  by  intrusting  a  completed  instrument  to 
the  custody  of  one  who  made  fraudulent  use  of  it.  That  in 
one  case  the  fraud  is  prior,  and  in  the  others  subsequent,  to  the 
execution  of  the  instrument,  is  not  sufficient  ground  for  distinc- 
tion ;  and  there  is  the  same  carelessness  and  betrayed  trustful- 
ness in  all  such  cases. 

Division  (f  the  Subject. —  For  the  sake  of  clearness  it  will  be 
well  to  divide  the  subject  into: 

'    I.  Documents  confided  to  another  person, 
II.  Documents  stolen  or  found. 
Cross-divisions  will  be  made  as  follows: 

(1)  A.  Documents  in  complete  form. 
B.  Documents  in  incomplete  form. 

{a)  Blanks  purposely  left. 

{b)  Spaces  carelessl}''  left. 

(c)  Signed,  but  otherwise  blank  slips  of  paper. 

{aa)  Blanks  or  spaces  known  to  the  transferee. 

{bb)  Blanks  or  spaces  unknown  to  the  transferee. 

(2)  A.  "Negotiable"  instruments. 
B.  Other  documents. 

^  Henderson  v.  Williams  (1895),  1  subject  more  fully  discussed,  ante, 
Q.  K  527 ;  64  L.  J.  Q.  B.  308.    See  the    p.  303. 
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I.  Documents  Confided  to  Another  Person. 

A.  "  negotiable  "  instruments. 

Premising  that  the  word  "negotiable"  is  being  used  in  its 
common  acceptation,'  observe  that  various  cases  may  arise: 

(1)  A  signed  document,  in  comi)lete  form,  may  bo  left  with 
some  one  for  custody  merely,  or  for  delivery  upon  the  happen- 
ing of  some  contingency. 

(2)  The  document  so  left  may  be  in  blank  —  blank  spaces  or 
entirely  blank. 

(1)  Completed  JVegotiaUe  Docunients. —  As  to  these  cases  the 
present  writer  adopts  the  language  of  Mitchell,  J.: 

"Tliey  themselves  huve  created  tlie  apcerioy  or  trust  by  means  of  which 
the  framl.  if  any,  has  heen  committed.  It  is  the  duty  of  the  maker  of  ne- 
gotiable paper  to  guard  not  only  himself  but  also  the  public  against  frauds 
of  tiiis  kind."  2 

In  a  very  recent  case  in  the  Supreme  Court  of  the  United 
States  Mr.  Justice  Brewer  said: 

"It  is  said  that  tlie  bonds  were  placed  in  escrow,  and  that  when  an  in- 
strument is  so  placed  there  can  be  no  valid  deliver}'  until  the  condition  of 
the  escrow  has  been  performed,  and  if  without  performance  the  instru- 
ment passes  out  of  the  hands  of  the  one  liolding  the  instrument  in  escrow 
it  is  not  enforceable  against  the  maker,  and  that  in  a  suit  on  the  instru- 
ment the  inquiry  is  always  open  whether  the  condition  of  the  escrow  has 
been  performed.  Wiiatever  may  be  the  rule  in  case  tlie  instrument  so 
placed  in  escrow  be  a  deed  or  non-negotiable  contract;,  we  are  of  opinion 
that  a  different  rule  obtains  when  the  instrument  is  a  negotiable  obliga- 
tion." ^ 

Mr.  Daniel  in  his  valuable  book  on  Negotiable  Instruments 
takes  a  different  view: 

"In  these  cases,  it  will  be  observed,  the  person  witli  whom  such  instru- 
ment is  left  is  its  mere  custodian,  and  not  an  agent  having  any  absolute 
flower  to  dispose  of  it.  He  is  not  as  to  the  instrument  an  agent  with 
imited  powers,  but  the  agency  itself  is  conditioned  upon  the  happening  of 
the  event  upon  which  he  is  to  become  the  agent  to  deliver  it"* 

1  Its  meaning  is  discussed  in  ch.  sj^rovident  v.  Mercer  (1898),  170 
XXIV.  U.  S.  593;  18  S.  C.  R.  788.     And  see 

2  First  Nat.  Bank  v.  Compo  (1895),  Vallett  v.  Parker  (1831),  6  Wend. 
61  Minn.  274;  63  N.  W.  R.  731.  And  (N.  Y.)  G20;  Graflf  v.  Logue  (18S3),  CI 
see  Fearing  v.  Clark  (18(50).  82  Mass.  Iowa,  707;  17  N.  W.  K.  171;  Long  Isl- 
74;  Morris  v.  Preston  (1879),  93  111.  and  v.  Columbus  (1895),  65  Fe.l.  R. 
215;  Chase  Nat. Bank  v.  Faurot  (18%),  455.  But  see  Burson  v.  Huntingdon 
149  N.  Y.  532;  44  N.  E.  R.  164;  Galvin  (1870),  21  Mich.  415. 

V.  Syfers  (1898),  52  N.  E.  R.  (Ind.)  96;  ■"Sec.  854.  And  see  Ontario  Bank  v. 

Cross  v.  Currie  (1880),  5  Ont.  App.  31 ;  Gibson  (1886).  3  Man.  406;  4  Man.  440. 

Merchants'    Bank    v.  Good   (1890),  6  Mr.    Daniel    cites    Awdo    v.    Di.xon 

Man.  339;  Bills  of  Exchange  Act,  45  (1851.  6  Ex.  869;  20  L.  J.  Ex.   295)  as 

&  46  Vic.  (Imp.),  ch.  61,  g  21;  53  Vic.  favorable  to  ins  views;  but  that  case 

(Can.),  ch.  33,  g  21.  is    complicated    with    the    circuiu- 
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This  reasoning  would  be  appropriate  were  the  question  one 
of  agency.  But  it  is  not;  it  is  one  of  estoppel  by  ostensible 
ownership.  It  is  within  the  language  of  Lord  Herschell  when 
be  said : 

'•If  the  owner  of  a  cliose  in  action  clothes  a  third  partj'  with  the  appar- 
ent ownership  and  riglit  of  disposition  of  it,  lie  is  estopped  from  asserting 
liis  title  as  af:;ainst  a  person  to  whom  sucli  third  party  has  disposed  of  it, 
and  who  received  it  in  good  faith  and  for  value."  ^ 

A  distinction  is  sometimes  taken  between  cases  in  which  the 

depositee  was  to  remain  a  mere  custodian,  and  those  in  which 

he  was  to  become  active  upon  the  ha))pening  of  a  contingency. 

"  Whether  the  acceptor  of  a  blank  bill  is  liable  upon  it  depends  upon  bi3 
having  issued  the  acceptance  inti'nding  it  to  be  used."^ 

But  it  will  be  observed  that  Lord  Ilerschell's  language  ap- 
plies to  the  one  case  as  well  as  to  the  other. 

The  ground  of  estoppel  in  such  cases  is  clearly  ostensible 
ownership  (or  in  some  special  cases  ostensible  agency).  As  we 
have  already  seen,^  the  possession  of  a  negotiable  instrument 
carries  with  it  the  appearance  of  ownership;  the  person  in- 
trusted therefore  is  the  ostensible  although  not  the  real  owner 
of  the  document;  the  obligor  is  in  some  measure  responsible 
for  this  appearance  of  ownership  —  he  has  assisted  the  misrep- 
resentation of  ownership  by  handing  over  the  evidence  of  it; 
and  for  that  reason  ought  to  be  estopped. 

BlanTcs  in  NegotiaUe  Instruments. —  The  instrument  which  is 
coniided  to  another  person  may  be  in  blank  form.  Let  us  deal 
more  at  length  with  such  documents,  for  if  when  they  are 
fraudulently  filled  up  and  transferred  obligors  are  liable  upon 
them,  any  question  as  to  liability  were  the  instruments  in  com- 
pleted form  when  parted  with  will  be  set  at  rest. 

A  form  of  note  is  indorsed  and  given  to  anotiier  person,  with 
authority  to  fill  it  up  for  £1U0;  in  fraud  of  the  maker,  this 
person  fills  it  up  for  £500*  and  transfers  it  for  value;  is  the 

stance  that  the  bill  was  incomplete  "^V^ix  Brett,  L.  J.,  in  Baxendale  v. 

in  form  when   taken  by  the  trans-  Bennett  (1878),  3  Q.  B,  D.  525:  47  L. 

feree;  and  the  language  of  the  judg-  J.    Q.   B.   624;    Whitney   v.   Snyder 

ment   leaves  it  uncertain   whether  (1870),  2  Lans.  (N.  Y.)  477;  Ledvvick 

that  fact  was  not  the  ground  of  de-  v.    McKine    (1873),    53    N.    Y.    307; 

cision.  Schuylkill  v.  Copley  (1871),  07  Pa.  St. 

1  Colonial  Bank  v.  Cady  (1890).  15  38G;  Kagel  v.  Totten  (1882),  59  Md. 

App.  Cas.  267;  60  L.  J.  Ch.  131.     See  447;  Randolph  on  Commercial  Paper, 

also  per  Lord  Cairns  in  Goodwin  v  g  181. 

Robarts  (1876),  1  App.  Cas.  476;  45  L-  » Ante,  p.  394. 

J.  Q.  B.  748.  *  111  this  and  other  supposititious 
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malccr  liable?  and  if  so,  why?     Lord  Mansfield   would  havo 
answered  both  questions  in  this  way: 

"Tlic  iiulor'^cment  of  a  blank  note  is  a  letter  of  credit  for  an  inilcfinite 
sum.  Tlie  defendant  t-aid,  'Trust  Galley  to  any  amount,  and  I  will  be  bis 
security.'"  1 

This  view  has  been  very  widely  approved  in  English,  Cana- 
dian and  United  States  courts.^  Indeed,  in  a  recent  case,  it  is 
said  that  it  "  has  never  been  disputed."  ^  And  Mr.  Bigelow  in 
his  latest  work  (1S9-3)  has  the  following: 

"Tlie  rule  of  law  upon  tbis  point  may  be  tbus  stat'^d:  One  wlio  writes 
his  name  as  maker,  acceptor,  drawer,  or  indorser,  and  intrusts  tlie  |)aper  to 
anotber  to  nil  up  tbe  contract  and  make  liim  a  party  to  a  n^j^otiable  in- 
strument, flienbi/  confers  upon  the  person  so  intrusted  in  favor  o(  bona  fide 
holders  for  value  tbe  riglit  to  com|)lete  tbe  contract  at  pb-asure,  so  far  as 
consistent  witb  tbe  instrument  as  written  or  printed,  at  tbe  time  it  is  de- 
livered to  tbe  pe'-son  intrusted  witb  it."'* 

Criticism. —  But  this  language  is  inexact.  Either  the  ])ower 
was  conferred  or  it  was  not.  The  case  is  impossible  that  it 
was  not  conferred  and  yet  that  it  was,  even  if  we  add  to  that 
statement,  "  in  favor  of  Ion  a  fide  holders."  If  it  was  conferred, 
then  cadit  quasfio.  If  it  was  not  conferred,  then  it  is  impos- 
sible that  the  signer  can  be  liable  on  the  ground  of  authority. 

Observe  further  that  there  are  two  classes  of  cases,  and  that 
the  explanation,  "Trust  Galley  to  any  amount,"  can  have  no 
reference  at  all  to  one  of  them.  If  the  transferee  knows  that 
the  document  was  delivered  in  blank,  then  it  may  be  that  its 
appearance  indicates  to  him  the  existence  of  authority  to  fill 
up.  But  if  Galley  fills  up  the  blanks  lefore  going  to  the  trans- 
feree, and  the  transferee  knows  nothing  of  there  having  been 
blanks  —  believes  that  the  instrument  was  complete  when  it 
was  signed, —  then  no  message  about  Galley's  authority  can 
have  come  to  him.  "Trust  Galley"  has  nothing  to  do  with 
such  a  transaction. 

cases  we  shall  assume  that,  in  juris-  zgcliofield  v. Londesborough  (1895), 

dictions  in  which  there  are  stamp  1  Q.  B.  555;  64  L.  J.  Q.  B.   293;  Mc- 

laws,  the  amount  filled  in  does  not  Innes  v.  Milton  (1870).  30  U.  C.  Q.  B. 

exceed   the  amount   warranted   by  A^"^:  Van  Duzer  v.  Howe  (1860),  21 

the  stamp  affixed.  N.  Y.  535;  First  Nat.  Bank  v.  John- 

1  Russell  V.  LangstafTe  (1780).  Doug,  ston  (18'J-2).  97  Ala.  655;  11  S.  R.  690; 

514.     And    see    Scbultz    v.    Astley  Market  v.  Sargent  (1893).  85  Me.  349; 

(1836).  2  Bing.  N.  C.  544:  5  L.  J.  C.  P.  27  Atl.  R.  192. 

130;    2   Sc.  815;    Stoessing  v.   South  3per    Killam.    J.,    in    Mercliants' 

Eastern  (1854),  3  E.  &  1?.  55G:  33  L.  J.  Bank  v.  (Jood  (IspO).  6  Man.  340. 

Q.  B.  293;  Robarts  v.  Tucker  (1^51),  <0n  Bills  and  Notes,  227. 
16  Q.  B.  5G0;  20  L.  J.  Q.  B.  270. 
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Little  notice,  however,  has  heretofore  been  taken  of  this  dis- 
tinction, Lord  Mansfield's  dictum  being  supposed  to  be  appli- 
cable to  all  cases.     Of  it  Mr.  Daniel  says: 

"This  admirable  statement  of  the  hiw  is  almost  universally  quoted  with 
approval  and  followed  as  a  precedent,  applying  equally  to  maker,  acceptor 
and  drawer  as  to  the  indorser."  ' 

"  By  some  authorities  it  is  held  that  if  he  knew  that  the  paper  had  been 
signed  as  a  blank  and  filled  up  by  force  of  authority  by  the  holder,  he 
should  inquire  as  to  the  extent  of  such  authority,  and  if  he  fails  to  do  so 
he  takes  tlie  paper  at  his  peril.  But  this  qualification  of  Lord  Mansfield's 
doctrine  tliat  the  blank  signature  is  'a  letter  of  credit  for  an  indefinite 
sum  '  does  not  impress  us  as  an  improvement  upon  it.  Tiie  paper  being  lim- 
itless in  its  terms  is  prima  facie  limitless  as  to  the  authority  it  confers. 
Tlie  holder  is  invested  with  a  general  authority  as  to  that  paper;  and  the 
gr;iphic  piirase  of  Lord  Mansfield  describes  it  to  perfection.  High  author- 
ities, including  Story  and  Parsons,  concur  in  these  views,  which  seem  to  us 
clearly  the  most  philosopliical,"^ 

The  language  most  frequently  met  with  in  the  cases  is  this: 

"Where  a  party  to  a  negotiable  instrument  intrusts  it  to  the  custody  of 
another  with  blanks  not  filled  up,  .  .  .  such  negotiable  instrument 
carries  on  its  face  an  implied  auLhority  to  fill  up  the  blanks  and  perfect 
the  instrument." 3 

Blanks  in  Negotiable  Instalments  Known  to  the  Transferee. 
Taking  this  class  first,  observe  that  the  case  we  have  to  deal 
with  is  one  in  which  Galley  (the  custodian  of  the  instrument) 
has  either  no  authority  at  all  to  fill  the  blanks  or  else  has  au- 
thority limited  to  a  certain  amount;  and  that  Galley  exceeds 
his  authority  and  passes  the  document  to  a  person  who  knows 
of  the  blanks.  It  is  resorting  to  mere  fiction  in  such  a  case  to 
allege  that  the  obligor  said:  "Trust  Galley  to  any  amount." 
The  blanks  may  indeed  have  given  to  Galley  the  appearance 
of  widest  authority,  and  such  ostensible  agency  may  estop  the 
obligee  from  denying  the  existence  of  such  authority,  but  that 
is  another  matter. 

Instances  of  estoppel  in  analogous  cases  are  very  familiar  in 
the  law  of  principal  and  agent.  An  agent  may  in  many  cases 
exceed  his  authority,  but  yet,  the  circumstances  surrounding 
the  agency  having  been  such  as  to  indicate  the  existence  of  the 
assumed  power,  the  principal  is  estopped  from  denying  its  ex- 
istence.*    When  I  am  dealing  with   one  whom  I  know  to  be 

lOn  Negotiable  Instruments  (4th  v.  Wait  (189:3),  4  S.  Dak.  454;  57  N. 

ed.),  §  142.  W.  R.  231;  Market  v.  Sargent  (1893), 

2 Sec.  147.     And  see  First  National  85  Me.  351;  27  Atl.  R.  192.     And  see 

Bank  v.  Compo  (1895),  61  Minn.  274;  Am.  Cent.  Dig.  (ed.  VII),  pp.  134-147, 

63  N.  W.  R.  731.  and   the    innumerable    cases    there 

3 Goodman    v.    Simonds    (1857),  61  cited. 
U.S.  361;  Bank  of  Pittsburgh  v.  Neal        <  See  the  subject  fully  treated  of 

(1859),   63   U.    S.   107;    Whitmore   v.  in  oh.  XXVL 
Nickerson  (1878),  125  Mass.  496;  Ellis 
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acting  as  an  agent,  the  general  rule  is  that  I  must,  at  my  peril, 
inform  myself  as  to  the  scope  of  his  agency.  I  may,  howeyer, 
be  misled  by  some  act  or  omission  of  the  principal;  and  it  is 
upon  this  ground  that  the  principal  is  sometimes  estopped. 

For  example,  a  broker  is  employed  to  buy  and  sell  shares  in 
the  market.  In  dealing  with  him  I  may  be  aware  that  he  is 
acting  as  an  agent;  but,  in  considering  his  authority,  I  am  en- 
titled to  assume  that  he  has  those  powers  which  a  broker,  so 
acting,  usually  has.'  Employment  of  a  man  in  the  line  of  his 
business  is  usually  accompanied  by  delegation  to  him  of  the 
powers  which  ho  customarily  exercises;  and  the  principal  is 
estopped  by  the  a})pearance  of  usual  authority  from  asserting 
the  existence  of  any  unusual  instructions  which  he  may  have 
given  but  of  which  I  have  no  notice. 

Somewhat  in  the  same  way,  custom  may  have  attached  to 
the  possession  of  a  blank  note  a  presumption  that  the  holder 
has  power  to  fill  it  up  for  any  amount  he  chooses.  If  so,  the 
signer  ^vould  be  estopped  from  asserting  the  existence  of  any 
unknown  limitation  of  that  power.  We  cannot  indeed  say 
that  signing  a  blank  note  "  thereby  confers  upon  the  person  so 
intrusted,  in  favor  of  hona  fide  holders  for  value,  the  right  to 
complete  the  contract  at  pleasure"  (for  the  real  fact  may  be 
quite  otherwise);  we  say  merely  that  the  signer  is  estopped, 
by  the  appearance  of  power,  from  denying  that  it  was  con- 
ferred. 

Customary  Effect  of  Blaixlm. —  The  cases  are  not  quite  unani- 
mous as  to  the  existence  of  such  a  custom.-  They  are,  how- 
ever, overwhelmingly  in  favor  of  it;  and  the  law,  whatever 
one  may  think  of  it,^  firmly  establishes  the  inference  of  au- 

1  Sutton  V.  Tatham  (1839).  10  A.  &  hardly  say  that  we  are  entitled  to 
E.  30;  8  L.  J.  Q.  B.  210;  Pickering  v.  presume  the  existence  of  a  fact 
Busk  (1812).  15  East,  45.  wlien  we  are  reasonably  sure  that  it 

2  See  a  strong  judgment  of  Kin-  never  occurred.  In  the  present  case 
dersley,  V.  C,  in  Hatcli  v.  Searls  it  is  said  that  one  ought  to  assume, 
(1854),  3  Sni.  &  G.  147;  23  L.  J.  Cli.  from  tlie  mere  possession  of  a  blank 
4G7.  See  also  Awde  v.  Dixon  (1851),  note,  tliat  the  holder  of  it  has  au- 
6  Ex.  8G9;  20  L.  J.  Ex.  295;  Hogarth  tliority  to  fill  it  up  for  "any  amount" 
V.  Latham  (1878),  47  L.  J.  Q.  B.  339.  Jiowever    magnificent,    or,    as    Mr. 

3  Presumption  proceeds  upon  prob-  Bigelow  puts  it,  "at  pleasure."  In 
ability.  We  presume  tiuit  an  event  Canada,  at  all  events,  wiiere  for- 
happened  because  experience  has  tunes  are  somewhat  limited,  such 
indicated  its  probability.     We  can  unbounded  authority  is  of  the  very 
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thority  to  fill  up  blanks.^  We  have  been  speaking  so  far  of 
blanks  for  amounts  merely.  The  same  rule  applies  to  other 
blanks  (for  date,  place  of  payment,  and  so  on);  and  with  better 
reason,  for  presumption  proceeds  upon  probability,  and  it  is 
much  more  likely  that  absolute  discretion  was  conferred  as  to 
such  features  of  the  document  than  as  to  the  amount  of  it.^ 

Estoppel  the  True  Ground  for  Decision. —  Proceeding  by 
elimination  it  is  quite  clear  that  liability  in  such  cases  does  not 
proceed  from  the  fact  that  the  signer  himself  made  the  instru- 
ment, or  from  the  fact  that  any  one  having  authority  to  do  so 


rarest  occurrence.  And  in  other 
countries,  apart  Irom  unusual  famil- 
iarity with  the  pleasures  of  unmeas- 
ured wealth,  it  is  certain  that  in  the 
very  large  majority  of  cases  one 
ought  rather  to  anticipate  that  some 
maximum  amount  had  been  agreed 
upon  than  that  it  had  not.  In  busi- 
ness affairs  every  one  knows  that 
there  is  almost  always  some  limit 
fixed. 

No  doubt  the  law,  for  ulterior 
purposes,  may  arbitrarily  detach 
probal>ility  and  presumption,  and 
may  declare  that  a  certain  act  shall 
be  taken  as  conclusive  evidence  of 
some  intention  which  is  not  com- 
monly associated  with  it.  But  un- 
reasonable rules  are  bad  ones.  And 
it  is  unfortunate  if  we  are  compelled 
to  say  tliat  although  as  a  matter  of 
fact  the  maker  of  a  blank  note  sel- 
dom confers  power  upon  the  holder 
of  it  to  fill  it  up  for  "any  amount," 
yet,  as  a  matter  of  law,  he  always 
does  so.  Fictions  have  no  place  in 
fully-developed  jurisprudence. 

The  cases,  too,  show  the  impos- 
sibility of  getting  it  into  everybody's 
head  that  when  one  really  says  to 
Galley,  "I  authorize  you  to  fill  up 
this  blank  for  §5,"  he  technically 
says  to  the  world:  "Trust  Galley  to 
any  amount  and  I  will  be  his  se- 
curity." And  the  frequent  reap- 
pearance in  the  courts  of  Galley's 
surprised  principals,  amazed  at  the 
magnificence  of  their  intrusted  con- 


fidences, almost  leads  one  to  wish 
that  legal  presumptions  had  some- 
times closer  relations  with  the  undis- 
puted facts. 

One  can  easily  see  how  the  pre- 
sumption arose,  and  was  in  its  in- 
ception reasonable.  If  upon  a  blank 
note  the  maker  should  write  "  to 
be  filled  up  with  any  amount  not 
exceeding  $1,000,"  it  could  fairly 
enough  be  held  that  he  had  given 
authority  up  to  that  amount.  And 
if  under  the  provisions  of  some 
stamp  act  he  should  affix  duty  suffi- 
cient for  a  $1,000  note,  the  same 
meaning  migiit  very  well  be  taken 
out  of  his  action.  And  the  law  so 
commenced.  But  it  is  irrational 
from  that  to  argue  that  if  there  be 
no  limitation  upon  the  note  the  au- 
thority is  unlimited.  For  that  is  to 
make  a  reasonable  inference  respon- 
sible for  one  known  to  be  unrea- 
sonable and  non-existent. 

^The  codes  are  however  very  puz- 
zling. 45  &  46  Vic.  (Imp.),  ch.  61, 
§  20;  53  Vic.  (Can.),  ch.  33.  §  30. 

2Cason  V.  Grant  (1895),  97  Ky.  487; 
31  S.  W.  R.  40.  But  there  would  be 
no  presumption  of  authority  to  fill 
in  "  with  interest  at  six  per  cent." 
Gettysburg  Bank  v.  Chisholm  (1895), 
169  Pa.  St.  564;  32  Atl.  R.  730;  Farm- 
ers' Bank  v.  Norrich  (1896).  89  Tex. 
381;  34  S.  W.  R.  914;  First  State  Sav. 
Bank  v.  Webster  (1899),  79  N.  W.  R. 
1068  (Mich.). 
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made  it  for  him.  Ex  hypothesi  these  are  not  the  facts.  IIow 
then  can  he  be  lial)le?  In  one  way  only  as  the  writer  sees  it 
and  that  is  by  estoppel  —  by  estoj)ping  him  from  denying  that 
the  contract  is  his.  As  against  this,  however,  there  is  much 
authority.     There  is  the  opinion  of  Baron  Pollock:^ 

"In  such  a  case  the  acceptor  is  liahlo  to  a  to«a_/((Z^  holder,  .  .  .  and 
the  reason  for  this  is  not  because  the  the  acceptor  Kave  autliority  for  tliis 
or  that  name  to  be  inserted,— for  in  truth  he  ^ave  no  sucli  autliority,— 
but  because,  in  favor  of  cotnmerce.  it  is  essential  to  ujihold  the  nf;;otial)il- 
ity  of  bills  of  exchange.  That  this  is  so  may  he  further  illustrated  l).v  a 
case  in  which  a  fraud  is  pnicticfd  upon  the  acceptor  of  a  bill  drawn  in 
blank  with  reference  to  the  amount.  .  .  .  Here  is  a  clear  absence  of 
authority  and  a  frau.l  against  A.  (by  inserting  £75  instead  of  foO),  j-et  he 
is  liable  for  tiie  reason  we  have  given.  .  .  .  In  the  present  case  .  .  . 
the  ordinary  rule  as  to  autliority  cannot  be  adhered  to,  and  Komethwg  like 
a  fiction  vii'tst  be  resorted  to  in  favor  of  a  bona  fide  indorsee  for  value,  or,  as 
we  should  prefer  to  say.  the  law  merchant  in  such  a  case  holds  that  al- 
though the  acceptor  did  not  authorize  the  drawer's  name  to  be  used  he 
emiblcil  the  person  to  whoin  he  gave  the  bill  to  use  it,  and  so  to  give  the  bill 
currency,  and  this  as  against  the  acceptor  is  sufhcient  to  render  iiim  lia- 
ble. .  .  .  Estopiiels  are  odious.  .  .  .  We  should  prefer  7wt  to  use  the 
tvon^  estoppel,  which  seems  to  imply  that  a  person  by  his  conduct  is  ex- 
cluded from  sho%ving  what  are  the  true  facts,  but  rather  to  say  that  the 
question  is  whether,  when  all  tlie  facts  are  admitted,  the  acceptor  is  not 
liable  upon  the  well-known  principle  that  ivhere  one  of  tico  innocent  jjer- 
sons  must  su(fer  from  the  fraud  of  a  third,  the  loss  should  be  borne  by  him 
who  enabled  the  third  person  to  commit  the  fraud."? 

AVith  great  respect  for  so  learned  a  judge  it  must  be  said 
that  while  he  was  condemning  estoppels  as  odious  he  was 
really  deciding  the  case  upon  principles  peculiar  to  that  branch 
of  the  law.  The  learned  judge  said:  "He  enabled  the  person 
to  whom  he  gave  the  bill  to  use  it  and  so  to  give  the  bill  cur- 
rencv  " —  that  is  to  say,  the  signer  had,  by  his  conduct,  induced, 
or  assisted  in  inducing,  the  holder  to  believe  that  the  bill  was 
a  genuine  obligation,  and  the  holder  had  acted  upon  that  be- 
lief. In  other  words,  although  the  instrument  was  not  a  real 
oblio-ation  the  first  holder  of  it  had  represented  to  the  trans- 
feree  that  it  was;  the  signer  had  assisted  in  this  misrepresenta- 
tion—  had  given  opportunity  for  it  and  made  it  credible;  and 

1  London  v.  Wentworth   (1880),  5  a  man  has  signed  a  blank  accept- 

Ex.  D.  104;  49  L.  J.  Ex,  G")?.  ance  and  has  issued  it  and  author- 

2 See  in  the  same  sense  Marston  v.  ized  the  holder  to  fill  it  up,  he  is  lia- 

Allen  (1841),  8  M.  &  W.  504;  11  L.  J.  ble  on  the  bill  whatever  the  amount 

Ex.  122;  Foster  v.  McKinnon  (1869),  may  be,  though  he  has  given  secret 

L.  R  4  C.  P.  712;  38  L.  J.  C.  P.  310;  instructions  to  the  holder  as  to  the 

Swan  V.  N.  B.  A.  Co.(18G3),  2  H.  &  C.  amount  for  which  he  shall  fill  it  up: 

ISo:  32  L.  J.  Ex.  273.    It  was  probably  he  has  enabled  his  agent  to  deceive 

to  this  principle  that  Lord  Eslier  re-  an  innocent  party  and  he  is  liable." 

ferred  when  he  said  (Baxondale  v.  But  the  language  is  also  referable  to 

Bennett  (1878),  3  Q.  B.  D.  523):  "  When  estoppel 
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Tras  therefore  estopped  from  denying  the  truth  of  the  repre- 
sentation.' To  estoppel  the  learned  judge  prefers,  as  he  says, 
"  the  well-known  principle  that  where  one  of  two  innocent  per- 
sons," etc.  But,  with  respect,  that  principle  is  either  estoppel 
or  it  is  nothing,  as  will  appear  by  reference  to  the  chapter  of 
this  work  devoted  to  it.^ 

There  is,  also,  against  us  the  opinion  of  Mr.  Bigelow: ' 

"Tlie  rule  that  one  wlio  has  left  with  another  hissi2;nature  to  an  incom- 
plete mercantile  instruinent  or  other  contract  —  that  is,  with  a  blank  to 
be  tilled  in  —  is  bound  by  the  act  of  that  [lerson  in  onmpletinK  the  instru- 
ment has  been  called  an  estoppel.  Estoppel  by  conduct  broadly  this  can- 
not be,  for  the  principal's  conchict  in  trustin;^  the  a^ent  is  not,  or  may  not 
be.  in  the  other's  change  of  position,  or  in  immediate  connection  with  it,  as 
it  must  be  for  an  estoppel.*  Nor  is  there  any  false  representation  —  the  only 
other  kind  of  estoppel  the  case  could  fall  under.  On  the  contrary  there  is  a 
true  representation,  to  wit,  agency;  and  the  only  question  is  how  far  the 
agency  ought  to  extend.  That  is  not  estoppel,  but  agency  pure  and  simple; 
tlie  agent  has  only  exceeded  his  instructions." 

But  there  may  be  misrepresentation  as  to  the  extent  of  agency 
as  well  as  to  its  existence.'  If  a  man  represents  that  he  has 
authority  to  fill  up  a  blank  with  £500,  and  his  authority  ex- 
tends to  £100  only,  surely  it  is  an  undue  stretch  of  charity 
to  say  that  "there  is  a  true  representation,"  and  that  the  only 
justifiable  criticism  is  that  "  the  agent  has  exceeded  his  in- 
structions." Again,  Mr.  Bigelow  takes  it  that  the  only  repre- 
sentation made  is  as  to  agency.  But  if  the  transferee  knew 
nothing  of  blanks,  there  is  no  representation  of  agency  or  ap- 
pearance of  agency.  The  tacit  and  real  representation  is  that 
the  note  was  a  completed  instrument  when  signed.  This  is 
false,  and  it  is  because  the  maker  has  assisted  in  that  misrep- 
resentation that  he  is  estopped  by  it  and  is  liable  to  those  who 
have  acted  on  the  faith  of  it. 

As  against  these  authorities  may  be  set  the  following  from 
Jervis,  C.  J.:® 

"The  rules  applicable  to  the  question  of  authority  on  this  bill  of  ex- 
change do  not  differ  from  those  winch  ought  to  govern  the  question  if  it 
arose  in  the  case  between  principal  and  agent.  In  the  case  of  a  blank  ac- 
ceptance j>rima  facie  the  person  giving  it  gives  the  person  to  whom  it  is 
given  authority  to  fill  it  up  for  the  amount  and  for  the  time  limited  by  the 
stamp  laws.  As  between  these  two  there  may  be  secret  stipulations  bind- 
ing upon  them,  but  not  binding  as  between  the  public  and  the  person 

1  For  a  discussion  of  the  principle  ^Seech.  XXVI. 

here  involved,  see  ante,  ch.  IV.  '•Montagu  v.  Perkins (18.")3),  22  L.  J, 

^Ante,  ch.  XIV.  C.  P.  187.     See  also  Brocklesby  v. 

30n  Estoppel  (5th  ed.),  4.')7.  Temperance  (189")),  A.  C.  173;  U  L.  J. 

♦This   position   is  believed  to  be  Ch.   433;    Merchants'  Bank  v.  Good 

unsound.    It  is  dealt  with  in  ch.  XVI.  (18C!0j,  6  Man.  337,  347. 
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giving  tlie  accpptance.  .  .  .  ITow  does  this  differ  from  the  ordinary 
case  of  an  ucjent  fwlil  out  to  the  public  at  large  an  competent  to  contract  for 
and  to  bind  his  principal?  Tlie  a^t'tit  may  have  secret  instructions,  but 
notvvitlistainJin<;  lie  deviates  from  tlu-m  tii<'  principal  is  bound  by  Ijis  acts." 

And  the  following  from  Bowen,  L.  J.: 

"I  arrive  at  tlu;  conclusion  timt  a  man  who  gives  liis  acceptance  in 
bhmk  holds  out  the  person  to  wiioili  it  is  intrusted  as  clatlicd  vith  ostensi- 
hie  authority  to  fill  in  the  bill  as  he  pleases  within  tl>e  limits  of  the  stamp."  I 

That  estoppel  is  the  only  ground  upon  which  it  can  be  held 
that  a  princi])al  is  liable  in  "  the  ordinary  case  of  an  agent  held 
out  to  the  j)ublic  at  large  as  cojnjietent  to  contract  for  and  bind 
his  principal "  is  urged  in  a  later  chapter.' 

Some  direct  supj)ort  for  the  views  here  advocated  is  to  be 
obtained  too  from  a  cautious  note  in  Byles  on  Bills: ' 

"Perhaps  the  obligation  created  bj'  blank  makings,  acceptances  and  in- 
dorsements of  bills,  checks  or  ncjtes  depends  on  the  principles  of  estoppel, 
and  not  on  any  peculiarity  of  negotiable  paper.  On  this  t^round  it  is  put 
by  Lord  Manstield,  in  Russell  v.  Langstafte.  Dou?.  ')\4.  and  by  Lord  Chief 
Justice  Tindal,  in  Shultz  v.  Astley,  2  Bing.  N.  C.  544.  But  see  the  observa- 
tions of  Williams,  J.,  in  Ex  parte  Swan,  7  C.  B.  447;  and  Martm,  B.,  and 
Channel.  R,  in  Swan  v.  N.  B.  A.  Co.,  31  L.  J.  Ex.  43")." 

In  all  fairness,  however,  it  must  be  admitted  that  no  very 
explicit  reference  to  estoppel  is  to  be  found  in  the  language  of 
either  of  the  learned  judges  who  are  here  cited  in  support  of 
the  ap])lication  of  its  doctrines. 

Blanks  in  Negotiable  Instruments  UnTcnoion  to  the  Trans- 
feree.—  If  Galley  fills  up  the  blanks  before  offering  the  instru- 
ment in  transfer,  then,  as  has  been  said,  Lord  Mansfield's  dic- 
tum ("Trust  Galley,"  etc.)  has  no  application;  for  the  trans- 
feree cannot  allege  that  he  believed  that  Galley  had  authority 
to  fill  up  the  blanks.  His  position  in  such  case  is  that  he  be- 
lieved that  the  instruiTient  was  conijjleted  at  the  time  of  its  exe- 
cution; that  the  signer  is  responsible  for  that  belief  (having 
supplied  Galley  with  a  document  which  can  easily  be  turned 
to  a  fraudulent  purpose);  and  that  he  is  therefore  estojiped 
from  denying  that  it  was  so  completed.  Estoppel  can  have  no 
competitor  in  this  case  as  the  ground  of  decision. 

Sj)aces  as  Disthiz/uished  from  Blanks. —  Let  distinction  be 
made  between  blanks  purposely  left  in  documents  (such  as  for 
amount,  date,  etc.)  and  spaces  carelessly  unfilled  with  jien 
scratch,  which  are  afterwards  fraudulently  filled  uj>;  for  ex- 
ample, a  space  left  after  the  words  "three  hundred/'  to  Vr'hicli 

1  Garrard  v.  Lewis  (1882),  10  Q.  B.        2Ch.  XXVL 
D.  35.  3  loth  ed.  ^oO. 
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is  added  "and  fifty."  Tliese  latter  cases  are  dealt  with  in 
chapter  V. 

Signed  hut  Otherwise  Blank  Slips  of  Paper. —  The  distinction 
above  drawn  between  cases  in  which  instruments  containing 
blanks  are  (1)  known,  and  (2)  not  known,  by  a  transferee  to 
have  been  executed  in  incomplete  form,  becomes  of  greater 
practical  importance  when  the  paper  signed  is  otherwise  al- 
together blank. 

Imperfection  Known  to  Transferee. —  If  a  person  in  posses- 
sion of  such  a  paper  were  to  offer  it  in  negotiation  alleging 
authority  to  fill  it  up  as  he  pleased,  the  transferee  would  un- 
doubtedly have  to  take  the  chance  of  the  assertion  being  well 
founded.  There  is  no  authority,  so  far  as  the  present  writer  is 
aware,  which  would  afford  him  any  comfort.  If  the  signer  had 
affixed  a  revenue  stamp  the  result  would  be  otherwise,^  for  the 
signer  has  then  indicated  the  existence  of  agency. 

Imperfection  Unknown. —  More  difficulty  arises  where  the 
slip  has  been  completely  filled  before  it  is  offered  in  negotia- 
tion—  where  it  has  the  appearance  to  the  transferee  of  having 
been  issued  in  perfect  form.  Upon  this  point  the  cases  are 
far  from  satisfactory;  due  probably  to  oversight  of  the  law  of 
estoppel.  For  the  question  is  not,  Was  there  sufficient  au- 
thority to  fill  up  the  slip?  nor  yet.  Was  it  the  signer's  inten- 
tion that  a  note  should  be  made  of  it;  but  Did  the  signer  as- 
sist the  fraud  in  such  manner  as  to  estop  him  from  alleging 
defect  upon  either  of  these  grounds? — has  he  exercised  ''an 
appropriate  measure  of  prudence  to  avoid  causing  harm "  to 
others."  Some  of  the  cases  are  cited  in  the  notes.'  They  are 
not  reducible  to  any  principle. 

To  the  present  writer  there  is  little  difference  between  the 
case  of  a  paper  partially  blank  and  one  altogether  blank, 
where  the  authority  to  fill  up  has  been  violated;  for  in  both 
there  are  fraud  and  forgery,  assisted  by  a  signature  intrusted 
to  a  rascal.  In  both  the  person  who  has  selected  the  swindler 
and  not  the  person  cheated  by  him  should  lose.* 

I4.j  &  46  Vic.  (Imp.),  ch.  Gl,  §  20.  84  Me.  349;  24  Atl.  R.  804.    See  a  ^al- 

'^  Ante.  p.  30.  uable  judgment  of  Denio,  J.,  in  Van 

3  McDonald  v,  Muscatine  (1869),  27  Duzer  v.  Howe  (1860),  21  N.  Y.  531. 

Iowa,  319;  Abbott  v.  Rose  (187:J).  6'3  *See  remarks,  pos^  p.  463  ff. 

Me.  194;  Breckenridge  v.Lewis(1892), 
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SUMMAKV. 

As  to  negotiable  instruments  we  may  then  say: 

1.  If  when  in  complete  form  they  are  intrusted  to  other  per- 
sons, either  for  custody  merely  or  to  be  delivered  u|)on  the 
happening  of  a  contingency,  the  obligors  will  be  liable  upon 
them  to  holders  in  due  course,  although  the  authority  of  the 
person  intrusted  is  exceeded. 

2.  Obligors  will  also  be  liable  in  like  cases,  even  if  the  instru- 
ments have  in  them  certain  blanks,  whether  the  existence  of 
such  blanks  were  or  were  not  known  to  the  transferees. 

3.  If  the  ])apers  were  altogether  blank,  save  for  the  signa- 
ture, the  obligors  will  be  liable  if  the  transferees  were  not 
aware  of  the  imperfection  at  the  time  of  negotiation,  but  not 
liable  if  the  transferees  knew  of  the  defects. 

4.  Estoppel  is  the  true  ground  for  decision  in  all  such  cases. 

B.    NON-NEGOTIABLE   INSTRUMENTS. 

Deeds. —  Before  considering,  as  a  class,  documents  which  are 

usuallv  termed  "  non-negotiable,"  we  must  ascertain  whether 

or  not  deeds,  because  of  their  sealed  character,  can  be  properly 

combined  wuth  others  of  the  class  when  treating  of  estoppel. 

It  has  been  said  that 

"a  deed  delivered  without  the  knowledge,  consent  or  acquiescence  of  the 
grantor  is  no  more  effectual  to  pass  title  to  the  grantee  than  if  it  were  a 
total  forgery." ' 

And  it  is  therefore  sometimes  held  that  if  a  deed  be  de- 
posited in  escrow  with  instructions  to  deliver  it  upon  a  certain 
contingency,  and  it  be  otherwise  delivered,  and  the  grantee 
convey  to  an  innocent  purchaser,  that  the  deed  is  altogether 
inoperative.- 

Putting  a  stronger  case:  Suppose  that  the  deed  is  not  only 
incomplete  as  to  delivery,  but  that  it  has  some  blanks  in  it  which 
unknown  to  the  grantee  are  filled  up  without  authority  before 
it  is  handed  to  him.  Can  estoppel  avail?  In  such  a  case  Mar- 
tin, B.,  said  there  was  no  authority  which  shows  that 

"where  a  deed  is  not  the  deed  of  the  party,  he  may  be  estopped,  by  negli- 
gence or  carelessness  on  iiis  part,  from  being  peruiitted  to  aver  that  it  is 
not.''  * 

» Henry  v.  Carson   (1884),  96  Ind.  t.  Ayer  (1895),  26  Oreg.  589;  39  Paa 

422.     And  see  Everts  v.  Agnes  (18o7),  R  1. 

4  Wis.  356;  6  Wis,  445;  Chipman  v.        -See  cases  in  preceding  note. 
Tucker  (1875),  38  Wis.  43;  Harkraeder        3  Swan  v.  North  B.  A.  (1^62),  7  H. 

V.  Clayton  (1877),  56  Miss.  383;  xVUen  &  N.  649;  31  L.  J.  Ex.  425. 
29 
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A  like  view  was  taken  in  the  same  case  by  Byles,  J.;'  and  in 
another  case  by  Willes,  J.;-  and  although  the  point  appears 
not  to  have  been  pressed  upon  the  appeal  from  the  former  of 
these  cases,'  yet  it  finds  acceptance  in  a  modified  form  in  the 
judgment  given  by  Cockburn,  C,  J.* 

In  Everest  and  Strode  on  Estoppel,  too,  it  is  said  that 

"the  doctrine  of  estoppel  by  executing  instruments  in  blank  is  confined  to 
negotiable  instruments;  and  does  not  apply  to  deeds."* 

At  first  sight  the  point  seems  to  be  somewhat  formidable.  The 
deed  is  incomplete;  the  signer  does  nothing  further;  no  one 
has  aiithority  to  perfect  it  (and  of  this  there  can  be  no  ques- 
tion, for  authority  to  complete  a  deed,  it  is  said,^  must  itself  be 
by  deed);  how  then  can  the  document  become  operative? 

Upon  reflection,  however,  the  difficulty  disappears.  For  the 
problem  as  to  deeds  is  not  different  from  that  involved  in  other 
cases.  In  both  it  is  admitted  that  the  instrument  was  incom- 
plete when  signed,  and  that  it  was  completed  without  sufficient 
authority.  In  both  then,  according  to  the  facts,  there  is  no 
binding  document.  But  it  is  of  the  essence  of  the  principles  of 
estoppel  that  under  various  circumstances  people  may  be  pre- 
cluded from  setting  up  the  facts;  and  a  man  may  as  well  be 
estopped  from  saying  that  a  deed  is  not  his  deed  as  from  say- 
ing that  a  note  is  not  his  note.  In  a  vigorous  passage  Wilde,  B., 
protests  against  the  limitation  of  estoppel  to  negotiable  instru- 
ments: 

"It  is,  therefore, independent  of  negotiability;  it  operates  in  a  different 
way.  founded  upon  principles  of  equity  and  fairness  between  man  and  man; 
it  rests  on  a  wider  basis  tiian  tlie  iirincipie  whicli  supports  title  in  negoti- 
able instruments:  and  as  it  has  no  relation  to  commercial  intercoui'se  witli 
the  exigencies  of  trade,  so  it  is  not  confined  to  instruments  which  have 
become  negotiable  by  the  demands  of  commerce."^ 

•  Mellor,  J.,  was  of  the  same  opinion  and  put  it  thus  tersely: 
Estoppel  operates 

"not  by  validating  a  void  deed,  as  was  supposed  in  the  argument,  but  by 
holding  that  parties  shall  not  be  permitted  to  aver,  against  equity  and  good 

1  Id. ;  2  H.  &  C.  184:  32  L.  J.  Ex.  273.     Baker  (1862).  9  Gr.  97,  298;  Martin  v. 

2  Re  Swan  (1839),  7  C.  B.  N.  S.  400;     Manning  (ISOO),  20  U.  C.  Q.   B.  80. 
30  L.  J.  C.  P.  113.  A  more  recent  case  proceeds  upon 

3 Swan  V.  North  B.  A.  (1863),  2  H.     estoppel.     Bank   of  Toronto  v.  Co- 
&  C.  175;  32  L.  J.  Ex.  273.  bourg  (1884),  7  Ont.  1.     And  see  the 

*Id.  .  American  cases  as  to  bonds  infra; 

5  Page  358.  and  Washburn   on  Real  Prop.  (5th 

''Tiiis  old  doctrine  is  losing  some     ed.),  vol.  3,  p.  256,  note, 
of  its  authority.    Leonard  v.  Merritt         'Swan  v.  North  B.  A.  (1862),  7  H. 
(1830),  Dra.-e81;  Ban-k  of  Montreal  v.  .  &  N.  C34;  51  L.  J.  Ex.  425. 
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faith,  tlic  iiivaliility  of  a  deed  wliich.  eitlier  by  words  or  conduct,  they  have 
asserted  to  be  valid  and  upon  whicli  the  otlieis  liave  acted."' 

It  woul-d  be  extraordinary  if  deeds  were  to  be  placed  outside 
the  reach  of  the  principles  of  estoppel.  If  a  deed  or  any  other 
document  has  in  reality  not  been  executed  by  a  party  to  it,  but 
if  ho  represents  that  it  has,  and  it  appears  so  to  have  been, 
why  should  he  not  be  estopped?  If,  for  example,  a  man  signs 
and  seals  a  document,  and  procures  it  to  be  attested  in  the 
ustial  form,^  and  if  afterwards  some  blanks  which  he  has  left 
in  it  are  filled  up,  and  upon  the  faith  of  the  document  in  its 
completed  form  some  one  changes  his  position,  the  signer  ought 
to  be  estopped. 

At  all  events,  the  only  point  that  we  have  in  hand  at  pres- 
ent is  that  the  presence  of  a  seal  does  not  oust  the  application 
of  estoppel.  Lord  Mansfield  was  not  much  troubled  because 
of  a  seal,  in  Texira  v.  Evans; '  and  although  he  was  overruled 
upon  the  ground  that  authority  to  complete  a  deed  must  be  by 
deed,*  yet  we  have  now  estoppel  wherewith  to  reply  that  lack 
of  authority  is  granted  but  is  quite  immaterial. 

A  very  recent  (1800)  writer  in  the  United  States^  adheres  to 
the  old  rule,  saying  that  it  is  still  the  law  where  the  distinction 
between  sealed  and  unsealed  documents  continues.  And  no 
doubt  there  are  many  cases  which  so  say;  but  they  all  over- 
look the  estoppel  point,  which  nevertheless  is  by  no  means  with- 
out exposition  and  application  in  that  country.®  And  there 
can  be  little  doubt  that  the  American  cases  overwhelmingly 
hold  that  if  a  bond  be  executed  by  a  surety,  and  handed  to  the 
principal  debtor  with  a  condition  that  it  is  not  to  be  delivered 
unless  executed  by  another  suret}";  and  if  the  bond  be  deliv- 
ered without  fulfillment  of  the  condition,  and  without  further 
intervention  of  the  surety,  he  is  liable.^  The  language  of 
Turner,  L.  J.,  is  to  the  same  effect: 

"If  a  party  will  leave  a  deed  executed  by  him  in  the  hands  of  another 

lid.;  2  H.  &  C.  177;  32  L.  J.  Ex.  g  184.     See  a  better  opinion  in  Wash- 

274.     See  also  per  Erie.  C.  J.  burn  on  R.  P.  (5th  ed.),  vol.  8,  p.  2.JG, 

2  An  attestation  clause  is  evidence  note. 

of  delivery.     Evans  v.  Grey  (1882),  9  «  S;-e  State  v.  Pepper  (1809).  31  Ind. 

L.  R.  Ir.  539.  76;  Smith  v.  Peoria  (1871),  59  111.  412; 

3 Cited  1  Anst.  228.  Bartlett  v.  Board,  id.  364.     The  case 

*Hibblewhite  v.  McMorin  (1S40).  6  of  State  v.  Dean  (1867),  40  Mo.  464, 

M,    &    W.    200;    Squire    v.    Wliitton  probably  goes  too  far,  for  there  was 

(1818).  1  H.  L.  C.  333.  no  jj:r()und  of  estoppel  in  it. 

*  Randolph  on  Conituercial  Paper,  "State  v.  Peck  (1865),  53  Me.  284; 
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person,  and  thnt  deed  so  left  in  liis  hands  is  made  by  him  a  security  to  a 
third  party,  who  acts  honestly  and  fairly  in  the  transaction,  I  am  by  no 
means  satistied  tliat  it  is  competent  for  tlie  iierson  wiio  lias  left  tlie  deed 
in  his  hands  to  set  np  a-^ainst  tlie  third  party,  who  has  honestly  taken  it 
as  security,  the  fact,  if  fact  it  be,  of  fraud  having  been  coinuiitted  upon 
the  person  having  it."  ' 

Perhaps  enough  has  now  been  said  to  warrant  the  inclusion 
of  deeds  with  other  "  non-negotiable"  instruments  in  the  re- 
marks Avhich  have  to  be  made  concerning  them. 

Completed  Non-negotiable  Instruments. —  'Eo  distinction  upon 
principle  can  be  made  between  negotiable  and  non-negotiable 
instruments  which  have  been  intrusted  to  some  person  either 
for  custody  merely,  or  to  be  delivered  upon  the  happening  of 
some  contingency,  when  the  decision  of  such  cases  is  based 
upon  estoppel.  No  doubt  if  we  were  to  admit  considerations 
of  law  merchant  and  negotiability  (as  to  which  see  chajiter 
XXIY) ;  or  if  we  referred  the  point  to  the  law  of  agency  merely ; 
or  if  we  ran  wreck  upon  the  theory  that  authority  to  complete 
a  deed  must  itself  be  by  deed,  we  might  have  to  say  that  al- 
though the  makers  of  the  deeds  "  themselves  have  created  the 
agency  or  trust  by  means  of  which  the  fraud  .  .  .  has  been 
committed,"  yet  they  are  saved  by  the  presence  of  a  seal.  But 
the  law  of  estoppel  disregards  all  such  points.  It  fixes  atten- 
tion upon  the  fact  that  the  purchaser  has  changed  his  position 
upon  the  faith  of  some  misrepresentation  of  ownership;  that 
the  person  who  "created  the  agency  or  trust"  assisted  the  mis- 
representation and  made  it  credible;  and  declares  that  by  rea- 
son of  such  assisted  misrepresentation  he  ought  to  be  estopped  — 
real  or  no  seal  very  immaterial. 

Smith   V.  Peoria  (1871),   59  111.   412;  458;  and  the  Canadian  case,  Reg.  v. 

McCormick   v.    Bay  City   (1874),   23  Chesley  (1889),    16    S.    C.   Can.   806. 

Mich.  457;  Nash  v.  Frigate  (1874).  24  See  as  to  a  mortgage,   Garland  v. 

Grat.  (Va.)  202;  Hunt  v.  States  (1876).  Wells  (1883),  15  Neb.  298;  18  N.  W.  R. 

58  Ind.  321;  State  v.  Potter  (1876),  63  132;  HoUis  v.  Harris  a892),  96  Ala. 

Mo.  212;  Brown  v.  Probate  (1880),  43  288;  11  S.  R.  377;  Lloyds  v.  Bullock 

Mich.  501;  4  N.  W.  R.  195;  Lyttle  v.  (1896),  3  Ch.  192;  65  L.  J.  Ch.  580.     A 

Cozard  (1882),  21  W.  Va.  183;   Pala-  case    of    forced   delivery,   Gould  v. 

cios  v.  Brasher  (1893),  18  Colo.  593;  34  Wise  (1893),  108  Cal.  365;  32  Pac.  R. 

Pac.  R.  251;  Rose  v.  Douglas  (1893),  576;  41  Pac.  R.  408. 

52  Kan.  451;  34  Pac.  R.   1046;    Dol-  i  Greenfield   v.  Edwards  (1865),   3 

beer   v.  Livingston   (1893),    100   Cal.  De  G.,  J.  &  S.  596.    And  see  per  Wilde, 

617;  35  Pac.  R.  328;  Crystal  Lake  v.  B..  in  Swan  v.  North  B.  A.  (1862),  7 

Hill  (1896),  100  Mich.  246;  67  N.  W.  H.  &  N.  631;  31  L.  J.  Ex.  425;  Ben- 

R.    121;  Stoner   v.    Keith   (1896),   48  terick  v.  London  (1893),  3  Ch.  141;  63 

Neb.  279;  67  N.  W.    R.  311;  Hart  v.  L.  J.  Ch.  3.58. 
Mead  (1897),  53  Neb.  153;  73  N.  W.  R. 
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But  of  course  we  will  not  apply  this  principle  unless  the  as- 
sistance referred  to  has  been  of  effective  (juality.  If  a  deed 
from  A.  to  B.  has  been  delivered  in  escrow  and  been  improp- 
erly handed  over,  and  I),  afterwards  sells  the  property  to  C, 

A.  ouf^ht  to  be  estopped  because  of  the  ostensible  ownership  of 

B.  But  B.  could  not  claim  the  same  estoppel;  for  he  did  not 
act  upon  any  representation  of  ownership  —  he  did  not  think 
that  the  custodian  of  the  deed  was  the  owner  of  the  property, 
lie  knew  that  he  was  an  agent  merely;  and  as  to  the  extent  of 
authority,  inquiry  ought  to  have  been  made  —  as  in  other  cases. 

Blanks  in  Non-negotiable  Instruments. —  Let  it  be  remem- 
bered that  with  reference  to  bills  and  notes  we  found  two  prin- 
ciples of  estoppel  in  operation: 

1.  "Where  an  agent  exceeds  his  authority  the  principal  may 
be  estop|)ed  from  denying  the  existence  of  the  assumed  author- 
ity, if  he  has  enabled  the  agent  to  mislead  the  person  with 
whom  he  dealt.  That  principle  was  applied  in  this  way:  In- 
trusting a  person  with  a  blank  note  is  evidence  of  such  person's 
authority  to  fill  it  up  as  he  pleases;  therefore  the  signer  of  a 
blank  note  is  estopped  from  denying  the  existence  of  such  au- 
thority as  against  any  one  who  dealt  upon  the  faith  of  the 
appearance  of  authority. 

2.  If  the  blanks  have  been  filled  up  prior  to  delivery  of  the 
document  then  also  the  signer  is  estopped,  not  because  of  os- 
tensible agency  (for  nothing  in  this  case  is  known  of  agencv), 
but  because  of  the  appearance  of  an  originally  completed  docu- 
ment, for  which  appearance  the  signer  is,  by  his  assistance  ren- 
dered to  the  fraud,  responsible. 

Now  observe  that  there  is  nothing  in  these  two  principles 
which  suggests  their  limitation  to  cases  of  bills  and  notes;  and 
that  there  can  be  no  reason  why  persons  who  have  been  misled 
by  other  documents  in  similar  ways  should  not  have  the  like 
benelit  of  the  law  of  estoppel.' 

Blanks  Known  to  tJie  Transferee. —  For  example,  it  has  been 
quite  customar}''  to  execute  transfers  of  shares  leaving  the  name 
of  the  transferee  blank;  and  the  hiatus  is  filled  up  only  when 
some  one  of  the  successive  owners  desires  to  register  the  trans- 
fer.   Of  such  instruments  Lord  Mansfield  would  no  doubt  have 

>  Angle  V.  N.  W.  Mutual  (1875),  92  Brown  (1894),  59  Mo.  App.  461:  Jewel 
U.    S.    339;    New    England,   eta   v.     v.  Rock  River  (1681J,  101  III  57. 
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said  that  their  plain  import  was  "Galley  or  any  subsequent 
holder  may  fill  up  as  he  ])leasc5,"  and  some  of  the  more  mod- 
ern judges  would  have  agreed  with  him.  In  one  case  Chitty,  J., 
said: 

"Having;  regard  to  the  practice  proved,  and  the  condition  in  which  these 
documtnts  are  when  they  pass  from  hand  to  liand,  the  right  principle  to 
adopt  %vitli  reference  to  t!iem  is  to  hold  that  where  .  •  .  the  transfers 
are  duly  signed  by  the  registered  holders  of  the  shares,  each  prior  holder 
confers  "upon  the  bona  fide  liolder  for  value  of  the  certificates  for  the  time 
being  an  authority  to  fill  in  tlJe  name  of  the  transferee,  and  is  estopped 
from  di')iyinri  such  authority;  and  to  this  extent  and  in  this  manner,  but 
not  furtlier,  is  estopped  fi-om  denying  tlie  title  of  such  holder  for  the  time 
biing."! 

It  will  be  observed  that  everything  depends  upon  custom. 
No  one  would  suggest,  with  reference  to  a  conveyance  of  land, 
that  the  existence  of  blanks  in  it  indicated  authority  to  till 
them  up.^  Custom  has,  however,  attached  that  interpretation 
to  a  blank  for  the  name  of  the  transferee  in  share  transfers;* 
such  blanks,  therefore,  constitute  a  representation  by  the  signer 
of  them  that  the  holder  has  authority  to  fill  up,  and  by  such 
representation  the  signer  is  estopped  as  against  a  purchaser  for 
value  without  notice. 

Lord  Herschell  recently  said :  * 

"  And  this  doctrine  has  been  held,  by  the  court  of  appeals  of  the  state  of 
New  York,5  to  be  applicable  in  the  case  of  certificates  of  shares  with  the 
blank  transfer  and  power  of  attorney  signed  by  the  registered  owner, 
handed  by  him  to  a  broker  who  fraudulently  or  in  excess  of  his  authority 
sells  or  pledges  them.  The  banks  or  other  persons  taking  them  for  value 
without  notice  have  been  entitled  to  hold  tl)em  as  against  the  owner.  As 
at  present  advised,  I  do  not  see  anv  difference  between  the  state  of  New 
York  and  the  law  of  England  in  this  respect." 

No  assumption  of  unlimited  authority  to  fill  up  would  prob- 
ably arise  in  case  of  blanks  left  for  the  description  of  the  shares 

1  Colonial  Bank  v.Hepworth(18S7),  a  universal,  practice  on  the  Stock 

36  Ch.  D.  53;  50  L.  J.  Ch.  1089,    There  Exchange,  between  the  brokers  and 

is  some  confusion  here.     If  by  hand-  jobbers  or  dealers  in  shares,  for  the 

ing  over  blank  transfers  "  each  prior  broker  or  dealer  who  sells,  to  deliver 

holder  confers    ...     an  authority  the  deed  of  transfer  of  the  shares  to 

to  fill  in  the  name  of  the  transferee,"  the  dealer  who  purchases  in  blank 

there  is  no  place  or  ground  for  es-  as  to  the   name   of  the  transferee, 

toppel.    It  is  because  such  authority  leaving  the  name  to  be  filled  in  when 

is  not  always  so  conferred,  but  be-  the  dealer  who  purchases  may  him- 

cause  it  appears  to  have  been  con-  self  find  a  purchaser  for  the  shares." 

f erred,  that  estoppel  arises.  ^ Colonial  Bank  v.  Cady  (1890),  15 

^ Ellis  V.  Wait  (1893),  4  S.  D.  454;  App  Cas.  285:  GO  L.  J.  Ch.  131. 

57  N.  W.  R  229.  &  As  to  the  New  York  law,  see  Mc- 

3 In   Taylor   v.  Great  Indian,  etc.  Neil  v.  Tenth  National  Bank  (1871), 

Co.  (1859,  4  De  G.  &  J.  571 ;  28  L.  J.  46  N.  Y.  325.     See  also  the  cases  cited 

Ch.  709),  Turner,  L.  J.,  said:  "It  ap-  with  this  one  in  ch.  XXIL 
pears  that  it  is  a  common,  perhaps 


EXECUTION   OF   DOCUMENTS.  4o5' 

to  bo  t'ran<5f erred.  A  purchaser  from  a  holder  of  such  a  trans- 
fer would  not  be  justified  by  custom  in  believing  that  the  si<^ner 
had  given  authority  to  lill  up  any  class  and  any  amount  of' 
shares.  Iq  such  case  the  purchaser  would  be  in  the  usual  posi- 
tion of  one  dealing  with  a  person  known  to  be  acting  as  an 
agent;  he  would  have  to  inquire  as  to  his  authority,  and  no 
answer  to  such  in([uiry  would  be  f(jund  in  the  form  of  the  doc- 
ument, as  in  the  case  by  custom  where  the  transferee's  name 
merely  is  omitted. 

If,  however,  transfers  blank  as  to  the  description  of  the 
shares  were  filled  up  before  negotiation,  and  the  transferee 
had  no  reason  to  suspect  that  the  document  was  incomplete 
when  executed,  then  the  signer  ought  to  be  estopped  from  de- 
nying the  validity  of  the  document,  upon  the  principle  laid 
down  by  Kindersley,  V.  C,  in  Hatch  v,  Searles} 

General  Ap2>licahiliti/  of  Edop^el. —  It  will  now  be  seen  that 
there  is  thus  far  no  difTerence  in  principle  between  bills  and 
notes  and  other  documents  with  reference  ta' blanks  in  them 
when  signed.  The  question  always  is.  What,  according  to  cus- 
tom, do  such  blanks  import?  If  they  indicate  the  existence  of 
authority  to  fill  up,  then  there  is  estoppel.  If  they  do  not  so 
indicate,  there  is  none.  Custom  established  the  law  as  to  bills 
and  notes.     It  can  do  the  same  for  other  documents: 

"Usage,  adopted  by  the  courts,  haviiig  been  thus  the  wliole  of  the  so- 
called  law  merchant  us  to  negotiable  securities,  what  is  there  to  prevent 
our  acting  upon  the  princii)le  acted  upon  by  our  predecessors,  and  fol- 
lowed in  the  precedents  they  iiave  left  to  us?  Why  is  it  to  be  said  tiiat  a 
new  usage  wliicli  has  sprung  up  under  altered  circumstances  is  to  be  less 
admissible  than  tlie  usage  of  past  times?  Wliy  is  the  door  to  be  now  shut 
to  the  admission  and  adoption  of  usaire  in  a  matter  of  altogether  cognate 
chara('ter.  as  though  the  law  had  been  tinally  stereotyped  and  settled  by 
some  positive  and  peremptory  enactment ?'"- 

Not  merely  transfers  of  shares,  then,  but  bills  of  lading, 
warehouse  and  cotton-press  receipts,  and  other  like  symbols  of 
property,  are  all  subject  to  the  same  principle.*  The  question 
as  to  all  documents  is  the  same. 

Blanks  Unknown  to  the  Transferee. —  As  has  already  been 
pointed  out,*  where  the  existence  of  blanks  is  unknown  to  the 
transferee,  the  ground  of  estoppel  is  not,  and  cannot  be,  the 

i(l8o4)2Sm.  &G.  147;  23  L.  J.Ch.  -sColebrooke    on   Collateral   Secli- 

467.     And  see  Reg.  v.  Chesley  (18^9),  rities,  34.     And  see  the  cases  there 

16  S.  C.  Can.  30(3.  cited. 

-Per  Cockburn,  C.  J.,  in  Goodwin  ■'See  cases  ante,  p.  431,  note  7.     ' 
V.  Robarts  (1875),  L.  li.  10  Ex.  351;  44 
L.  J.  Ex.  157. 
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presumption  of  authority  to  fill  up  the  blanks,  but  the  justifi- 
able assumption  that  the  document  was  complete  when  exe- 
cuted. It  is  obvious  that  the  reason  for  estoppel  in  such  cases 
applies  equally  to  negotiable  and  non-negotiable  instruments; 
although,  no  doubt,  itis  more  frequently  invoked  in  the  former 
than  in  the  latter  class  of  documents.  Blanks  in  a  bond,  there- 
fore, left  by  the  sureties  and  filled  up  without  authority  will 
not  constitute  a  defense  as  against  an  obligee  who  has  had  no 
notice  of  them. 

And  where  a  deed,  blank  as  to  consideration  and  name  of 
grantee,  but  signed  and  sealed  and  indorsed  by  the  proper  offi- 
cer, with  a  certificate  of  execution,  was  delivered  to  an  agent 
for  use  in  case  he  found  a  purchaser;  and  the  agent  filled  in  his 
own  name  and  a  pretended  consideration,  and  sold  the  land  as 
his  own  to  an  innocent  purchaser,  it  was  held  that  the  grantor 
■was  estopped.* 

II.  Documents  Stolen  or  Fodni>. 

A.  negotiable  instruments. 

Present  Uncertainty. —  It  is  curious  that  there  should  be 
doubt  as  to  the  liability  of  the  maker  of  a  note  who  loses  it,  or 
from  whom  it  is  stolen.  A  well-known  writer,  in  a  recent  work 
as  to  stolen  instruments,  says: 

"Tims  it  is  laid  down  that  where  a  negotiable  instrument  is  stolen  or 
fraudulently  taken  from  the  acceptor  or  maker,  such  party  cannot  be  re- 
quiretl  to  pay  it  to  any  holder  whatever;  and  that,  too,  though  the  acceptor 
or  maker  may  have  made  the  theft  or  fraud  easy  by  putting  the  paper  in 
an  unlocked  drawer  in  a  desk  to  which  clerks  and  servants  and  others  had 
access."^ 

In  the  case  of  a  lost  note,  on  the  other  hand,  there  might,  in 
view  of  the  same  writer,  be  liability: 

"If  this  be  sound  doctrine,  it  will  follow  that  where  the  instrument  got 
into  circulation  by  being  dropped,  picked  up  and  passed,  there  has  been 
no  delivery,  unless  the  dropping  was  negligent:  possibly  to  drop  a  nego- 
tiable instrument  transferable  by  delivery  would  be  presumptive  negli- 
gence." "* 

The  learned  author  deprecates  the  introduction  of  the  princi- 
ples of  estoppel  into  the  discussion  of  the  case  of  a  stolen  note, 
because  "theft  is  not  the  natural  consequence  of  negligence" 
in  the  method  of  its  custody.  May  it  not,  however,  similarly 
be  said  in  the  case  of  a  found  note  that  the  fraudulent  passing 

1  Pence  v.Arbuckle  (1876),  22  Minn.        ^Bigelow  on  Bills  and  Notes,  177. 
417.    And  see  cases  as  to  mortgages,        3  xd. 
ante,  p.  452,  note. 
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of  it  is  not  the  natural  conso(]uenco  of  the  maker  losinc^  it? 
Yet  in  such  case  the  author  thinks  that  there  may  be  liabil- 
ity and  estoppel.  If  in  both  cases  there  is  the  criminal  appro- 
priation of  another  person's  property,  and  in  both  an  inno- 
cent ])urchaser  for  value,  ought  not  the  result  in  both  to  bo 
the  same? 

BaxendaJe  v.  Bennett— In  the  well-known  case  of  Baxendale 
V.  Bennett,^  a  blank  acceptance  was  returned  before  issued  to 
the  acceptur,  who  put  it  in  a  drawer  from  which  it  was  stolen. 
It  was  held  that  the  acceptor  was  not  liable.  Bramwell,  L.  J., 
said: 

"Is  it  not  a  rule  that  every  ono  has  a  rip;ht  to  suppose  that  a  crime  will 
not  be  committed  and  to  act  on  that  belief  V  .  .  .  If  suppo.-se  there  was 
no  stamp  law.  ami  a  man  simply  wrote  his  name,  and  the  i)aper  was  stolen 
from  him.  and  somebody  put  a  form  of  check  or  bill  to  the  signature, 
would  tlie  sif^ner  be  liable?" 

lleferring  to  Young  v.  Grote  and  Ingham  v.  Primrose,  he 

said  that  they 

"go  a  long  way  to  justify  the  judgment;  but  in  all  those  cases,  and  in  all 

the  other^when  the  alleged  maker  or  acceptor  has  been  held  liable,  he  has 

voluntarilv  parted  with  the  instrument;  it  has  not  been  got  from  him  by 

the  commission  of  a  crime.     This  undoubtedly  is  a  distinction,  and  a  real 

distinction." 

Brett,  L.  J.,  put  the  case  upon  this  ground: 

"Whether  the  acceptor  of  a  blank  bill  is  liable  on  it  depends  upon  his 
having  i.ssued  the  acceptance  intending  it  to  be  used." 2 

A  Crucial  Qu€!it'um.—  l.oYd  Justice  Brarawell's  question  is  a 
crucial  one;  and  if,  as  he  assumes,  there  is  but  one  possible 
answer  to  it,  much  dilliculty  will  arise  in  drawing  an  intelli- 
gible line  between  cases  in  which  there  is  liability  and  those  in 
which  there  is  none. 

The  point  is  simply  this:  A  man  has  a  habit  of  writing  his 
name  upon  blank  forms  of  promissory  notes,  and  leaving  thera 
carelessly  within  reach  of  every  one;  somebody  fills  in  the 
blanks  in  one  of  the  papers,  and  passes  it  to  a  hona  fide  holder 
for  value;  is  the  signer  liable?  Or  (to  bring  the  case  more 
clearly  within  the  Lord  Justice's  language),  suppose  that  the 
note  was  put  "  in  an  unlocked  drawer  in  a  desk  to  which  clerks 

1(1878)  3  Q.  B.  D.  52.");  47  L.  J.  Q.  B.  otherwise   held   in   Gould   v.  Legee 

624,  (1836),  5   Duer.  270;    differing  from 

2This  distinction  has  found  favor  the  earlier  case  of  Hall  v.  Wilson 

in  New  York,     Ledwick  v.  McKini  (lS.-)3!,  10  Barb.  Vjo.   See  also  Scluiyl- 

(1873),  .W   N.  Y.  307;  Davis  v.   Best  kill  v.  Copley  (1871),  67  PiU  St  386; 

(1»87),   105  N.  Y.  67.    It  had  been  Kagel  v.  Totten  (1882),  59  Md.  447. 
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and  servants  and  others  had  access,"  from  whence  it  was  stolen 
and  made  into  a  note;  would  the  signer  be  liable? 

Complete  and  Incomplete  Instruments. — To  these  fundamental 
questions  the  answer  of  the  authorities  is  in  the  negative.^  But 
as  soon  as  one  gets  away  from  the  simj)lGst  form  of  the  ques- 
tion the  cases  commence  to  vary,  and  the  lack  of  principle  of 
decision  becomes  apparent.  For  example,  Mr.  Daniel  distin- 
guishes between  complete  and  incomplete  instruments.  As  to 
the  former  he  says: 

"Wliere  the  maker  has  perfected  the  instrument  and  left  it  undelivered 
in  a  safe,  desk,  or  other  receptacle,  it  should  then  be  at  his  hazard.  Such 
papers  are  made  for  use  and  not  for  preservation.  The  maker  creates  the 
risk  of  their  beinp;  eloigned  by  keeping;  them  on  hand,  and  places  them  on 
the  same  base  as  ne?;otiable  papers  which  have  been  put  upon  the  market. 
When  once  issued  the  purchaser  is  protected  and  the  owner  loses,  even 
thouj^h  he  had  guarded  his  property  witli  bolt  and  bar;  and  if  bankers  and 
others  who  must  necessarily  be  in  possession  of  negotiable  securities  in  the 
course  of  trade  are  not  protected,  we  can  discover  no  principle  which  can 
be  invoked  to  protect  one  who  holds  his  own  paper  contrary  to  the  ordi- 
nary wants  and  usages  of  trade."' '■^ 

As  to  incomplete  instruments,  on  the  other  hand,  the  same 
author  says: 

"The  second  class  of  cases  arises  when  an  incomplete  instrument  has 
b->en  signed  and  stolen,  without  any  delivery  to  an  agent  in  trust  or  other- 
wise intervening.  In  such  cases  no  trust  for  any  purpose  has  been  created. 
No  instrument  has  been  perfected.  No  appearance  of  validity  has  been 
given  it.  No  negligence  can  be  imputed.  Therefore  if  the  blank  be  filled 
it  is  sheer  forgery,  in  whicli  the  maker  is  in  no  wise  involved,  and  he  is 
not  therefore  bound,  even  to  a  bona  fide  holder  without  notice."  3 

Lord  Justice  Bramwell,  as  we  have  seen,  would  not  have  ad- 
mitted the  validity  of  Mr.  Daniel's  distinction  between  the 
theft  of  a  complete  and  an  incomplete  instrument.  His  prin- 
ciple: 

"Is  it  not  a  rule  that  every  one  has  a  right  to  suppose  that  a  crime  will 
not  be  committed,  and  to  act  on  that  belief?" 

applies  to  both  cases  alike.  Lord  Justice  Brett  would  also  re- 
pudiate the  distinction,  basing  his  opinion,  however,  not  upon 
the  ground  of  crime,  but  because  liability  depends  upon  issuing 

iTo  the  cases  already  cited  add  bia  v.  Cornell  (1888),  130  U.  S.  655, 
First  Nat.  Bank  v.  Zeims  (1894),  93  where  the  word  "canceled,"  writ- 
Iowa,  140;  61  N.  W.  R.  483;  Byles  on  ten  in  ink  upon  negotiable  certifi- 
Bills  (15th  ed.),  255.  See.  however,  cates,was  erased,  and  the  certificates 
Cooke  V.  United  States  (1875),  91  U.  passed. 

S.  389.     Treasury  notes  were  fraud-  2  On  Negotiable  Instruments  (4th 

ulently  printed   from    the  genuine  ed.).  vol.  1,  p.  852. 

plates  and  the  treasury  was  held  to  ^U.S'i'-i.     The  same  distinction  is 

be  liable  upon  them.     No  signature  made  in  Parsons  on  Bills  and  Notes, 

was  necessary.     Distinguish  Colum-  vol.  1,  114. 
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an  instrument  "intending  it  to  be  used,"  and  in  neither  case 
was  there  any  issue,  or  any  such  intention. 

"Williams,  J.,  on  the  other  hand,  would  agree  with  Mr.  Dan- 
iel's contention  as  to  a  complete  instrument: 

"It  is  we  tliink  sottlod  law  tliat  if  tlie  defendant  had  drawn  a  check, 
and  before  he  had  issued  it  lie  liad  io-;t  it.  or  if  it  liad  heen  st(jlen  fr.nii 
him,  and  it  liad  afterwards  found  its  way  into  the  hands  of  a  hoKkr  for 
value  without  notice  who  had  sued  the  defendant  upon  it,  he  woulfl  have 
had  no  answer  to  the  action.  So  if  he  had  indorsed  in  blank  a  bill  i)ay- 
able  to  his  order,  and  it  had  been  lost  or  stolen  before  he  delivered  it  to 
any  one  as  indorsee.  The  reason  is,  that  such  negotiable  instruments  have 
by  the  law  merchant  become  part  of  tlie  mercantile  currency  of  the  c-oun- 
try;  and,  in  order  that  this  may  not  be  impeded,  it  is  requisite  that  inno- 
cent holders  for  value  should  have  a  right  to  enforce  payment  of  them 
against  those  who  by  making  them  have  caused  them  to  be  a  part  of  such 
currency."! 

And  Cockburn,  C.  J.,  may  be  taken  to  have  thought  that 
there  would  be  liability  even  when  the  instrument  had  not 
been  completed  prior  to  its  being  feloniously  applied,  for  in 
Wafsoii  V.  Russell"^  he  said: 

"I  consider  the  law  to  be  now  quite  settled,  that  if  a  person  puts  his 
name  to  a  paper  which  either  is.  or  by  being  filled  up  or  indorsed  may  be, 
converted  into  a  negotiable  security,  and  allows  such  paper  to  get  into  tlie 
hands  of  another  person,  who  transfers  the  same  to  a  holder  for  consider- 
ation and  without  notice,  such  party  is  liable  to  such  bona  fide  holder, 
however  fraudulent  or  felonious  as  against  him  the  transfer  of  the  security 
may  have  been." 

Criticism  of  Present  Rules. —  It  is  hard  to  get  a  footing  here. 
Lord  Justice  Bramweirs  rule  that  every  one  may  safely  act 
upon  the  supposition  that  a  crime  will  not  be  committed  finds 
ample  contradiction  not  only  as  to  one's  own  interests  (as  an 
overwhelming  matter  of  fact),  but  with  regard  to  the  interests 
of  others  in  various  departments  of  the  law.  In  the  realm  of 
torts  many  examples  are  met  with;  and  the  law  of  estoppel  by 
misrepresentation  is  largely  founded  upon  the  contrary  view. 
Not,  however,  to  leave  the  subject  of  bills  and  notes,  the  fol- 
lowing may  be  taken  to  be  undisputed  law: 

"The  misapplication  of  a  genuine  signature,  written  across  a  slip  of 
stamped  paper  (which  transaction  being  a  forgery  would  in  ordinary  cases 
convey  no  title),  may  give  a  good  title  to  any  sum  fraudulently  inscribed, 
within  the  limits  of  the  stamp."^ 

And  it  can  hardly  be  argued  that  if  the  signer  of  a  slip  of 
paper  may  be  made  liable  by  forgery,  it  is  beyond  the  bounds 

'Ingham  v.  Primrose  (1859),  7  C.  3 Per  Byles,  J.,  in  Swan  v.  North 
B.  N.  S.  ye;  28  L.  J.  C.  P.  294.  British  (1863),  3  H.  &  C.  185.  (See  the 

2(18l*)2)  31  L.  J.  304.     And  see  Mc-    report  in  33  L.  J.  Ex.  277.) 
Innis  V.  Milton  (1870),  30  U.  C.  Q.  B. 
493. 
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of  reason  to  hold  that  the  signer  of  a  completed  note  may  be 
made  liable  by  larceny. 

The  distinction  of  Lord  Justice  Brett: 

"TVhetlier  the  acceptor  of  a  blank  bill  is  liable  on  it  depends  upon  his 
having  issued  the  acceptance  intending  it  to  be  used," 

must,  of  course,  be  subject  to  this:  that  the  acceptor  may  be 
estopped  from  denying  the  issue  of  the  bill,  and  his  intentions 
with  regard  to  it,  by  appearances  for  which  he  is  responsible. 
And  the  argument  comes  back  once  more  to  the  question  of 

"the  duty  of  fellow-citizens  to  observe  in  varying  circumstances  an  ap- 
propriate measure  of  prudence  to  avoid  causing  iiarm  to  others  "i — 

the  duty,  in  this  case,  of  preventing  the  appearance  of  a  note 

issued  and  intended  to  be  used.     May  it  not  be  said  that 

"It  is  the  duty  of  the  maker  of  the  note  to  guard  not  only  himself,  but  the 
public,  against  fraud  and  alteration  by  refusing  to  sign  negotiable  paper 
made  in  sueii  form  as  to  admit  of  fraudulent  practice  upon  them  with 
ease  and  witliout  ready  detection." 2 

lujolstiG  and  Altruistic  Views. —  As  has  already  been  said,^ 
there  are  two  views  which  may  be  taken  with  reference  to  the 
conduct  of  atfairs  —  the  egoistic  and  the  altruistic.  According 
to  the  former,  as  applied  to  the  subject  in  hand,  I  may  sign  my 
name  to  as  many  pieces  of  paper  as  I  wish,  scattering  them 
broadcast  among  my  neighbors,  leaving  other  people  to  take 
the  risk  of  forgery;  I  may  amuse  myself  by  signing  dozens  of 
completed  notes  and  carelessly  permit  "clerks  and  servants 
and  others"  to  remove  them  if  they  please,  aware  that  not  I, 
but  other  people,  must  suffer  for  my  alleged  faith  in  universal 
honesty ;  I  may,  with  easy  indifference,  leave  spaces  of  the 
most  tempting  character  in  notes  which  I  sign  and  issue,  and 
if  they  be  improperly  filled  and  my  seeming  liability  increased, 
I  may  say  that  I  acted  upon  the  assumption  that  there  was  no 
one  in  the  world  that  would  do  such  a  thing,  and  that  there 
are  places  to  which,  with  certain  ditliculties  of  procedure,  such 
an  one  may  be  sent. 

According  to  the  altruistic  view,  I  shall  have  some  care  for 
the  interests  of  my  fellow-citizens.  Being  perfectly  aware  that 
the  world  is  full  of  rascals,  and  that  my  pretense  of  other  be- 
lief is  absurd,  I  shall  not  furnish  them,  if  I  can  avoid  it,  with 
tempting  opportunities  for  defrauding  others.    As  I  would  not 

1  Pollock  on  Torts,  22.    See  ante,  (1875),  79  Pa.  St.  370.    See  cases  re- 

ch.  V,  passim.  f erred  to  with  these  in  ch.  V. 

'-^Zimmerman  v.  Rote  (1874),  75  Pa.        3 See  ch.  V. 
St.    191.    And  see    Brown   v.   Reed 
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indulge  myself  in  signing  slips  of  paper  were  the  risk  of  notes 
being  written  on  them  my  own,  so,  also,  shall  I  exercise  proper 
circumspection  where  there  is  danger  to  others.  And  as  notes 
are  made  for  use  and  not  for  storage,  I  shall  refrain  from  sign- 
ing them  until  they  are  needed,  or  at  least  so  draw  them  that 
they  may  not  be  immediately  negotiable.  I  would  do  that 
were  the  risk  my  own.^ 

Ostensible  Ownership. —  Liability  in  all  such  cases  must  rest 
upon  the  principles  of  estoppel  by  ostensible  ownership.  A 
thief  appears  to  be  the  owner  of  the  instrument  which  he  pro- 
poses to  negotiate.  Possession  of  a  watch  does  not  indicate 
ow^nershij);-  but  the  property  and  possession  of  bills  and  notes 
are  inseparable. 

"Every  Jiolder  of  the  bills  takes  the  property,  and  his  title  is  stamped  in 
the  bills  themselves."' 

Possession  of  a  bill  is  ostensible  ownership  of  it.  If  the 
real  owner  assists  in  the  misrepresentation  of  property  by  an 
ostensible  owner,  such  real  owner  ought  to  be  estopped  from 
setting  up  his  own  title.  xVnd  it  is  hard  to  see  how  such  as- 
sistance can  more  effectually  be  afforded  than  by  bringing  into 
existence  that  which  from  its  very  nature  carries  with  it  a  rep- 
resentation of  ownership.  Did  I  write  upon  my  goods,  "The 
bearer  is  the  owner  of  these,"  I  would  certainly  be  estopped 
from  setting  up  my  title  to  them,  even  though  some  one  tempted 
by  the  writing  had  stolen  them  from  me  and  passed  them  on. 
I  would  have  assisted  in  his  misrepresentation.  And  if  I  cre- 
ate a  document  which  carries  with  it  to  everybody  a  similar 
assertion,  I  ought  likewise  to  be  estopped.* 

Incom2)leie  Instruments.— 1\iG?,Q  remarks  have  primary  ref- 
erence to  cases  of  completed  instruments  which  have  been  stolen 

iThis    precaution    would    insure  SQabarron  v,  Kreeft  (1875).  L.  IL 

safety,  for  it  would  be  unreasonable  10  Ex.  281;  44  L.  J.  Ex.  238.     See  ch. 

to  hold  that  a  thief  could  effect  a  XXI. 

transfer  by  forging   my  signature.  3  Collins  v.  Martin  (1797),  1  Bos.  & 

First  Nat.  Bank  v.  Bremer  (189  5),  7  P.  Gol. 

Ind.  App.  685;  34  N.  E.  R  1017.    See,  ^Some   authorities  are,   however, 

however,   Wegner  v.   Second  Ward  otlierwise.  Ledwick  v.  McKini(1873), 

(1800).   44  N.  W.   R   1096;   Tobin   v.  53  N.  Y.  o07;  Hinckley  v.  Bank  (1881), 

Manhattan  (1893),  57  N.Y.St.  R  856;  131  Mass.  147;  Bangor  v.  Robinson 

G  Misc.  R  110;  26  N.  Y.  Supp.  14;  27  (1892).    53    Fed.    R   520;    Young    v. 

id.  1124.    And  see  Leather  v.  Morgan  Brewster  (1895),  62  Mo.  App.  628. 
(1887;,  117  U.  S.  96;  Walters  v.  Tielk- 
meyer  (1897),  70  Mo.  App.  371. 
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or  found  and  subsequently  passed  on.  Let  us  now  look  at  Mr. 
Daniel's  reasons  for  a  contrary  conclusion  in  tho  case  of  in- 
complete instruments  —  those  in  which  blanks  have  been  left. 
He  mentions  five: 

1.  "No  trust  for  any  purpose  has  been  created."  But  there 
was  no  trust  either  in  the  case  of  the  completed  instrument. 

2.  "No  instrument  has  been  perfected."  Nor  in  the  other 
case  either;  for  delivery  is  necessary  to  a  perfected  note.^ 

3.  "No  appearance  of  validity  has  been  given  it."  As  the 
authorities  stand,  the  holder  of  a  blank  note  has  the  appear- 
ance of  authority  to  fill  it  up.  A  blank  note  is  then  just  as 
available  in  the  hands  of  a  thief  as  is  a  completed  one.  There 
is  therefore  in  both  cases  the  same  appearance  of  validity. 

4.  "No  negligence  can  be  imputed."  But  there  is  exactly 
the  same  negligence  in  the  one  case  as  in  the  other. 

5.  "If  the  blank  be  filled  it  is  sheer  forgery,  in  which  the 
maker  is  in  no  wise  involved."  And  in  the  case  of  the  com- 
pleted note  there  is  sheer  larceny,  "  in  which  the  maker  is  in 
no  wise  involved;"  and  also  the  wrongful  emission  of  the  doc- 
ument which  may  well  be  argued  to  be  a  further  criminal  act. 

It  is  difficult  then  to  see  any  ground  for  distinction  between 
a  complete  and  an  incomplete  note.  They  are  equally  nego- 
tiable, and  over  both  the  maker  ought  to  exercise  the  same 
vigilance  and  control. 

Among  the  authorities  relating  to  instruments  fraudulently 
appropriated  the  much-discussed  case  of  Ingham  v.  Primrose  ^ 
may  be  noticed.  A  drawer  of  a  bill  returned  it  to  the  accom- 
modation acceptor  unused.  The  acceptor,  intending  to  cancel 
it,  tore  it  into  two  pieces  and  threw  them  on  the  ground.  The 
drawer  picked  them  up,  pasted  them  together,  and  passed  the 
bill.  The  appearance  would  not  have  suggested  anything  but 
a  severance  for  more  secure  transmission.  The  acceptor  was 
held  to  be  liable 

"because  the  defendant,  by  abstaining  from  an  effectual  cancellation  or 
destruction  of  the  bill,  has  led  to  tiie  plaintitfs  becoming  the  holder  of  it 
for  value." 

In  other  words,  he  has  provided  an  opportunity  or  occasion 
for  fraud  —  has  by  his  negligence  made  credible  the  misrepre- 

•  See  the  Codes.  45  &  46  Vic.  (Imp.),        2  (i8,-,9)  7  c.  B.  N.  S.  82;  28  L.  J.  C. 
ch.  61,  §  21;   53  Vic.  (Can.;,  ch.  33,     P.  294. 
§21. 
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fientalion  of  the  drawer  that  the  paper  was  a  real  obligation. 
He  is  therefore  estopped  from  denying  that  it  is  such. 

Although  the  case  has  been  seriously  questioned  in  Baxen- 
dale  V.  Bennett,^  the  writer  ventures  the  opinion  that  it  is  well 
founded,  and  ample  justification  for  it  can  be  found  in  the 
principles  of  the  law  of  estojipel.  There  seems  to  be  little 
reason  for  holding  an  acceptor  liable  upon  a  really  uncanceled 
bill  confided  to  another  person  who  fraudulently  negotiates  it, 
if  he  is  not  to  be  liable  upon  one  which  is  in  appearance  at 
least  uncanceled,  and  which  he  throws  down  in  the  presence 
of  the  person  to  whom  a  moment  before  it  had  been  confided. 
There  is  a  difference  in  the  acceptor's  intention,  no  doubt;  but 
none  in  the  facility  afforded  for  fraud,  and  none  in  the  posi- 
tion of  the  transferee. 

Signed  Slips. —  If  distinction  between  a  completed  and  a 
blank  note  may  be  denied  (upon  the  ground  that  the  latter 
carries  with  it  ostensible. authority  to  fill  it  up),  the  same  argu- 
ment will  not  ajiply  when  comparing  the  case  of  a  completed 
note  with  that  of  a  mere  slip  of  paper  bearing  a  signature,  for 
there  is  not  in  that  case  any  appearance  of  authority  to  sub- 
scribe a  note.  If,  indeed,  a  stainp  required  by  the  local  law 
had  been  affixed  by  the  signer,  the  case  would  be  different  and 
'within  the  statutory  law  as  to  blank  notes.^  But  if  the  slip  be 
entirely  blank  it  cannot  be  said  that  there  is  ostensible  au- 
thority to  write  on  it  a  bill  or  note;  and  if  there  be  no  osten- 
sible authority  there  can  be  no  estoppel  by  appearance  of 
agency. 

This  remark,  however,  is  necessarily  limited  to  cases  in  which 
the  transferee  knew  that  the  superscription  had  been  added 
by  some  one  other  than  the  signer.'  If  the  instrument  be  in 
complete  form  when  offered  in  negotiation,  then  its  appear- 
ance indicates  that  the  body  of  it  was  written  prior  to  the  sig- 
nature; and  the  case  is  not  at  all  one  of  ostensible  authority 
to  fill  up  blanks.  In  such  a  case,  if  the  signer  is  to  be  liable, 
it  is  upon  the  ground  already  indicated,  namely, 

"the  duty  of  fellow-citizens  to  observe,  in  varying  circumstances,  an  ap- 
propriate measure  of  prudence  to  avoid  causing  liarin  to  others."  * 

1(1878)  3  Q.  B.  D.  532;  47  L.  J.  Q.  3  See  the  same  distinction  noticed, 
B.  624.  ante,  p  455. 

-Post,  pp.  4G4,  465.     And  see  the        *  See  an/e,  p.  30. 
.  Codes,  45  &  4H  Vic.  (Imp),  ch.  61,  . 
S  20;  53  Vic.  (Can.),  eh.  3  J,  g  20. 
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Can  it  be  said  that  there  is  an  a)3propriate,  or  indeed  any, 
measure  of  prudence  in  spreading  broadcast  your  autograph 
upon  slips  of  paper  suggestive  of  promissory  notes,  and  in 
blindly  trusting  to  the  impeccability  of  the  world? 

Distinction  is  made  between  completed  or  blank  instruments 
on  the  one  hand,  and  mere  autographs  on  the  other,  by  Beck, 
J.,^  as  follows: 

"Tlie  reason  is  obvious.  The  maker  ou^ht  to  suffer  on  account  of  the 
fraudulent  act  of  one  to  whom  he  intrusts  his  paper,  or  wlio  is  made  agent 
in  respect  of  it,  ratlier  than  an  innocent  party.  Tiie  law  esteems  him  in 
fault  in  thus  putting  it  in  the  power  of  another  to  perpetrate  the  fraud, 
and  requires^Jiim  to  bear  the  loss  consequent  upon  this  negligence.  In  the 
case  under  consideration,  no  fault  can  be  imputed  to  the  defendant.  He 
did  not  intrust  his  signature  to  the  possession  of  the  forger  for  the  pur- 
pose of  binding  himself  by  a  contract.  He  conferred  no  power  upon  the 
party  who  committed  the  crime  to  use  it  for  any  such  purpose.  He  was 
not  guilty  of  negli;^ence  in  thus  giving  it,  for  it  is  not  unusual,  in  order 
to  identify  signatures  and  for  other  purposes,  for  men  thus  to  make  their 
autographs." 

But  do  not  the  same  remarks  apply  to  both  cases?  May  it 
not  be  said  in  both  cases  that  "  he  did  not  intrust  his  signature 
.  .  .  for  the  purpose  of  binding  himself  by  a  contract;" 
that  "  he  conferred  no  power  upon  the  party  who  committed 
the  crime  to  use  it  for  any  such  purpose;"  and  that  "he  was 
not  guilty  of  negligence,  .  .  .  for  it  is  not  unusual  .  .  . 
for  men  thus  "  either  to  intrust  their  bills  for  custody  or  to  give 
their  signatures  for  identification.  And  may  it  not  be  added, 
too,  that  "  the  maker  (signer)  ought  to  suffer  on  account  of  the 
fraudulent  act  of  one  to  whom  he  intrusts  his  paper  .  .  . 
rather  than  an  innocent  party,"  etc  , —  for  there  is  not  much  dif- 
ference between  "intrusting"  your  clerk  with  papers  partially 
blank  which  you  tell  him  to  put  in  the  safe  and  which  he  mis- 
appropriates, and  "trusting"  that  he  will  not  appropriate  and 
use  other  papers  wholly  blank  (with  the  exception  of  your  ac- 
commodating signature)  which  you  put  in  his  way.  In  both 
cases  trust  is  betrayed;  in  both  crime  is  committed;  in  both  an 
innocent  purchaser  has  paid  out  his  money;  and  in  both  you 
have  supplied  the  opportunity  for  the  fraud.  Should  you  not 
be  more  careful  for  the  interests  of  others?  What  is  "an  ap- 
propriate measure  of  prudence?" 

The  English  Code  provides:^ 

"  When  a  simple  signature  on  a  blank  stamped  paper  is  delivered  by  the 

1  Caulkins  v.  Whisler,  27  Iowa.  495.  Jacques  Cartier  (188G),  13  Que.  L.  R. 

Quoted  by  Mr.  Daniel  (on  Negotiable  39. 

Instruments),  495.     And  see  Ford  v.  245  &  46  Vic.  (Imp.),  ch.  61,  g  20; 

Auger  (1874),  18  L.  C.  J.  296;  Banque  53  Vic.  (Can.),  ch.  61,  g  20. 
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signer  in  order  that  it  may  he  converted  into  a  bill,  it  opera tps  as  a  prima 
facie  authority  to  till  it  up  as  a  complete  bill  for  any  amount  the  stamp 
will  cover."  ' 

The  Canadian  Code  is  similar,  but  omits  all  reference  to 
stamps;  and  its  effect,  therefore,  is  to  declare  that  a  mere  si^^na- 
ture  delivered  "in  order  that  it  may  be  converted  into  a  bill 
operates  afi  prima /(tele  authority,"  etc.  The  transferee  must, 
therefore,  inquire  whether  it  was  delivered  for  the  purpose  of 
being  converted;  but  he  need  not  inquire  as  to  the  particulars 
of  the  authority,  or  as  to  any  conditions  attached  to  its  exer- 
cise. You  may  not  assume  that  there  was  any  authority  at  all. 
But  if  there  was,  you  may  assume  that  it  was  absolutely  un- 
limited and  untrammeled! 

Current  Practice. —  In  considering  the  cases  upon  the  sub- 
ject in  hand  one  cannot  help  attributing  their  rarity  to  the 
universal  existence  of  a  very  strong  sense  of  the  danger  of 
either  storing  blank  notes  or  distributing  signatures,  and  also 
of  the  absolute  necessity  for  care  with  regard  to  them.  "Were 
a  well-known  merchant  to  amuse  himself  by  leaving  his  auto 
graph  on  blank  slips  of  paper  in  hotel  reading-rooms,  and 
were  some  rascal  to  superscribe  a  note  upon  one  of  them,  it 
would  seem  to  the  writer  to  be  a  mere  travesty  of  justice  to  say 
that  he  should  not  be  liable  (1)  because  he  did  not  intrust  the 
paper  to  any  one,  (2)  because  he  conferred  no  power  upon  any 
one,  and  (3)  because  he  was  not  guilty  of  any  negligence.  Mr. 
Daniel  is,  however,  of  a  different  opinion.     He  says:  ^ 

"  It  could  hardly  be  said  that  the  party  was  guilty  of  any  negligence  in 
exercising  his  right  to  do  so  simple  a  thing  as  the  mere  writing  of  his 
name  when  he  attached  no  words  to  it  to  give  it  any  significance." 

But  cannot  it  fairly  be  argued  that  the  negligence  consists 
in  attaching  "  no  words  to  it."  When  it  is  considered  that 
there  are  so  many  simi)le  methods  of  protecting  an  autograph 
from  misapjilication  {e.  g.,  placing  it  at  the  top  of  the  page,  in- 
stead of  at  the  bottom;  superscribing  the  words  "Yours  verv 
truly ;"  filling  the  blank  above  with  a  pen-scratch)  —  methods 
which  are  adopted  by  probably  every  reasonable  business  man 
(despite  the  authorities  which  indicate  that  there  is  no  negli- 
gence in  doing  otherwise),  is  it  too  much  to  say  that  if  such 
simple,  every-day  precautions  are  neglected  there  is  sufficient 
carelessness  to  estop?    Is  there  not  in  this  region  also  a 

"duty  of  fellow-citizens  to  observe    ...    an  appropriate  measure  of 
prudence  to  avoid  causing  harm  to  others?"^ 

1  On  Negotiable  Instruments,  858.        2  Ante,  p.  30. 
.SO 
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For  example,  payment  of  a  bill  before  due  date  is  a  satis- 
faction of  it.  But  suppose  that  afterwards  it  be  fraudulently 
reissued  to  an  innocent  bolder,  the  parties  to  it  are  liable.  They 
should  have  destroyed  or  canceled  it  —  they  owed  a  duty  to 
their  fellow-citizens  to  do  so. 

"It  is  the  duty  of  bankers  to  make  some  memo,  on  bills  and  notes 
which  have  been  paid;  but  if  they  do  not,  the  holders  of  such  securities 
cannot  be  affected  by  any  payment  made  before  they  are  due."  i 

It  may  indeed  be  that  liability  should  not  arise  out  of  some 
new  product  of  "ingenious  wickedness;"^  but  it  is  quite  an- 
other thing  to  declare  that  the  strongest  temptation  to  the 
simplest  fraud  may  be  held  out  to  all  the  rascals  in  the  world, 
and  that  the  temptor  should  not  be  the  one  to  bear  the  loss. 

Unissued  Bills  Under  the  Code. —  Section  21  of  the  Code' 
provides  that 

"every  contract  on  a  bill,  whether  it  is  the  drawer's,  the  acceptor's  or  an 
indorser's,  is  incomplete  and  revocable  until  delivery  of  the  instrument  in 
order  to  give  effect  thereto." 

"2.  As  between  immediate  parties,  and  as  regards  a  remote  party  other 
than  a  holder  in  due  course,  the  delivery: 

"(a)  In  order  to  be  effectual,  must  be  made  either  by  or  under  the  au- 
thority of  tlip  party  drawing,  accepting  or  indorsing,  as  the  case  may  be. 

"(b)  May  be  shown  to  liave  been  conditional,  or  for  a  special  purpose 
only,  and  not  for  the  purpose  of  transferring  the  property  in  the  bill. 

"But  if  the  bill  is  in  the  hands  of  a  holder  in  due  course,  a  valid  deliv- 
ery of  the  bill  by  all  parties  prior  to  him  so  as  to  make  them  liable  to  him 
is  conclusively  presumed. 

"3.  Wliere'a  bill  is  no  longer  in  the  possession  of  a  party  who  has  signed 
it  as  drawer,  acceptor  or  indorser,  a  valid  and  unconditional  delivery  by 
liim  is  presumed  until  the  contrary  is  proved." 

This  legislation  terminates  controversy  in  jurisdictions  in 
which  it  is  in  force  as  to  liability  upon  a  completed  bill  or  note 
which  is  stolen  or  found  and  passed  on  to  a  holder  in  duo 
course.  The  signers  of  such  instruments  can  no  longer  "sup- 
pose that  a  crime  will  not  be  committed,  and  act  on  that  be- 
lief." They  can  no  longer  urge  that  liability  depends  upon 
havinof  issued  the  instrument  "intending  it  to  be  used."  Lar- 
ceny  may  make  him  liable. 

But  it  is  doubtful  whether  the  statute  applies  to  incomplete 
bills,  and  still  more  questionable  whether  it  was  intended  to 
provide  for  the  case  of  a  mere  signature.     The  language  is, 

"  Every  contract  on  a  bill  ...  is  incomplete  and  revocable  until 
delivery;  " 

and  where  the  instrument  is  in  blank,  and  still  more  where 

iPer  Lord  Ellenborough   in  Bur-  2  Columbia   v.   Cornell   (1888),  130 

bridge   v.    Manners   (1812),  3   Camp.  U.  S.  Grif). 

193,  195.     And  see  Wheeler  v.  Guild  345  &  46  Vic.  (Imp.),  ch.  61;  53  Vic. 

(1838),  37  Mass.  545.  (Can.),  ch.  33,  ^21. 


EXECDTION    OF   DOCLMENTS.  4G7 

there  is  nothing  but  a  signature,  can  it  be  said  that  there  is  a 
"  contract."  ^  Possibly  it  may  be  argued  that  the  chiuses  quoted 
(assisted  by  section  20)  do  apply  to  the  case  of  blank  notes,  but 
that  the  legislation  does  not  touch  the  question  of  papers  carry- 
ing nothing  but  signatures. 

The  statute  does,  however,  take  us  away  from  the  principles 
of  Lords  Justices  Braniwell  and  Brett  above  dealt  with,  viz.: 
(1)  That  no  liability  can  arise  out  of  a  crime;  and  (2j  that  the 
question  of  liability  depends  upon  "his  having  issued  the  ac- 
ceptance intending  it  to  be  used."  And  it  gives  some  effect  to 
the  principle  of  aj)propriate  prudence  where  the  interests  of 
others  are  involved. 

The  question  in  cases  not  provided  for  by  the  statute  ought  to 
be  whether  requisite  prudence  has  been  exercised.  Some  obser- 
vations upon  this  subject  are  to  be  found  in  a  preceding  chapter.- 

B.    NON-NEGOTIABLE   INSTRUMENTS,    STOLEN   OR   FOUND. 

The  term  "negotiable"  is  being  used  in  this  chapter  in  its 
customary  acceptation.  But  the  term  is  inaccurate  and  mis- 
leading, and  in  considering  the  difference  between  "negotiable" 
and  "non-negotiable"  instruments  when  misapplied,  stolen  or 
found,  perusal  of  a  previous  chapter  is  recommended.'  Refer- 
ence is  also  requested,  for  the  purposes  of  the  present  section, 
to  the  discussion  in  a  previous  part  of  this  chapter  of  the  mis- 
application of  non-negotiable  instruments  by  persons  to  whose 
custody  they  had  been  confided.* 

In  considering  the  question  of  liabilit}^  upon  non-negotiable 
instruments  wdien  stolen  or  found,  as  indeed  all  other  questions 
relating  to  estoppel  by  misrepresentation, 

"the  duty  of  fellow-citizens  to  obser%'e  in  varjnng  circumstances  an  appro- 
priate measure  of  prudence  to  avoid  causing  harm  to  others"* 

cannot  be  too  strongly  insisted  upon.     Opinion  will  vary  as  to 

the  degree  of  prudence  required ;  but  once  we  get  away  from  the 

idea  that  one  cannot  throw  the  buiden  <jf  suggested  dishonesty 

on  other  people's  shoulders,  and  adojit  in  ])lace  of  it  the  view 

that " an  aj)[)iopriatc  measure  of  prudence "  means  that  although 

"parties  cannot  prevent  forgery  being  coniinitted,  tliey  must  use  reason- 
able care  not  to  afford  opportunity  for  it,"'' 

1  See  section  3  of  the  Code  as  to  the  *  Pollock   on   Torts,  22.     And   see 

requisites  of  a  contract.  ch.  V,  jyasshn. 

2Ch.  XXIV.  ante,  p.  295.  ^Societe  v.  Metropolitan  (1S73),  27 

sCh.  XXIV.  L.  T.  S49. 
*Ante,  p.  30. 
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and  that  "  too  much  opportunity"  ^  must  not  be  given  for  the 
commission  of  fraud,  there  will  be  less  divergence  of  opinion. 
Meanwhile  let  it  ba  noted  that  some  progress  has  already  been 
made. 

For  example,  stolen  company  bonds  may  be  passed  with  a 
good  title.^ 

And  if  a  certificate  of  shares  should  be  taken  in  the  name  of 
a  non-owner,  and  he  should  steal  it  and  sell  the  shares,  the  pur- 
chaser would  be  safe,'  although  it  is  thought  that  it  w^ould  be 
otherwise  were  the  thief  an  entire  stranger  to  the  shares.* 

It  has  been  held,  too,  that  although  the  thief  of  a  bill  of  lad- 
ing cannot  give  a  good  title  to  the  goods  represented  by  it,*  yet 
if  the  theft  be  due  to  the  negligence  of  the  owner  of  the  bill 
the  result  would  be  otherwise.** 

But  if  a  mortgagor  should  steal,  or  even  upon  fraudulent  ex- 
cuse obtain  the  title-deeds  from  the  mortgagee,  and  make  use 
of  them  adversely  to  the  mortgagee,  the  purchaser  would  take 
the  equity  of  redemption  only.^ 

To  the  writer  the  only  distinction  between  different  classes 
of  documents  (for  the  purposes  in  hand)  rests  upon  the  facility 
w'ith  which  they  lend  themselves  to  fraud.  A  completed  note 
can  be  passed  with  somewiiat  greater  difficulty  than  money; 
but,  given  a  person  willing  to  purchase  it,  its  possession  evi- 
dences the  title  of  the  holder.^  If,  therefore,  its  owner  allow 
it  to  escape,  he,  and  not  an  innocent  purchaser  of  it,  ought  to 
lose. 

Transfers  of  shares  under  present  methods  are  as  easily 
transferred  as  notes.^     If,  then,  an  owner  of  shares  will  execute 

1  Per  Best,  C.  J.,  in  Young  v.  Grote  SQurney  v,  Behrend  (1854),  3  El.  & 

(18--J7),  12  Moore,  484;  4  Bing.  253;  5  B.  622;  23  L.  J.  Q.   B.  265;  Shaw  v. 

L,  J.  C.  P.  165.  The  Railroad  (1879),  101  U.  S.  565. 

2Venables  v.  Baring  (1892),  3  Ch.  ''Lowe  v.  Raleigh  (1897),  101  Ga. 

527;  61  L.  J.  Ch.  609.     And  see  cases  320;  28  S.  E.  R.  867. 

cited  with  this  one,  ante,  p.  380.  ^NorthernCountiesv.Whipp(1884), 

3  Winter  v.  Belmont,  53  Cal.  428.  26  Ch.  D.  482;  53  L.  J.  Ch.  629.     And 

Cf.  Ex  parte  Swan  (1859),  7  C.  B.  N.  S.  see  cases  referred  to  with  this  one  in 

400;  30  L.  J.  C.  P.  113;  Swan  v.  North  ch.  XIX. 

British  (1862).  7  H.  &  N.  603;  31  L.  J.  SAnte,  p.  394. 

Ex.  425;  (1863)  2  tL  &  C.  175;  32  L.  J.  9  McNeil  v.  Tenth  Nat.  Bank (1871), 

Ex.  273.  46  N.  Y.  325.     And  see  cases  cited 

*  Bangor  v.  Robinson  (1872),  52  Fed.  with  this  one  in  ch.  XXIL 
R  520.     And  see  Young  v.  Brewster, 
1  Mo.  App.  R,  577;  62  Mo.  App.  02a 
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blank  transfers  of  them  prior  to  their  being  required,  and  allo\v 
them  t'j  escape,  he,  and  not  an  innocent  purchaser  of  them, 
ought  to  lose. 

The  same  reasoning  would  reverse  the  decisions  above  re- 
ferred to,  in  which  it  is  held  that  a  purchaser  of  land  from  a 
mortgagor  ouirht  to  suffer  and  not  the  mortijao-ee,  when  the 
mortgagee  hands  over  to  the  mortgagor  (upon  reasonable  but 
fraudulent  excuse)  possession  of  the  title-deeds;  and  it  would 
ira^)ose  consummately  careful'  circumspection  on  the  part  of 
the  holders  of  bills  of  lading  whose  wtim  it  was  to  keep  thera 
on  hand  in  negotiable  form. 

"  Negotiable." 

The  reader  should  be  now  reminded  of  what  has  been  said  in 
th.;)  preceding  chapters  as  to  the  use  of  the  word  "  negotiable," 
anii  the  suggestion  that  it  should  be  superseded  by  the  term 
"ambulatory."  Thus  far  in  the  present  discussion  the  old 
w(trd  has  for  convenience  sake  been  used,  for  we  have  been  en- 
gai^ed  in  the  inquiry  whether  there  is  a  distinction  between 
iuHtruments  heretofore  styled  "  negotiable  "  and  other  instru- 
monts,  with  reference  to  the  applicability  of  the  principles  of 
estoppel  to  them.  We  have  found  that  there  is  no  distinction. 
And  it  should  now  be  pointed  out  that  there  could  be  none, 
for  (1)  there  is  no  distinction  between  "  negotiable  "  and  "  non- 
negotiable"  instruments;  (2)  the  proper  division  is  into  "am- 
bulatory" and  "  non-ambulatory"  documents;  and  (3)  the  am- 
bulatory list  embraces  some  "non-negotiable"  as  well  as  all 
"  negotiable  "  instruments. 

Is  there  then  some  distinction  between  ambulatory  and  non- 
ambulatory documents?  —  that  is  to  say,  between  documents 
intended  to  be  operative  between  the  original  parties  to  them 
only  and  those  intended  to  be  passed  on?  Yes,  there  is  the 
very  clear  and  important  distinction  that  third  persons  do  not 
acquire  interests  under  non-ambulatory  documents.  There  is 
therefore  no  estoppel  in  connection  with  them;  for  there  is  no 
estoppel  between  the  original  parties  to  the  instrument  (when 
it  has  been  obtained  or  completed  by  the  fraud  of  the  estoppel- 
asserter);  and  no  estoppel  as  against  third  persons,  for  there 
are  none  such  in  the  case. 

»  Ante,  pp.  63,  395. 
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The  estoppel,  then,  of  which  wc  have  been  treating  occurs 
in  cases  of  ambuhitory  instruments,  and  as  against  persons  "who 
have  changed  their  position  upon  the  faith  of  their  being  validly 
executed.  And  any  distinctions  to  be  met  with  among  such 
documents  are  to  be  attributed  cot  to  the  inajiplicability  to 
any  of  them  of  the  unvarying  principles  of  estoppel,  but  to  the 
difference  in  usage  with  reference  to  them.  For  all  cases  alike 
the  law  imposes 

"the  duty  of  fello%v-citizens  to  observe,  in  varying  circumstances,  an  ap- 
propriate measure  of  prudence  to  avoid  causing  barm  to  otliers."  ^ 

Summary  of  the  Chapter. 
i.  execution  fraudulently  obtained. 

1.  The  true  distinction  between  void  and  voidable  transac- 
tions is  determined  by  the  consideration  whether  or  not  they 
are  capable  of  ratification. 

2.  Documents  impeachable  because  of  fraud  are  voidable, 
and  not  void,  for  they  may  always  be  ratified. 

3.  As  between  a  swindler  and  his  dupe,  transactions  may  be 
rescinded. 

4.  But  if  there  have  been  carelessness  on  the  part  of  the 
dupe,  he  will  be  estopped  as  against  innocent  third  parties  who 
have  changed  their  position  upon  the  faith  of  an  executed  docu- 
ment. 

5.  Distinctions  between  lettered  and  unlettered  people,  with 
reference  to  occasions  calling  for  "extraordinary  caution,"  etc., 
are  merely  factors  in  determining  whether  the  dupe  has  ob- 
served that  rule  of  conduct  by  which  every  one  is  required  to 
exercise  "  an  appropriate  measure  of  prudence  to  avoid  caus- 
ing: harm  to  one  another." 

6.  Analogy  from  fraudulent  purchase  of  goods.  If  the  owner 
of  goods,  although  induced  thereto  by  fraud,  has  transferred 
the  property  in  them  to  another,  an  innocent  sub-purchaser  will 
be  protected.  If  the  property  has  not  passed  —  if  there  has 
in  fact  been  no  contract  between  the  swindler  and  the  dupe  — 
a  sub-purchaser  takes  nothing.  Nevertheless,  if  the  dupe  has 
equipped  the  swindler  with  indicia  of  title  to  the  goods,  he 
may  be  estopped  from  denying  the  existence  of  a  contract 
under  which  the  property  passed. 

1  Ante,  p.  30. 
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n.    EXECUTION    FUAUDULENTLY    COMl'LETED. 

A.  lS'ef;;'otiuble  instruments: 

(a)  Comj)letecl  instruments  intrusted  to  other  persons 
will  carry  their  obligation  to  pay  with  them,  al- 
though the  authority  of  the  persons  intrusted  is 
exceeded. 

(Z»)  Blank  instruments  are  in  the  same  category. 

(c)  Signed  slips  will  carry  liabilit}''  if  the  transferee  had 
no  notice  of  their  original  imperfection;  otherwise 
there  is  no  liability. 
r>.  Xon-negotiable  instruments: 

{a)  Completed  instruments  intrusted  to  other  persons  will 
estop  the  signers  of  them  in  favor  of  those  who 
change  their  position  upon  the  faith  of  them. 

{h)  Blank  instruments  are  subject  to  the  same  principle; 
but  observe  that  where  the  existence  of  the  blanks 
is  known  to  the  estoppel-asserter,  he  will  be  safe  only 
in  cases  in  which  custom  authorizes  him  to  infer 
authority  to  fill  up  the  blanks. 
C.  D<.)cuments  stolen  or  found: 

{a)  Negotiable  instruments: 

(1)  There   is  no  difference  between  complete  and 

incomplete  instruments. 

(2)  Nor  between  those  intended,  and  those  not  in- 

tended, to  be  issued. 

(3)  There  is  no  rule  that  every  one  has  a  right  to 

suppose  that  a  crime  will  not  be  committed, 
and  to  act  on  that  belief. 

(4)  Estoppel  declares  for  liability  in  all  such  cases. 

(5)  Signed  slips  are  distinguishable,  but  here  too  the 

rule  ought  to  exact  "an  appropriate  measure 
of  prudence  to  avoid  causing  harm  to  others." 
{h)  Non-negotiable  instruments: 

(1)  The  rule  just  quoted  ought  to  apply  to  all  sorts 

of  instruments. 

(2)  Stolen  or  found  company  bonds  pass  with    a 

good  title. 

(3)  The  law  is  approaching  the  same  conclusion  as 

to  company  shares. 

(4)  And  also  as  to  bills  of  lading. 
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(5)  But  a  mortgagee  is  thus  far  safe  as  against  dara- 

affe  throufjh  abstraction  from  him  of  the  title- 
deeds. 

(6)  The  true  distinction  among  all  classes  of  docu- 

ments oufjht  to  be  made  with  reference  to  the 
facility  with  which  they  lend  themselves  to 
fraud  —  failure  to  exercise  "an  appropriate 
measure  of  prudence"  should  be  the  test  of 
estoppel. 
D.  The  classification  into  "  negotiable  "  and  "  non-negotiable  " 
instruments  is  unscientific  and  misleading. 


CHAPTER  XXVI. 

OSTENSIBLE  AGENCY  —  PRINCIPAL  AND  AGENT. 

The  principal  difliculties  in  the  way  of  scientific  treatment 
of  the  law  of  principal  and  agent  are  four:  (I)  the  vogue  of  se- 
rious misconceptions  relative  to  the  classification  of  agents  into 
general  and  special;  (II)  lack  of  clear  appreciation  of  the  ai)])li- 
cation  to  the  subject  of  the  principles  of  the  law  of  estoppel; 

(III)  misunderstanding  as  to  the  effect  upon  an  unauthorized 
act  of  its  having  been  done  "for  the  master's  benefit;"  and 

(IV)  confusion  arising  out  of  the  phrase  "within  the  scope  of 
his  apparent  authority."  An  attempt  will  be  made  to  clear 
away  these  difficulties.  Their  discussion  will  form  the  four  chief 
divisions  of  the  present  chapter. 

Some  Propositions. 

It  will  be  well,  however,  to  interpose  and  tentatively  suggest 
a  few  simple  propositions: 

1.  A  man  cannot  be  bound  by  the  act  of  another  unless  he 
authorized  it.* 

2.  Nevertheless,  if  he  personally  represents  that  he  has  au- 
thorized it,  and  on  the  faith  of  that  representation  some  third 
party  has  changed  his  position,  he  ought  to  be  estopped  from 
denying  the  existence  of  authority.  In  such  case  the  act  was, 
and  remains,  unauthorized;  but  there  is  estoppel  against  so 
saying. 

3.  Assisted  misrepresentation  also  will  estop:-  If  the  osten- 
sible agent  is  the  one  who  makes  the  representation  of  author- 
ity, and  the  supposed  principal  has  merely  assisted  that  repre- 
sentation—  done  that  which  has  made  it  credible  —  he  will  be 
as  much  estopped  as  if  he  had  himself  made  the  representation. 
For  exanjple,  if  I  should  employ  a  broker  to  sell  some  shares, 
he  would  appear  to  have  all  the  authority  usually  possessed  by 
a  broker.''    Now  suppose  that  I  had  in  fact  limited  that  au- 

1  Ratifu-ation  as  a  ground  of  liabil-        -  See  ante,  ch.  IV. 
ity  is  not  withm  the  scope   of  tlie        jpiikerinp:  v.  Busk  (1812),  15  East, 
chapter.  38.     And  see  infra. 
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thority,  and  the  broker  nevertheless  acted  as  though  it  were 
unlimited,  I  would  be  estopped  from  denying  his  possession  of 
customary  power;  because  I  had,  by  my  employment  of  that 
particular  sort  of  a  person,  given  the  appearance  of  usual  au- 
thority. 

4.  Representation  of  the  existence  of  authority  may  arise  in 
two  classes  of  cases: 

{a)  There  may  be  a  representation  that  the  person  acting 
was  an  agent,  when  in  fact  he  was  not. 

(h)  There  may  be  a  representation  that  the  person  acting  had 
larger  powers  than  he  in  fact  had. 

In  other  words,  there  may  be  representation  (1)  as  to  the 
existence  of  agenc}'' ;  or  (2)  as  to  the  extent  of  it.  This  distinc- 
tion (although  probably  not  scientific)  will  be  of  much  service. 

I.  General  and  Special  Agency. 

It  will  observed  that  in  the  above  short  but  comprehensive 
view  of  the  principles  of  estoppel  as  applied  to  the  law  of 
principal  and  agent,  nothing  is  said  as  to  the  mucii-used  dis- 
tinction between  general  and  special  agents.  Indeed  there  ap- 
pears to  be  not  only  no  necessity  but  no  place  for  it.  JSTever- 
theless  there  is  hardly  any  distinction  more  generally  affirmed 
and  more  frequently  appealed  to.  We  must  see  what  there  is  in  it. 

The  most  usually  adopted  statements  of  the  distinction  are 
constructions  of  the  language  of  Lord  Ellenborough  which  is 
quoted  everywhere: 

"When  tliat  question  is  discussed  it  may  be  material  to  consider  the 
distinction  between  a  particular  and  a  general  authority;  tlie  latter  of 
which  does  not  import  an  unqualified  authority,  but  tliat  which  is  derived 
from  a  multitude  of  instances,  whereas  the  former  is  confined  to  an  indi- 
vidual instance."  1 

A  general  authority  is  that  "  which  is  derived  from  a  multi- 
tude of  instances;"  and  a  particular  authority  "is  confined  to 
an  individual  instance."  Does  this  mean  that  if  particular  au- 
thority be  given  in  a  multitude  of  instances,  then  at  some 
point  in  the  sequence,  or  at  the  end  of  it,  the  authority  will 
become  general?  If  so,  and  there  be  some  real  distinction  be- 
tween the  power  of  a  general  and  special  agent,  it  is  extremely 

1  Whitehead  v.  Tuckett  (1812),  15    Butler  v. Maples (1869),  9  Wall.  (U.S.) 
East  408.  Among  the  scores  of  cases    76G. 
and  text  books  see  a  discussion  in 
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important  that  we  should  be  able  to  say  exactly  how  many 
instances  make  up  the  magic  number?  Unless  indeed  we  are 
to  be  told  thattlie  multitude  of  instances  sjx^ken  of  are  not  in- 
stances of  particular  authority  at  all  (changing  mechanically 
into  general  authority),  but  instances,  all  of  them,  of  general 
authority.  In  which  event,  however,  a  new  ditliculty  confronts 
us,  for  the  first  of  the  series  is  then,  ex  hypothesis  a  case  of 
general  authority;  while  according  to  our  definition  it  can  only 
be  a  case  of  particular  authority,  for  it  is  "confined  to  an  in- 
dividual instance." 

It  is  hard  to  see  how  the  extent  or  nature  of  an  agent's  au- 
thority can,  in  any  way,  depend  upon  the  frequency  or  in- 
frequency  of  the  employment.  Powers  of  all  and  every  sort, 
unlimited  as  well  as  the  most  restricted,  may  be  bestowed 
upon  the  agent  at  his  first  employment;  and  may  be  so  con- 
tinued throughout  his  life-time.  And  his  exercise  for  decades 
of  the  powers  which  are  given  him  cannot  alter,  or  affect,  or 
enlarge  their  extent. 

For  another  and  altogether  different  purpose,  no  doubt 
former  acts  of  agency  are  frequently  of  great  importance: 
You  want  to  prove  that  A.  is  B.'s  agent,  with  certain  powers; 
and  you  know  that  on  previous  occasions  A.  so  acted  with  B.'s 
consent.  But  observe  that  these  previous  instances  (even 
though  there  be  a  multitude  of  them)  do  not  in  any  way  en- 
large or  affect  the  character  of  the  agency.^  They  are  merely 
evidence  of  an  express  grant  of  that  sort  of  authority  which 
the  agent  has  theretofore  exercised.  For  example,  a  servant 
has  been  accustomed  to  pledge  his  master's  credit  for  wine; 
the  master  refuses  to  pay  the  last  of  a  long  series  of  bills;  and 
evidence  is  given  of  the  previous  dealings  to  prove  that  the 
master  had  in  fact  authorized  the  pledge  of  his  credit  —  not 
to  show  that  the  servant  was  a  general  agent  or  any  other 
sort  of  an  agent,  but  to  prove  actual  grant  of  authority.  That 
is  the  full  extent  of  the  doctrine  of  "  a  multitude  of  instances." 
It  proves  agency.'-    It  does  not  alter  it.    A  long  course  of  deal- 

1  Note  particularly  the  reasoning  instances,  see  Spooner  v.  Browning 

in  Spooner  v.  Browning  (1S9SX  1  Q-  (I8i)8).  1  Q.  B.  528;  G7  L.  J.  Q.  B.  339; 

B.  .J33;  67  L.  J.  Q.  B.  3o9.  Si>ooner    v.    Cumniings    (IMtO).    151 

2"  A   single  instance   repudiated,  Mass.  313;  23  N.  E.  R.  839;  Marsh  v. 

not    enough."     Stewart   v.   Rounds  French  (1899),  82  111.  App.  76. 
(1882).  7  Oat.  App.  515.  As  to  several 
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ing  "raises  a  presumption  that  the  agent  had  actual  authority 
to  do  what  is  done  by  him; "  ^  not  to  do  something  else.^ 

Mr.  Justice  Story,  in  his  work  on  Agency,'  refers  to  Lord 
Ellonborough's  dictum  as  containing  "  the  true  distinction;" 
but  himself  frames  one  which  is  quite  different  from  it:* 

"A  special  agency  properly  exists  when  there  is  a  delegation  of  author- 
ity to  do  a  single  act;  a  general  agency  properly  exists  when  tliere  is  a 
delegation  to  do  all  acts  connected  with  a  particular  trade,  business  or  eni- 
plojMnent."^ 

This  distinction  is  defective  because  (if  for  no  other  reason) 
its  classifications  are  not  sufficiently  discriminative  or  exhaust- 
ive. For  example,  suppose  that  I  employ  a  broker  to  purchase 
all  the  stock  of  company  A.  that  he  can  from  time  to  time  ob- 
tain; but  insist  upon  his  acting  in  some  unusual  method.  Here 
I  employ  him  to  do  more  than  "a  single  act; "  and  yet  there  is 
no  "delegation  to  do  all  acts  connected"  with  his  business.  In 
which  category  is  such  a  case? 

Mr.  Campbell,  in  his  recent  work  on  "  Sale  of  Goods  and 
Commercial  Agency,"  refers  to  Lord  Ellenborough's  dictum  as 
"  pregnant  language,  truly  indicating  a  distinction."  *  If  so,  one 
would  expect  to  find  a  factor,  and  a  broker,  in  the  same  cate- 
gory—  in  an  individual  instance  of  employment  both  of  them 
would  always  be  particular  agents;  and  the  line  would  be 
drawn  between  "an  individual  instance"  and  "a  multitude  of 
instances;"  and  not  between  persons  of  such  closely  allied  oc- 
cupations.    Nevertheless  Mr.  Campbell  says: 

"A  factor  is  the  term  used  in  English  law  as  a  general  agent  having 
authority  to  sell."^ 

"  Nor  is  there  by  the  mere  fact  of  employment  as  a  broker  any  presump- 
tion of  general  authority.  Privia  facie  he  is  a  special  agent;  but  a  general 
authority  of  limited  extent  may  easily  be  inferred  from  a  course  of  deal- 
ing."« 

Of  the  authority  of  partners,  Mr.  Campbell  says®  that  "every 
member  of  an  ordinary  partnership  is  its  general  agent."    But 

1  Wheeler    v.    Benton     (1897),   67        3Sec.  19. 
Minn.  293;  69  N.  W.  R.  927;  Graves        ^Sec.  17. 

V.  Horton  (1887),  38  Minn,  66;  35  N.        »Pnley  on  Agency,  p.  2;  and  Ste- 

W.  R.  568;  Lythe  v.  Bank  (1899),  26  phen's  Com.  (9th  ed.),II,65,are  tothe 

S.  R.  6  (Ala.);  Marshy.  French  (1899),  same  effect.     And  see  Montgomery 

82  III.  App.  76.  V.  Hardaway  (1893),  104  Ala.  115;  16 

2  For  example,  the  receipt  of  rent  S.  R.  33. 

on     many    occasions     through     an  •'Page  526. 

agent  will  not  extend  the  authority  'Page  539.     And  see  p.  540. 

so  as  to  cover  payment  to  the  agent  *  Page  558. 

in  kind,   or   in   repairs.    Paisley    v.  9  Page  633. 

Bannatyne  (1887),  4  Man.  255. 


PRINCIPAL    AND    AGENT.  477 

not  evidently  because  of  "a  multitude  of  instances;"  for  prior 
to  a  sinf,de  instance  there  is  the  same  authority  as  after  twenty 
years  of  action. 

In  the  oft-quoted  case  of  Fenn  v.  Tlarrison^  Buller,  J.,  said: 

"I  agree  witli  my  brother  Ashhiirst  that  there  is  a  wide  distinction  be- 
tween general  and  "particular  agents.  If  a  person  be  appointed  a  general 
agent,  as  in  the  case  of  a  factor  for  a  merchant  residing  abroad,  the  prin- 
cipal is  bound  by  his  acts.  But  an  agent  constituted  so  for  a  particular 
purpose  and  under  a  limited  and  circumscribed  power  cannot  bind  the 
principal  by  any  act  in  which  he  exceeds  his  authority;  for  that  would  be 
to  say  that  one  man  may  bind  another  against  his  consent" 

Is  there  any  such  distinction?  Here  is  the  crux  of  the  whole 
situation,  and  a  complete  understanding  of  it  will  banish  much 
difficulty :  "  The  principal  is  bound  by  the  acts  of  a  general 
agent;  but  a  particular  agent  cannot  bind  the  principal  by  any 
act  in  which  he  exceeds  his  authority."  If  this  were  really  the 
law  the  cases  would  be  replete  with  examinations  of  the  exact 
nature  of  the  distinction  between  general  and  special  agents. 
That  point  once  well  settled,  the  prescribed  result  in  each  case 
would  invariably  follow.  But  there  are  no  such  examination.s, 
nothing  but  general  statements  of  the  nature  of  those  already 
referred  to,  and  no  analysis  of  them. 

Mr.  Broom's  statement  of  the  law  may  form  the  basis  of 
exposition:'^ 

"  An  important  difference  is  to  be  noted  between  a  '  general '  and  a  '  par- 
ticular '  agency;  for,  if  a  particular  agent  exceeds  his  authority,  his  prin- 
cipal is  not  bound  by  what  he  does;  whereas  if  a  general  agent  exceeds 
his  authority,  his  principal  is  bound,  provided  what  he  does  is  in  the  ordi- 
nary and  usual  scope  of  the  business  which  he  is  deputed  to  transact." 

Observe  the  proviso  —  the  principal  is  bound  by  the  acts  of 
a  general  agent,  not  in  all  cases,  but  only  (a  very  necessary 
qualification)  where  "  what  he  (the  agent)  does  is  within  the 
ordinary  and  usual  scope  of  the  business  which  he  is  deputed 
to  transact."  What  is  meant  is  this:  I  employ  a  general  agent 
in  a  certain  business;  such  agents  usually  have  certain  powers 
bestowed  upon  them  by  their  principals;  my  agent  does  some- 
thing within  those  usual  powers,  but  something  which  I  have 
prohibited  him  from  doing;  and  I  am  bound  by  his  act.  The 
agent  exceeds  his  powers;  nevertheless  I  am  bound.' 

1(1790)  3  T.  R.  762.  Bishop  v.  Troup  (1895),  61  111.  App. 

2  Common  Law  (8th  ed.),  575.     See  641;  Phoenix  v.  Gray  (1899),  32  S.  E. 

also  East  India  v.  Hensley  (1794).  1  R  (Ga.)  948. 

Esp.  182;  Banks  v.  Everst  (1886),  35  3  Or  rather  I  am  estopped  from  de- 
Kan.  6«7;   12  Pac.  R  141;  Catholic  nying  the  existence  of  authority. 
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But  that  is  not  because  the  agent  was  a  general  agent;  for 
precisely  the  same  result  will  attend  the  case  of  any  agent.  In 
other  words,  it  may  as  well  be  said  of  a  particular  agent  as  of 
a  general,  that  the  principal  will  be  bound  although  the  agent 
exceeds  his  authority,  "provided  what  he  does  is  within  the 
ordinary  and  usual  scope  of  the  business  which  he  is  deputed 
to  transact."  Many  examples  of  this  will  be  given  later  on. 
One  at  present:  I  employ  a  broker  (a  special  agent,  according 
to  Mr.  Campbell  ^)  in  "  a  single  instance,"  prohibiting  him,  how- 
ever, from  doing  something  which  is  usual  in  the  stock  mar- 
kets; he  acts  for  me  and  disregards  my  prohibition;  and  I  am 
bound.^ 

And  the  reason  is  the  same  as  in  all  other  cases  of  agency. 
It  has  nothing  to  do  with  any  distinction  between  diffei^ent 
sorts  of  agency.  It  depends  upon  the  fact  that  my  agent  has 
ostensibly  certain  powers;  I  have  enabled  him  so  to  appear; 
and  I  am  therefore  estopped  from  denying  that  he  has  those 
powers.  If  I  stood  by  and  alhnved  another  person  to  pose  as 
the  owner  of  ray  horse,  I  would  be  estopped  from  setting  up 
my  title  to  him  as  against  a  purchaser  in  good  faith.  Ostensi- 
ble ownership  would  there  estop  me.  Ostensible  agency,  for 
which  I  am  responsible,  will  also  estop,  and  for  precisely  the 
same  reason. 

The  current  rule  as  stated  in  Smith's  Mercantile  Law  is  as 
follows: 

"Tlie  authority  of  an  agent  to  i)erform  all  things  usual  in  the  line  of 
business  in  which  he  is  employed  cannot  be  limited  ^  bj'  any  private  order 
or  direction  not  known  to  the  party  dealing  witli  him.  Tiie  rule  is  directly 
the  reverse  concerning  a  particular  agent,  that  is,  an  agent  employed  in 
one  single  transaction;  for  it  is  the  duty  of  the  party  dealing  witli  such  an 
one  to  ascertain  tlie  scope  of  his  authority;  and  if  lie  do  not,  he  must 
abide  the  consequences."* 

The  first  part  of  this  rule  is  open  to  the  observation  that  it 

is  a  patent  truism;  for  it  is  plainly  impossible  to  give  authority 

to  an  agent  "to  perform  all  things  usual,"  and  yet  to  withhold 

^  Ante,  p.  AIQ.  358),  is  inaccurate.    A  principal  can, 

2  Pickering  v.  Busk  (1810),  15 East,  of  course,  impose  such  limitationsas 

45;  Sutton  v.  Tatham  (1839),  10  A.  &  he    pleases    upon    his    own    agent. 

E.  31:  8  L.  J.  Q.  B.  210;  Robinson  v.  What  is  meant  is  that  he  may  be  es- 

Montgomery  (1896),  2  Ch.  841;  (55  L.  topped  from  alleging  the  existence 

J.  Ch.  915.  of  limitations. 

3The  expression  "cannot  be  lim-        ^lOth   ed.,  140.     See  also  Bryant 

ited,"  although  often    made   use  of  v.  Moore  (184G),  20  Me.  84. 

(Towle  V.  Leavitt  (1851),  23   N.  H. 
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from  liim  the  power  to  do  some  of  thpse  things.  "Waiving  this 
point,  what  is  meant,  no  doul)t,  is  that  "it  is  the  duty  of  the 
party  dealing  with"  a  particidar  agent  "to  ascertain  the  scope 
of  his  authority,"  whereas  there  is  no  such  duty  in  the  case  of  a 
general  agent;  and  a  particular  agent  is  one  "employed  in  a 
single  transaction,"  while  a  general  agent  is  one  employed  "  to 
perform  all  things  usual  in  a  line  of  business." 

Now,  suppose  that  I  employ  a  broker  to  purchase  on  the 
stock  market  twenty  shares  of  certain  stock  for  me,  what  are 
his  powers:'  and  what  sort  of  an  agent  is  he?  If  we  answer 
that  he  is  a  particular  agent  because  he  is  "employed  in  one 
single  transaction,"  then  every  one  dealing  with  him  must  in- 
quire into  the  exact  limit  of  his  authority  —  a  result  which  will 
not  be  asserted.^  And  if  we  reply  that  he  is  a  general  agent, 
as  being  employed  "to  perform  all  things  usual  in  the  line  of 
business"  of  a  broker,  then  we  shall  probably  be  asked  as  to 
the  value  of  "one  single  transaction"  as  a  tesu  of  particular 
agency.  In  fact,  the  case  suggested  is  within  both  of  the  al- 
ternatives, and  would  therefore  have,  by  it,  to  be  decided  both 
ways. 

Mr.  Dicey  properly  criticises  the  statements  of  law  above 
quoted,  but  does  not  quite  rid  himself  of  the  current  ideas: 

"But  the  distinction  thus  laid  down  is  not.  it  is  submitted,  maintain- 
able, since  if  even  a  particular  agent  (tiiough  the  term  itself  is  not  a  very 
happy  one^)  is  held  out  to  other  persons  as  havinj);  an  authority  beyond 
that  which  his  princi[)al  intends  him  to  possess,  the  princip.il  wiifbe  bound 
up  to  the  extent  of  the  agent's  a])parent  authority.^  The  true  rule  seems 
to  be  that  an  apiiarent  authority  can  never  be  restrained  by  private  orders 
from  the  principal  which  are  unknown  to  the  third  party;'  but  that  a  par- 
ticular asent  as  being  employed  in  one  instance  only  can  rarely  have  any 
apparent  authority  whatever,  and  third  persons,  therefore,  must  as  a  gen- 
eral rule  trust  to  his  real  or  actual  authority."* 

Mr.  Dicey  clearly  sees  that  the  same  law  must  be  applied  to 
all  sorts  of  agencies,  but  retains  the  "one  instance  onlv,"  be- 
cause in  such  cases  he  says  the  agent  "can  rarely  have  any 
apparent  authority  whatever."  But  the  cases  are  far  from  rare. 
On  the  contrary  they  are  multitudinous.  Everyday  there  are 
thousands  of  brokers  plying  their  vocation.  If  I  send  one  of 
them  into  the  market  he  has  "  an  apparent  authority,"  namely, 
that  authority  which  a  broker  usually  exercises  in  that  line  of 
business;  and  not  any  the  less  is  this  the  case  that  he  is  "em- 

iSee  ante,  p.  47a  'Story  on  Agency,  sec.  127. 

2Byles  on  Bills  («th  ed.),  29.  *  Dicey  on  Parties,  243,  n. 
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ployed  in  one  instance  only."     It  would  be  better  to  leave  by 
itself  Mr.  Dicey's  statement 

"  that  an  apparent  authority  can  never  he  restrained  by  private  orders  from 
the  principal  which  are  unknown  to  the  third  party." 

But  this,  too,  cannot  be  strictly  accurate;  for  Mr.  Dicey  him- 
self says: ^ 

"The  principal  is  always  bound  by  the  acts  of  the  agent  up  to  the  extent 
of  the  agent's  authority;  and  is  never  bound  beyond  the  extent  of  that  au- 
thority." 

If  this  be  true,  and  it  indisputably  is,  the  extent  of  the  real 
authority  must  be  everything,  and  the  extent  of  the  "appar- 
ent" authority  must  be  wholly  immaterial.  And  so  it  would 
be  but  for  the  law  of  estoppel,  the  application  of  which  the 
text  writers  almost  unanimously  overlook.  The  principal  can- 
not be  bound  bv  an  unauthorized  act;  but  if  the  principal  has 
enabled  the  agent  (any  sort  of  agent)  to  appear  to  have  greater 
authority  than  he  really  has,  the  principal  is  estopped  from  as- 
serting that  such  authority  does  not  exist.  This,  and  not  dis- 
tinctions between  single  and  multitudinous  instances,  explains 
all  the  difficulties.^ 

Although  Mr.  Justice  Story,  at  one  part  of  his  work  (sec.  21), 
sa3'^s  that  the  distinction  between  general  and  special  agents  is 
very  important, 

"as  the  doctrine  applicable  to  the  one  sometimes  wholly  fails  in  regard  to 
the  other," 

at  another  (sec.  133)  he  contends  that, 

"properly  considered,  the  same  principle  pervades  and  governs  each  of  the 
cases;  "•* 

and  again  (sec.  70)  he  says: 

"Principles  very  similar  may  be  traced  back  to  the  Roman  law;  for  in 
that  law,  where  tlie  authority  was  express  or  special,  the  agent  was  bound 
to  act  within  it;  and  where  it  was  of  a  more  general  nature,  still  the  agent 
could  not  bind  the  principal  beyond  the  manifest  scope  of  the  objects  to 
be  accomplished  by  it." 

See  also  sections  71,  73,  83 ;  and  the  longer  note  to  section  127, 
in  which  he  sa3'^s: 

"It  has  been  already  suggested  (ante,  sec.  73)  that  the  same  general  prin- 

J  On  Parties,  240.  there  was,  in  fact,  such  authority; 

2  The  distinction  is  very  important,  the  principal  will  not  be  allowed 
The  court  does  not  say,  "the  agent  to  assert  anything  inconsistent  with 
has  no  authorit3%  nevertheless  the  that  on  the  faith  of  which  the  con- 
principal  is  bound:  "  which  would  be  tract  was  made;  the  evidence  there- 
absurd.  But  it  does  say:  "Upon  the  fore  proves  the  existence  of  the 
facts  proved,  the  agent  apparently  authority." 

had   authority;    the    principal   per-  ^g^e   Beem   v.  Lockhart  (1891),  1 

mittedsuch  appearance;  this  is  good  Ind.  App.  203;  27  N.  E.  R.  239. 
evidence  against  the  principal  that 
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ci|tlf  porvruli'S  all  cns'-s  of  af^enny,  wlnMlifi'  tlie  j)arty  he  a  pjoneral  or  aspp- 
cial  avcL'iit.  But  neviTtlicless  tlie  ilistiiictioii  bt'tvvpi-n  fiPiural  and  special 
agents  is  not  uiil'oiindeil  or  useless      It  is  sufficient  to  soive  many  cases." 

So  far  as  the  present  writer  can  see,  however,  the  very  able 
author  makes  no  such  use  of  it;  and  if  it  be  true  that  "  the  same 
general  ])i*inciple  pervades  all  cases  of  agency,"  it  is  diliicultto 
see  what  can  be  obtained  from  a  division  of  them  into  an  em- 
ployment on  one  occasion  and  an  cmjiloyment  on  moi-e  than  one. 

]\[r.  Justice  Story  then  may  be  said  to  agree  that  in  con- 
sidering the  contractual  relation  between  the  [)rincipal  and  the 
third  party  the  same  general  principles  are  ai)plicable,  whether 
the  agency  be  general  or  special.  Those  princi[)les,  in  the  lan- 
guage of  estoppel,  are:  (1)  That  an  agent  cannot  bind  his 
l)rincipal  uidess  he  has  authority  to  do  so;  but  (2)  that  never- 
theless the  principal  may  by  his  conduct  be  estopped  from 
asserting  the  lack  of  authority.  Not  observing  the  estoppel 
feature  of  the  case,  and  substituting  therefor  (as  the  writer 
thinks)  an  erroneous  principle,  Mr.  Justice  Story  (sec.  127,  ri.) 
put  the  matter  in  this  way: 

"The  principle  which  pervades  all  cases  of  ap;ency,  whether  it  be  a  pren- 
eral  or  a  special  agency,  is  this:  The  principal  is  bound  by  all  acts  of  his 
agent  within  the  scope  of  the  authority  wiiich  he  holds  himself  out  to  tlie 
world  to  possess;  although  he  may  liave  given  him  more  limited  private 
instructions  unknown  to  tlie  persons  dealing  with  him.  And  this  is  fcmnded 
on  the  doctrine  that  where  one  of  two  persons  must  suffer  by  tlie  act 
of  a  third  person,  he  who  has  held  that  person  out  as  worthy  of  trust  and 
confidence,  and  having  authority  in  that  matter,  siiall  be  bound  l)y  it.  It 
will  at  once  be  jjerceived  that  this  doctrine  is  equ  illy  applicable  to  all 
cases  of  agency,  whether  it  be  the  case  of  a  general  or  special  agency." 

If  this  paragra])h  be  turned  (as  it  easily  may)  into  the  lan- 
guage of  estoj)j)el,  it  would  declare  the  law  in  accordance  with 
the  present  writer's  contention ;  and  if  it  would  then  be  correct 
there  can  be  no  reason  for  continuing  the  old  division  into  single 
and  multitudinous  instances. 

Mr.  Mechem,  while  giving  the  usual  distinction  between  gen- 
eral and  special  agents,^  points  out  that  "as  ordinarily  drawn  " 
it  is  "artificial  and  unsatisfactory,  if  not  positively  mislead- 
ing,"- and  suggests  the  following: 

"One  is  in  its  nature  limited  and  implies  limitations  of  power.  Of  thrse 
limitations  third  persons  must  inform  themselves,  unless  the  principal  has 
by  his  words  or  conduct  lield  out  the  agent  as  one  upon  whose  authority 
such  limitations  are  not  imposed.  Tlie  other  is  in  its  nature  general  and 
unrestricted  by  other  limitations  than  those  which  confuie  the  autliority 
witiiin  the  boiunls  of  what  is  usual,  ju^^per  and  necessary  under  like  cir- 
cumstances. If  there  are  other  limitations  the  principal  must  disclose 
them."  3 

1  On  Agency,  §  6.         2  id.,  §  284.   And  see  §§  279, 283,  287,  288.         s  §  285. 
31 
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To  test  the  validity  of  this  distinction  let  us  recur  to  the  case 
of  a  broker  employed  in  a  single  transaction,  and  let  us  ask- 
again  whether  it  is  a  case  of  special  or  general  agency?  It  is 
"in  its  nature  limited,"  and  so  special;  but  the  limitations  are 
confined  to  "what  is  usual,  proper  and  necessary  under  like 
circumstances,"  and  so  the  agency  is  general.  In  fact  it  seems 
to  be  a  case  (if  we  are  to  use  the  customary  terms)  within  the 
ditficult  definition  of  Shepley,  J. :^ 

"A  special  agent  is  one  employed  for  a  part icuhtr  purpose  only.  He 
also  may  have  general  authority  to  accomplish  tliat  purpose."''* 

And  probably  if  our  present  phraseology  gives  us  special 
agents  with  general  powers,  and  (for  the  same  reason)  general 
agents  with  special  powers,  something  of  a  case  is  made  out  for 
the  revision  which  Mr.  Mechem  attempts. 

But  all  must  agree  that  the  powers  of  both  general  and  spe- 
cial agents  are  limited,  and  that  no  agent  of  any  kind  can  bind 
his  principal  by  an  ultra  vires  act  —  general  and  sjjecial  agents 
are  alike  so  circumscribed.  And  Mr.  Mechem  would  also  agree 
that  there  is  no  distinction  between  general  and  special  agency 
with  reference  to  the  estoppel  of  a  principal  by  holding  out  an 
agent  as  having  larger  powers  than  he  really  possesses.  His 
language  upon  this  point  is  well  worth  quotation: 

"It  may  therefore  be  stated  as  a  general  rule  that  whenever  a  person 
has  held  out  another  as  his  agent  authorized  to  act  for  him  in  a  given  ca- 
pacity, or  has  knowingly  and  without  dissent  permitted  such  other  to  act 
as  his  agent  in  such  capacity;  or  where  his  habits  and  course  of  dealing 
have  been  such  as  to  reasonably  warrant  the  presumption  that  such  other 
was  his  agent  authorized  to  act  in  the  capacity,  whether  it  be  in  a  single 
transaction  or  in  a  series  of  transactions,  his  authority  to  such  other  to 
act  for  liira  in  that  capacity  will  be  conclusively  presumed  so  far  as  it  may 
be  necessary  to  protect  the  rights  of  third  i)arties  who  have  relied  thereon 
in  good  faiili  and  in  the  exercise  of  reasonable  prudence,  and  he  will  not 
be  permitted  to  deny  that  such  other  was  his  agent  authorized  to  do  the 
act  that  he  assumed  to  do,  provided  that  such  act  is  within  the  real  or  aph 
parent  scope  of  the  presumed  authority."  3 

Summary. — "We  ma}'  then  say: 

1.  No  advantage  is  derivable  from  the  usual  division  of  agents 
into  general  and  special. 

1  Bryant  v.  Moore  (1846),  26  Me.  87.  ticular   voyage,   too,   is    sometimes 

2  Chicago  v.  Troup (1895),  6  111.  App.  called  a  general  agent.  Arthur  v. 
641,  may  perhaps  be  in  the  same  Barton  (1810),  6  M.  &  W.  143;  9  L.  J. 
category.     New   Albany  v.   Meyers  Ex.  187. 

(1890),  43  Mo.  App.  121.  was  the  case  ^Qn  Agency,  §  84.  Approved  in 
of  a  general  agent  "in  a  particular  Johnson  v.  Hurley  (1803),  115  Mo.  513; 
line."   The  master  of  a  ship  on  a  par-    22  S.  W.  R.  49:i. 
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2.  For  in  all  cases  of  agency 

"the  principal  is  always  bound  by  the  acts  of  the  aj?ent  up  to  the  extent 
of  the  agent's  authority,  and  is  never  bound  beyond  the  extent  of  that  au- 
thority." 

3.  Xevertheless,  if  the  principal  should  untruly  represent  that 
his  agent  (any  sort  of  agent)  had  authority  to  do  the  act  in 
question,  the  principal  would  be  estopped  from  denying  the 
authority. 

4.  And  if  he  assisted  the  agent's  misrepresentation  of  au- 
thority —  did  that  which  made  it  credible  —  then  also  he  would 
be  estopped. 

5.  "The  same  general  principle  pervades  all  cases  of  agency  whether 
the  party  be  a  general  or  a  special  agent." 

II.  Estoppel. 

Havin^  now  some  clear  idea  of  the  significance  of  individual 
and  multitudinous  instances,  let  attention  be  more  particularly 
directed  to  the  relation  of  estoppel  to  the  law  of  principal  and 
agent. 

It  has  been  said  that  although  an  act  be  unauthorized,  yet  if 
the  person  on  \vhose  behalf  it  was  assumed  to  be  done  was  re- 
sponsible for  the  appearance  of  real  authorit\'^  he  ought  to  be 
estopped  from  denying  its  existence.  For  the  purposes  of  dis- 
cussion let  the  subject  be  divided  into: 

1.  Cases  in  which  the  appearance  of  power  relates  to  the  ex- 
istence of  agency. 

2.  Cases  in  which  it  relates  to  the  extent  of  the  agency. 
But  for  the  purposes  of  discussion  and  clearness  onl}';  for  if 
the  extent  of  the  agency  do  not  include  the  act  (Ko.  2),  then 
as  to  that  act  agency  does  not  exist  at  all  (Xo.  1).  And  con- 
trariwise, if  agenc}'^  exists  as  to  a  certain  act  (Xo.  1),  the  ex- 
tent of  the  agency  (Xo.  2),  ex  hypothesU  includes  the  act. 

(1)  Estoppel  as  to  Existence  of  Agency. —  Although  it  is  uni- 
versal knowledge  that  a  princii)al  may  be  bound  by  the  unau- 
thorized act  of  his  agent  (if  the  act  be  within  the  agent's 
ostensible  authority),  it  is  not  only  somewhat  unfamiliar,  but 
is  sometimes  denied  tiiat  there  may  be  estoppel  where  there 
was  in  fact  no  agency  at  Jill,  but  only  the  appearance  of  agency. 

Yet  the  merest  reference  to  the  multitudinous  cases  which 
arise  in  the  law  of  ))artnership  ought  to  dispel  all  doubt  u])on 
the  point.     Those  cases  are  so  numerous  that  a  special  chapter 
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of  this  work  is  devoted  to  their  consideration.  They  are  of 
this  sort:  A  man  aj)}iearing  to  be  a  member  of  a  parlnershi]^, 
but  in  reality  not  so,  is  sued  njion  the  firm's  obh'gation,  and  the 
question  is  as  to  his  liability.  Observe  that  there  is  no  contro- 
versy whatever  as  to  the  extent  of  the  agency  of  one  member 
of  a  firm  to  bind  his  partners.  The  point  is,  was  the  defend- 
ant a  partner  at  all?  was  there  any  agency?  The  question  is 
as  to  existence  of  agency;  and  this  is  to  be  settled  by  appear- 
ance of  agency  —  that  is,  by  estoppel.^ 

Many  cases  overlook  this  p(niit.  Biggs  v.  Eoans-  is  one  of 
the  most  notable  of  them.  The  owner  of  a  table-top  sent  it  to 
a  dealer  in  such  things,  accompanied  by  the  following  letter: 

"I  will  intrust  you  with  the  sale  of  my  opal  table  upon  the  following 
conditions:  That  the  table  shall  not  be  sold  to  any  person,  nor  at  any  price, 
•witliout  uiy  authorization  is  first  obtained  that  such  sale  shall  be  effected. 
That  tlie  check  handed  to  you  in  payment  for  the  table  shall  be  handed 
over  to  me  intact,"  etc. 

The  dealer,  disregarding  the  limitations  imposed,  sold  the 
table-top;  and  it  was  held  that  the  owner  was  not  bound  by  the 
sale.     Wills,  J.,  said : 

"It  is  said  that  the  plaintiff  enabled  G.  to  sell  the  table-top  as  his  own, 
and  that  Ins  doing  so  was  within  the  scope  of  his  authority  as  it  would  be 
understood  by  persons  who  dealt  with  him;  and  that  as  he  had  put  it  in 
the  power  of  G.  to  commit  the  fraud,  he  must  bear  the  loss.  I  think,  how- 
ever, tliat  a  fallacy  underlies  the  expression  that  he  enabled  G.  to  commit 
the  fraud.  In  one  sense,  and  one  only,  did  he  do  so.  He  gave  him  the 
corporal  possession  of  the  table-top,  and  it  was  tliat  power  that  enabled  G. 
to  sell  it  as  his  own,  or  b^'  way  of  a  transaction  within  tiie  scope  of  his 
apparent  anthority,  as  a  person  carrying  on  a  business  in  which  sales  are 
liabitually  ellected.  But  it  is  quite  clear  that  it  requires  more  to  found 
the  argument  in  question.  In  one  sense  every  person  who  intrusts  an 
article  to  any  pers^on  wiio  deals  in  second-hand  articles  of  tliat  descrip- 
tion enables  him,  if  so  disposed,  to  commit  a  fraud  by  selling  it  as  his 
own.  A  man  who  lends  a  book  to  a  second-hand  boolcseller  puts  it  into 
his  power,  in  the  same  sense,  to  sell  it  as  his  own.  A  man  who  intrusts 
goods  for  safe  custody  to  a  wharfinger  who  also  deals  in  his  own  goods,  or 
in  other  people's  goods  intrusted  to  him  for  sale,  in  such  a  sense  enables 
him  to  commit  a  fraud  by  selling  them  to  a  customer.  But  such  a  trans- 
a'-tion  clearly  could  not  give  a  title  to  a  purchaser  as  against  the  ownei'. 
Tke  true  taut  in,  1  take  it,  wJiether  the  (nitliority  given  in  fact  is  of  such  a 
nature  as  to  cover  a  riglit  to  deal  with  tlie  article  at  all.     If  it  does,  and  the 

^The  California  (Jivil  Code  provides  "general   or  special,  are  bound   at 

for  estoppel  as  to  existence  of  agency:  their  peril  to  ascertain  not  only  the 

"An  agency  is  ostensible  when  tiie  fact  of  the  agency,  but  the  extent  of 

principal,  intentionally  or  by  want  the  authority,  and  in  case  either  is 

of  ordinary  care,  causes  a  third  per-  controverted  the  burden  of  proof  is 

son  to  believe  another  to  be  his  agent  upon  them  to  establish  it."    Lester 

who  is  not  really  employed  by  him."  v.  Snyder  (1898),   13  Colo.  App.  351; 

Sec.  2300.     And  see  Ileald  v.  Henely  5J  Pac.  R  615. 

(1891),  89  Cal.  633;  27  Pac.  R.  67.    Per-  2(1894)  1  q.  b.  88. 
sons  dealing  with  an  agent,  whether 
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dealing  oflfertcd  is  of  the  same  nature  as  tiie  dealiiifjs  contemplated  by  the 
autlKnity,  ami  the  a^jent  carries  on  a  business  in  whicli  he  ordinarily 
eire -ts  for  other  people  such  dispositions  as  he  does  elTect.  what  lie  has 
done  is  within  the  general  authority  conferred:  and  any  limitations  ini- 
j)osfd  as  to  the  terms  on  which,  or  manner  in  which,  he  is  to  sell  are  mat- 
ters which  may  give  a  right  of  action  by  the  princiiial,  but  cannot  alfect 
tlie  person  wiio  contracts  with  the  agent.  Tin'  fonndntion.  lunccfer.  of  the 
whole  thiiirj  is  that  the  acjciit  ahontd  be  authorized  to  enter  into  some  trans- 
actioiu  Now,  in  the  present  case,  the  letter  taken  as  a  whole  shows  that 
the  table-top  never  was  intrusted  to  G.  to  sell.  He  was  forbidden  in  ex- 
pr 'ss  terms  to  sell  without  further  authority."' 

TIlis  ju<lL;ment  would  limit  the  application  of  estoppel  to 
cases  in  which  there  has  been  some  minor  departure  from  an 
authorized  course.  There  must  be  (1)  authority  to  do  some- 
thing; (2)  something  done  "of  the  same  nature  as  the  dealings 
contemplated  by  the  authority ; "  and  (3)  a  departure  merely 
as  to  terms  or  manner.  In  other  words,  there  must  as  a 
"foundation  of  the  whole  thing"  be  some  agency.  The  au- 
thority' of  the  agent  may  be  exceeded,  but  agency  itself  cannot 
be  constituted  by  estoppel. 

Simplify  the  case:  Suppose  that  a  man  is  in  reality  not  my 
agent,  but  I  tell  some  person  that  he  is,  or  stand  by  while  he 
professes  to  act  as  my  agent,  would  I  not  be  estopped  as  against 
any  one  misled  by  my  conduct? ^  If  I  stood  by  while  another 
person  pretended  to  own  my  goods,  and  sold  them  as  owner 
to  an  innocent  purchaser,  I  certainly  would  be  estopped  be- 
cause of  the  ostensible  ownership.  The  case  cannot  be  diifer- 
ent  if  the  vendor  pretended  to  be  my  agent.  It  is  only  changed 
to  an  instance  of  ostensible  agency. 

This,  however,  is  not  the  only  answer  to  the  remarks  of  ^Mr. 
Justice  Wills.  There  is  this  further:  that  the  case  Avas  pi^ob- 
ably  not  one  of  ostensible  agency  at  all,  but  one  of  ostensible 
ownership;*  and  the  i)rinciples  of  the  two  classes  of  cases  are 
confounded  together  in  the  judgment.  Note  that  the  learned 
judge  observes  that  the  contention  was  "that  the  plaintiff  en- 
abled G.  to  sell  the  table-top  as  his  own;"  and  that  his  answer 
to  this  is  that  (changing  over  to  ostensible  agency) 

"the  true  test  is,  I  take  it,  whether  the  authority  given  in  fact  is  of  such 
a  nature  as  to  cover  a  right  to  deal  with  the  article  at  all." 

But  the  question  is  not  one  of  authority  or  agency  at  all. 

Admittedly  there  was  no  agency;  and  as  there  was  no  appear- 

>(1891)  1  Q.  B.  89.  conduct  from  denying  that  Acker- 

-  Cf.  Re  Consort  Deep  Level  Gold  man's  authority  to  act  for  him  had 

]\Iines  Co.  (1807),  I  Ch.  5T.J;  66  L.  J.  arisen. 

Ch.  ri,',  in  which  the  (luestion   was  3  gee   this   distinction   treated  of, 

whether  Stark  was  estopped  by  his  ante,  ch.  XVIL 
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ance  of  agency  there  could  be  no  estoppel  by  ostensible  au- 
thority. There  was,,  however,  an  appearance  of  ownership, 
for  which  the  plaintiff  was  responsible,  and,  with  deference, 
he  should  have  been  estopped  upon  that  ground. 

Observe  the  distinction  between  ostensible  ownership  and 
agency.  Were  I  to  allow  my  watch  to  appear  amongst  the  stock 
in  a  jewelry  shop,  the  pro}">rietor  of  the  establishment  would  be 
the  ostensible  owner  of  my  watch,  and  I  would  certainly  be 
estopped  by  its  sale.  But  if  I  were  to  send  my  goods  to  an 
auction-room,  the  auctioneer  would  be  the  ostensible  agent  for 
the  purpose  of  selling  them  in  the  usual  w^ay,  and  ostensible 
agency  would  be  the  ground  of  estoppel.  Lord  Ellen  borough's 
language  applies  to  the  latter  case: 

"  If  the  principal  send  liis  commodity  to  a  place  where  it  is  the  ordinary- 
business  of  the  person  to  whom  it  is  consigned  to  sell,  it  must  be  intended 
that  the  commodity  was  sent  thither  for  the  purpose  of  sale.  If  the  owner 
of  a  iiorse  send  it  to  a  repository  of  sale,  can  it  be  implied  that  he  has  sent 
it  thither  for  any  other  purpose  than  that  of  sale?  Or  if  one  send  good* 
to  an  auction-room,  can  it  b'^  supposed  that  he  sent  them  thither  merely 
for  safe  custotly?  When  the  comraoiiity  is  sent  in  such  a  way,  and  to 
such  a  place,  as  to  exhibit  an  apparent  purpose  of  sale,  the  principal  will 
be  bound  and  the  purchaser  safe."  i 

Distinguish  carefully  this  statement  of  the  law  from  that  of 
Blackburn,  J.,  in  Cole  v.  North  Western  Bank?  If  a  furnished 
house  be  rented  to  an  auctioneer,  and  he  surreptitiously  remove 
the  furniture  to  his  auction-rooms  and  sell  it  there,  the  owner 
would  not  be  estopped.  But  the  case  would  be  very  different 
if  the  owner  himself  sent  his  furniture  to  the  auction-rooms 
(if  only  for  the  purpose  of  enabling  the  auctioneer  to  present 
the  appearance  of  doing  large  business),  and  with  the  strictest 
instructions  not  to  sell. 

Two  noteworthy  cases  are  cited  below  in  which  there  was 
held  not  to  have  been  ostensible  agency,  although  upon  cursory 
glance  it  might  have  been  thought  otherwise.* 

(2)  Estoppel  as  to  Extent  of  Agency. —  This  second  class  in- 
cludes all  those  cases  in  which,  admittedly,  there  is  some  agency, 
and  the  question  is  as  to  the  extent  of  it.  The  agent  not  hav- 
ing had  authority  to  do  this  particular  thing,  is  the  principal 
nevertheless,  by  permitted  appearance  of  authority,  estopped 

1  Pickering  V.  Busk  (1812),  15  East,  SRe    Consort    Deep    Level    Gold 

43.     See  authorities  cited  with  this  Mines  (1897),  1  Ch.  575;  66  L.  J.  Ch. 

one,  ante,  p.  299.  123,  297;  Timpson  v,  Allen  (1896),  149 

2(1874)  L.  R,  9  C.  P.  470;  10  id.  354;  N.  Y.  513;  44  N.  E.  R.  111. 
43  L.  J.  C.  P.  194;  44  id.  233. 
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from  denying  its  existence.     This  question,  too,  can  be  an- 
swered without  reference  to  single  or  multitudinous  instances. 
Mr.  Bigelow  is  of  opinion,  however,  that  estoppel  has  noth- 
ing to  do  with  such  a  question.     He  says: ' 

"The  question  is  simply  one  of  tlie  riylit  to  dispute  not  the  agency  al- 
togi-tlier,  hut  tlic  t'Xttiitot  tlie  agency  —  tliat  is.  wliether  tlie  act  <lone  was 
within  tlie  admitted  agency.  Tiiere  lie.s  tlie  hne  between  agency  and  es- 
toppel." 

Ijut  it  may  well  be  asked  why  a  man  may  not  by  misre))re- 
sentation  be  estopped  to  dispute  extent  of  agency  as  well  as 
existence  of  it?  —  indeed,  as  already  pointed  out,  are  not  these 
in  reality  but  two  phases  of  the  same  question?  If  agency  ex- 
ists as  to  a  certain  act,  the  extent  of  the  agency  must  ex  neces- 
sitate rei  cover  the  act.  In  any  case,  it  cannot  be  according 
to  the  law  of  principal  and  agent  that  I  am  bound  if  I  per- 
mit my  agent  to  appear  to  have  larger  powers  than  he  really 
has  and  he  takes  advantage  of  his  situation  to  exceed  his  au- 
thority, for  by  that  law 

"the  principal  is  bouml  by  the  acts  of  the  agent  up  to  the  extent  of  the 
agent's  authority;  and  is  never  bound  beyond  tlie  extent  of  that  author- 
ity." 2 

In  other  words,  I  am  not  bound  for  the  reason  that  the  person 
who  did  the  act  was  not  for  that  j)urpose  my  agent.  Neverthe- 
less, by  estoppel,  I  am  precluded  from  saying  that  his  power 
was  not  sufficiently  extensive.  Lord  Cranworth's  view  was 
that,  in  order  to  alHx  liability  to  a  principal,  you 

^'must  show  that  the  agency  did  exist,  and  that  tlie  agent  had  the  author- 
ity he  assumed  to  exercise,  or,  otherwise,  that  the  principal  is  estopped 
from  disputing  it."' 

In  other  words,  you  must  prove  agency  and  extent  of  agency, 

or  else  estopi)el  —  agency  or  estoppel;  fact  or  preclusion  to 

deny  fact. 

(3)  Estoppel^  in  What  Cases? — In  general  terms  we  shall  now 

endeavor  to  indicate  the  circumstances  under  which  a  ])rinci- 

pal  will  be  estopped  when  his  agent  has  exceeded  his  authority. 

Where  the  principal  himself  has  personally  and  directly  misled 

the  third  party,  there  is  of  course  no  difficulty.     But  troulde- 

some  (juestions  arise  where,  from  the  character  of  the  emplov- 

ment  of  the  agent  or  other  circumstances,  certain  deductions 

1  On  Estoppel  (5th  ed.),  5G5,  566.  s  Pole  v.  Leask  (1863),  33  L.  J.  Cli. 
And  see  pages  457  and  503,  n.  162. 

'^Ante,  p.  480. 
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or  assumptions  are  drawn  by  the  third  party,  and  we  have  to 
inquire  whether  such  inferences  were  suiliciently  well  founded 
to  have  justitietl  action  upon  them  by  tlie  eslo|ipel-asserter  and 
consequent  estoppel  of  tlie  principal. 

General  Proj^imi'ion. —  At  the  outset  this  general  proposi- 
tion is  worth  noting::  that  in  cases  in  which  the  law  assumes 
(from  the  nature  of  the  duty  to  be  performed,  from  the  rela- 
tion of  the  parties,  or  from  aught  else)  the  existence  of  certain 
powers,  the  public  will  be  justihed  in  making  a  similar  assump- 
tion. 

Medium  Powers. —  Authority  will  be  implied  by  the  law,  and 
may  be  assumed  by  the  public,  in  the  following  cases: 

A.  AVhen  an  agent  is  employed  to  perform  a  certain  duty, 
he  has  the  power  to  do  those  things  usually  incidental  to  the 
discbarge  of  such  duty. 

B.  When  an  agent  is  employed  to  act  in  a  certain  capacity, 
he  has  the  power  which  persons  acting  in  that  capacity  usually 
have. 

C.  When  an  agent  is  employed  to  act  in  the  line  of  a  certain 
business,  he  has  the  power  usually  exercised  in  that  business.  ' 

D.  When  an  agent  is  employed  to  act  in  a  certain  place,  he 
has  the  power  which  persons  doing  such  things,  at  such  place, 
usually  have. 

E.  When  an  agent  is  employed  to  act  under  certain  circum- 
stances, he  has  the  power  which  persons  acting  under  such  cir- 
cumstances usually  have. 

F.  When  agency  arises  as  incidental  to  some  other  legal  re- 
lationship, the  agent  has  the  power  which  persons  in  such  rela- 
tionshi|)  usually  have. 

It  is  not  pretended  that  these  rules  are  framed  according  to 
scientific  idt^al.  Indeed,  by  such  standard,  they  are  open  to  the 
criticism  that  class  E.  includes  all  the  others,  or  might  easily 
be  made  to  do  so.  For  practical  purposes,  however,  and  at  all 
events  in  ex])osition  of  the  subject,  the}'-  will  prove  useful;  for 
it  will  be  found  that  the  vast  majority  of  the  cases  range  them- 
selves into  classes  represented  by  these  rules.  A  few  of  the 
authorities  to  support  them  are  as  follows: 

Rule  A. 

"An  authority  of  this  nature  (to  jiay  debts,  etc.)  necessarily  includes 
medium  powers  wliieh  are  not  ex]n'essed.     By  medium  powers  I  mean  all 
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thp  monns  neressary  to  be  us-^rl  in  onler  to  attain  the  accoraplishmcnt  of 
tlie  oliject  of  tlie  principal  power."  ^ 

Hales  B.  and  C. 

"A  person  who  eniploys  a  broker  must  be  supposed  to  j^ive  liim  author- 
ity to  act  as  other  brokers  do.  It  does  not  matter  vvliether  or  not  he  liiui- 
self  is  accjuainted  witli  tiio  rules  by  which  brokers  are  governed."^ 

Rule  D? 

"If  the  principal  sends  his  commodity  to  a  place  where  it  is  the  ordi- 
nary business  of  the  person  to  wlioni  it  is  consi<;ned  to  sell,  it  must  be  in- 
tended tliat  the  commodity  was  sent  thither  for  the  purpose  of  sale." 

"A  person  who  deals  in  a  particular  market  must  be  taken  to  deal  ac- 
cording to  the  custom  of  that  market;  and  he  who  directs  another  to  make 
a  contract  at  a  particular  place  must  be  taken  as  intending  tli.it  the  con- 
tract uiay  be  made  according  to  the  usage  of  that  place."  < 

A  principal  gave  power  to  insurance  brokers  at  Liverpool  to 

write  policies  "  not  exceeding  £100  for  any  one  vessel."     Tlio 

brokers  underwrote  a  policy  for  £150.     Liability  now  dei)ends 

upon   whether,  at  Liverpool,  brokers  generally  have  or  have 

not  unlimited  authority  as  to  amount.     If  they  have  then  there 

was  api)earance  of  authority  to  underwrite  the  £150  policy, 

and  the  {principal  is  estop))e(l.     From  the  evidence  it  appeared 

that  at  Liver|)()ol  "in  almost  all  cas3s,  if  not  in  all,  a  limit  is 

])ut  on  the  amount  for  which  a  broker  can  sign  his  principal's 

name,"     In  Liverpool,  therefore,  there  could  be  nothing  to  in- 


1  Howard  v.  Bail  lie  (179G).  3  H.  Bl. 
618.     And  see  Dingle  v.  Hare  (1859), 

7  C.  B.  N.  S.  154;  29  L.  J.  C.  P.  143; 
Wheeler  v.  McGuire  (1SS8),  86  Ala. 
398;  Montgomery  v.  Hardaway 
(1894),  104  Ala.  100;  IG  S.  R.  29;  Van 
Dusen  v.  Jungleblut  (1899),  TV  N.  W. 
R.  (Minn.)  970. 

^  Sutton  V.  Latham  (1839).  10  Ad.  & 
E.  80;  8  L.  J.  Q.  B.  210.  And  see 
Taylor  v.  Stray  (1857),  2  C.  B.  N.  S. 
193;  26  L.  J.  C.  P.  185;  Mollett  v. 
Robinson  (1870).  L.  R.  5  C.  P.  (i4():  L. 
R  7  C.  P.  84;  L.  R  7  H.  L.  802;  39  L. 
J.  C.  P.  290;  41  id.  65;  Harrison  v. 
Kansas,  50  ]Mo.  Ajip.  332;  Heath  v. 
Stoddard  (1898),  91  5Ie.  499;  40  Atl. 
R.  547. 

3  Pickering  v.  Busk  (1812),  15  E.ist. 
38.  And  see  among  its  many  contir- 
niations:  Meggy   v.  Imperial  (1878). 

8  Q.  B.  D.  717;  47  L.  J.  Q.  B.  119:  48 
L.  J.  Q.  B.  54;  Lausatt  v.  Lippincott 
(1821),  G  Serg.  &  R  (Pa.)  392;  Towle 


V.  Leavitt  (1851).  28  N.  H.  358;  Taylor 
V.  Pope  (1868).  45  Cold.  (Tenn.)  416; 
Le  wen  berg  v.  Hayes  (1897),  91  Me. 
104;  39  Atl.  R  469;  Atlanta  v.  Hunt 
(1897),  100  Tenn.  94;  42  S.  W.  R  483; 
Heath  v.  Stoddard  (1898).  91  Me.  499; 
40  Atl.  R  547;  Van  Dusen  v.  Jun- 
gleblut (1899),  77  N.  W.  R  (Minn.) 
970. 

*BaylifTe  v.  Butterworth  (18J7),  1 
Ex.  429;  Bailey  v.  Bensley  (1877).  87 
111.  550.  The  usage  must  of  course 
be  reasonable.  Mollett  v.  Robinson 
(1870).  L.  R  5  C.  P.  646;  7  id.  84;  L. 
R.  7  H.  L.'802;  39  L.  J.  C.  P.  290;  41 
id.  65.  And  see  Ireland  v.  Liviiig- 
stone  (186  •)).  L.  R.  2  Q.  B.  107;  :;6  L. 
J.  Q.  B.  50;  Pickert  v.  Marston,  68 
Wi.s.  465;  42  N.  W.  R.  550;  Western 
V.  Page  (189!ii.  <)4  Wis.  251;  68  N.  W. 
R  1003;  Herring  v.  Skaggs  (1878).  63 
Ala.  186;  Reese  v.  Bates  (1897),  94  Va. 
321;  26  S.  E.  R.  805. 
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dicate  that  the  agency  was  other  than  what  it  really  was,  and 
the  principal  could  not  be  estopped.^ 

The  fact  that  the  agent  is  employed  to  operate  at  a  place 
distant  from  the  principal  has  often  much  bearing  upon  the 
appearance  of  the  extent  of  his  authority .^ 

Rule  E. 

"This  is  the  common  anrl  usual  manner  in  which  the  business  is  done, 
and  the  agent  must  be  taken  to  be  vested  with  power  to  trans  ict  the  busi- 
ness with  which  he  is  intrusted  in  the  common  and  usual  manner. "3 

Eule  F. 

"  One  partner,  by  virtue  of  that  relation,  is  constituted  a  general  agent 
for  anotlier  as  to  ail  matters  witliin  the  sc(^pe  of  the  partnership  dealings, 
and  lias  communicated  to  liim,  by  virtue  of  that  relation,  all  autliorities 
necessary  for  carrying  on  tiie  partnership  business,  and  all  such  as  are 
usually  exercised  by  partners  in  that  business  in  which  they  are  engaged."* 

Medium  Povoers  Withheld  —  Estoppel. —  As  has  already  been 
pointed  out,  the  law  assumes  the  grant  of  medium  or  usual 
powers  in  the  various  cases  just  treated  of.  But  this  assump- 
tion is,  of  course,  only  made  in  the  absence  of  special  arrange- 
ment between  the  principal  and  agent  to  the  contrary.  What- 
ever the  arrangement  is,  by  that  they  must  be  bound.  The 
public,  too,  is  entitled  to  assume  the  grant  of  similar  powers; 
the  agent  is  acting  as  though  he  had  such  powers;  and  the 
public  assumes  that  he  has  them.  If  he  has  not?  In  such  case 
the  law  of  agency  declares  that  the  principal  cannot  be  hound; 
for,  as  Mr.  Dicey  told  us: 

"  The  principal  is  always  bound  by  the  acts  of  the  agent,  up  to  the  ex- 
tent of  the  agent's  authority,  and  is  never  bound  beyond  the  extent  of  that 
authoi-ity." 

But  it  is  precisely  at  this  point  that  the  law  of  estoppel  in- 
tervenes—  the  law  which  prohibits  the  principal  asserting  the 
fact  that  the  power  of  the  agent  is  other  than  that  which  he 
has  allowed  it  to  appear  to  be. 

The  foUowinfj  are  some  of  the  statements  of  the  rules  which 
apply  to  such  cases.     It  will  be  observed  that  they  are  not 

iBaines  v.  Ewing  (1866),  L.  R.  1  4  Ch.  D.  133;  46  L.  J.  Bk.  20;   Atty. 

Ex.  320;  4  H.  &  C.  511;  35  L.  J.  Ex.  Gen.  v.  Great  Eastern  (1«80),  5  App. 

194.  Gas.  473;  49  L.    J.  Ch.  545;  McMul- 

2Rathburn  v.  Snow  (1890),  123  N.  len  v.  Williams  (1880),  5  Ont.  App. 

Y.  343;  25  N.  E.  R.  379.  518;  Hayner  v.  Churchill  (1888),    29 

3  Alexander  V.Gibson,  2  Camp.  555.  Mo.    App.   676;    Cawthorn    v.    Lusk 

And  see  also  Smith    v.  Hull  (1849).  (1892).  97  Ala.  674;  US.  R.  731. 

8  C.  B.  6G8;  19  L.  J.  C.  P.  123;  Taun-  ^  ILi-vken  v.  Bourne  (1841),  8  M.  & 

ton  V.  Royal  (1864),  2  H.  &  M.  135:  33  W.  710;  10  L.  J.  Ex.  301. 
L.  J.  Ch.  406;  Ex  parte  Dixon  (1«76), 
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couched  in  tlie  language  of  the  law  of  estoppel,  but  it  is  a  sim- 
ple matter  to  make  the  necessary  translation: 

"When  a  person  is  deceived  by  another  into  believing  he  may  safely 
deal  with  jiioperty,  he  bears  the  loss,  unless  he  can  show  that  he  was  uiis- 
led  by  tlie  act  of  the  true  owner."  ^ 

He  may  show  that  he  was  misled  by  the  appearance  of  the 
character  of  the  authority.  The  rule  as  to  this  is  expressed  in 
various  ways,  Pickering  v.  Busk"^  is  the  leading  case.  In  it 
Lord  EUenborough  said: 

"Stranj^eis  can  only  look  at  the  acts  of  the  parties,  and  to  tlie  external 
indicia  of  pro{)erty,  and  not  to  tlie  first  communications  vvhifli  may  jmss 
between  a  princi|)al  and  his  broker;  antl  if  a  person  authorize  anollier  to 
assume  the  apparent  ri^bt  of  di'^posing  of  property  in  tiie  ordinary  course 
of  trade,  it  must  be  presumed  that  the  apparent  authority  is  the  real  au- 
thority." 

In  more  modern  cases  it  is  said : 

"Where  the  true  owner  has  clothed  any  one  with  apparent  authority 
to  act  as  his  agent,  he  is  hound  to  tiiose  who  deal  with  tiie  ajjparent  agent 
on  the  assumjition  that  he  really  is  an  agent  witli  that  autliority."^ 

"Where  an  agent  is  clothed  with  ostensible  autliority,  no  private  in- 
ptructions  prevent  his  acts  within  the  scope  of  that  authority  Irom  bind- 
ing his  principal."  ■• 

And  the  American  law  is  to  the  same  effect: 

'•Where  a  principal  has,  by  his  voluntary  act,  placed  an  agent  in  such  a 
situation  that  a  person  of  ordinary  prudence,  conversant  with  business 
usages  and  the  n.ature  of  the  particular  business,  is  justified  in  presuming 
that  such  agent  has  authority  to  perform  a  particular  act,  ani  therefore 
deals  with  the  agent,  the  principal  is  estopped  as  against  such  third  per- 
son from  denying  the  agent's  authority."* 

"Ostensible  authority  to  act  as  agent  may  be  conferred  if  the  party  to 
be  charged  as  principal  affirmatively  or  intentionally,  or  by  lack  of  ordi- 
nary care,  causes  or  allows  third  persons  to  trust  and  act  upon  such  afh 
parent  agency."'' 

It  will  be  observed  that  in  none  of  these  rules  is  there  any 
reference  to  the  distinction  between  general  and  special  agency. 
And  there  is  no  suggestion  that  they  would  not  apply  equally 
in  an  individual  as  in  multitudinous  instances. 

ApI'LICATIONS. 

Having  now  a  sufficiently  clear  idea  of  the  principles  and 
methods  to  be  employed  in  determining  questions  of  liability 
of  principals  for  ultra  vires  acts  of  other  persons,  let  us  apply 

1  Cole  V.  Northwestern  (1875),  L.  R  *  Johnson  v.  Investment  Co.  (189.5), 

10  C.  P.  372;  44  L.  J.  C.  P.  233.  46  Neb.  488;  64  N.  W.  R.  1100.     And 

2(1812)  15  East,  43.  see  Holt  v.  Schneider  (1899),  77  N. 

3 Cole  V.  Northwestern  (1875),  L.  R.  W.  R.  1086  (Neb.). 

10  C.  P.  364;  44  L.  J.  C.  P.  233.  «Tliompson    v.  Shelton   (1896),   49 

*  National  v.  Wilson  (1880),  5  App.  Neb.  644;  68  N.  W.  R.  1055. 
Cas.  209. 
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them  to  some  of  the  cases  usually  placed  in  the  category  of 
special  agenc}^  —  that  is,  cases  of  a  single  employment.  If  the 
rules  in  present  vogue  as  to  the  difference  between  general  and 
special  agents  are  correct,  the  principal  will  of  course  never 
be  liable,  for  (as  we  have  seen),  according  to  Broom's  Common 
Law, 

"if  a  particular  agent  exceed  his  autliority,  his  principal  is  not  bound  by 
what  he  does."  i 

And  according  to  Smith's  Mercantile  Law, 

"the  rule  is  directly  the  reverse  concerning  a  particular  agent;  i.  e.,  an 
agent  employed  in  "one  single  transaction;  for  it  is  the  duty  of  the  party 
dealing  with' such  an  one  to  ascertain  the  extent  of  his  authority;  and  if 
he  do  not  he  must  abide  the  consequences.'" 2 

A  Horse  Case. —  The  results  to  be  arrived  at,  however,  are 
far  otherwise.  "Take  the  case  of  a  horse,"  which  the  owner 
intrusts  (on  a  single  occasion)  to  an  agent  for  sale,  prohibiting 
all  warranty,  and  let  the  circumstances  vary  as  follows:  1.  The 
agfent  is  told  to  sell  the  horse  at  a  fair.  2.  The  owner  of  the 
horse  is  a  horse-dealer.  3.  The  agent  is  a  horse-dealer.  4.  Neither 
the  owner,  nor  the  agent,  is  a  horse-dealer,  and  no  particular 
place  of  sale  is  prescribed. 

Now,  if  the  rule  be  that  "  it  is  the  duty  of  the  party  dealing 
with"  an  agent,  employed  in  one  single  transaction,  "to  ascer- 
tain the  extent  of  his  authority,"  then  the  owner  is  not  bound 
in  any  of  these  cases  by  the  warranty.  But  the  solution  is  not 
so  simple,  and  the  varving  answers  will  be  found  to  be  in  no 
way  affected  by  the  singleness  or  frequency  of  the  transaction. 
They  are  as  follows: 

1.  Instructions  to  sell  at  a  fair  indicates  a  place  at  which  the 
authority  is  to  be  exercised ;  if  at  that  place  (as  has  been  held**) 
it  is  customary  in  selling  horses  to  give  a  warranty,  then  the 
agent  appears  to  have  authority  to  warrant,  and  the  owner 
being  responsible  for  that  appearance  is  estopped  from  deny- 
ing the  actual  existence  of  the  power.  If  it  is  not  usual  at  that 
place  to  sell  with  a  warranty,  then  there  is  no  appearance  of 
power  and  therefore  no  estoppel.* 

1 8th  ed.,  575.  49  L.  T.  N.  S.  569.    As  to  sale  of  horses 

2 10th  ed.,  140.  at  fairs  see  the  English  Statutes,2  &  3 

3  In  England.  It  is  held  otherwise  P.  &  M.,  ch.  7:  31  Eliz.,  ch.  12,  which 
in  the  United  States.  are  not  interfered  with  by  The  Sale 

4  Alexander  v.  Gibson  (1811),  2  of  Goods  Act,  56  &  57  Vic.  (Imp,),  ch. 
Camp.  555;  Moran  v.  Pitt  (1873).  43  71,  §  22. 

L.  J.  Q.  B.  47;  Brooks  v.  Hassal  (1883), 
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2.  If  a  horse-dealer  (as  has  been  held)  usually  sells  with  a 
warrant}',  then  an  agent  of  a  Iiorse-dealer  apjiears  to  have  au- 
thority to  warrant,  and  the  horse-dealer  will  be  estopped  from 
asserting  the  contrary.  If  it  were  not  usual  for  a  horse-dealer 
to  sell  with  a  warranty,  then  there  would  be  no  appearance  of 
power  and  no  estoppel.' 

3.  So,  also,  if  (as  has  been  held)  a  horse-dealer  in  selling  for 
others  usually  gives  a  warranty,  then,  inasmuch  as  in  the  given 
case  he  appears  to  have  authority,  the  owner  will  be  estopped 
from  denying  the  authority.  And  if  not  usual,  there  is  no  es- 
toppel.- 

4.  If  there  are  no  circumstances  indicating  existence  of  au- 
thority (such  as  place  of  operation,  usual  emplo3Mnent  of  the 
parties,  etc.),  then,  as  there  is  no  false  appearance,  there  is  no 
reason  why  the  owner  should  be  estopped  from  asserting  the 
facts.'' 

The  Text  Books. —  Simple  and  necessary  as  all  this  seems  to 
be,  the  ])resent  writer  cannot  but  be  aware  that  in  so  stating 
the  law  he  is  out  of  harmony  Avith  most  of  the  text-writers. 
The  views  of  some  of  them  are  as  follows: 

Evans  on  Principal  and  Agent,  referring  to  Alexander  v. 
Gibson*  (in  Avhich  it  was  held  that  when  a  horse  was  sent  to  a 
fair  and  the  usual  mode  of  selling  there  was  by  giving  a  war- 
ranty, the  principal  was  bound  by  a  warranty),  indicates  his 
dissent  from  its  conclusions,  declaring  that  it 

*'  was  afterwartls  overruled  by  tlie  Court  of  Common  Pleas:  Brady  v.  Todd, 
9  C.  B.  N.  S.  -)9^."5 

And  the  learned  author  miirht  cite  the  language  of  Martin, 

B.,  in  U'lt'll  V.  Atherto)i^  in  support  of  the  statement.     Both, 

however,  overlooketi  the  fact  that  Alexander  v.  Camj)lell  was 

the  case  of  an  agent  sent  to  a  fair,  and  that  Brad//  v.  Todd,  so 

far  from  dissenting  from  that  case,  has  these  words: 

"When  the  facts  raise  the  question,  it  will  be  time  enoufijli  to  docitle  the 
liability  created  by  such  servant  as  ...  a  person  intrusted  with  the 
sale  of  a  horse  in  a  fair  or  other  public  mart." 

1  Fenn   v.  Harrison  (1790),  3  T.  R.  3  Brady  v.  Todd  (1S01),9  C.  B.  N.  S. 

760.  592;   30  L.  J.  C.  P.  L'23. 

-'  Howard  v.  Sheward  (18CG),  L.  R.  3  *  Supra. 

C.  P.  151:  3G  L.  J.  C.  P.  43;  Baldry  v.  SP.  467. 

Bates  (188.-)).  52  L.  T.  N.  S.  620:  Mc-  6(1801)7  H.  &  N.  172;  30  L.  J.  Ex. 

Mullen  V.  Williams(1880),  5  Ont.  App.  337. 
518;    Taylor    v.   Gardiner   (1892),    8 
Man.  310. 
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Story  on  Agency  has  the  following: 

"  But  if  tlie  owner  of  a  horse  sliould  send  the  horse  to  a  fair  by  a  stranger, 
with  express  directions  not  to  warrant  liim,  and  tlie  latter  sliould  on  the 
sale,  contrary  to  his  orders,  warrant  him,  the  owner  would  not  be  bound 
by  the  warranty."  i 

Everything  depends,  surely,  upon  what  is  usual  at  that  par- 
ticular fair. 

Paley  on  Principal  and  Agent  says: 

"So  a  servant  intrusted  to  sell  a  horse  may  warrant,  unless  forbidden. 
And  it  is  not  necessary  for  tlie  party  msisting  on  the  warranty  to  show 
that  he  had  special  authority  for  that  purpose."  2 

This,  with  deference,  is  very  clearly  wrong.   ■ 
Smith's  Mercantile  Law^  says: 

"And  it  is  said  a  warranty  given  by  an  agent  intrusted  to  sell,  prima 
facie  binds  the  principal." 

Under  certain  circumstances,  no  doubt,  yes;  but  under  oth- 
ers, no. 

Addison  on  Contracts  says: 

"It  has  been  held  that  a  buyer  who  talvcs  a  warranty  from  a  known 
agent  professedly  selling  on  behalf  of  his  principal  takes  the  warranty  at 
the  risk  of  In-ing  able  to  prove  that  the  agent  had  the  principal's  authority 
for  giving  the  warranty,  and  that  the  law  clothes  a  known  servant  in- 
trusted to  sell  with  no  implied  authority  to  warrant,  unless  such  servant  is 
the  general  agent  of  a  tradesman  employed  in  the  business  of  buying  and 
selling."^ 

Later  on  the  author  adds: 

"The  servant  of  a  horse-dealer,  with  express  directions  not  to  warrant, 
does  warrant;  the  master  is  bound,  because  the  servant,  having  a  general 
authority  to  sell,  is  in  a  condition  to  warrant,  and  the  master  had  not  noti- 
fied to  the  world  that  the  general  authority  is  circumscribed." 

The  reason  is  not  that  the  servant  had  "a  general  authority 
to  sell,"  for  it  was  of  "circumscribed"  character,  as  the  lan- 
guage of  the  author  indicates.  The  reason  is  that  although  the 
servant  had  only  special  authority,  the  horse-dealer,  for  reasons 
already  given,  was  estopped  from  so  saying. 

Still  later  (at  p.  500)  the  law  is  better  stated: 

"The  general  presumption  is  that  where  a  ])rincipal  intrusts  property  to 
an  agent  to  sell,  he  authorizes  him  to  make  all  such  warrantless  as  are  usual 
in  the  ordinary  course  of  that  particular  business  of  selling,  and  that  if  it 
is  usual  to  sell  with  a  warranty  he  has  an  implied  authority  to  warrant." 

But  the  true  point  is  missed.     The  effect  of  the  presumption 

is  not  that  there  is  "an  implied  authority  to  warrant,"  but  that 

19th  ed.,  sec.  132.  was  very  recently  approved  in  Bel- 

2  P.    197.     To   the   same    effect    is  mont  v.  Talbot  (1899),  51  S.  W.  R.  588 

Schuchardt  v.  Aliens  (18G3),  1  Wall.  (Ky,).      And    see    Bryant  v.   Moore 

(U.  S.)  369.     "Authority  without  re-  (1840).  26  Me.  84. 

striction  to  an  agent  to  sell  carries  3  loth  ed.,  142. 

with  it  authority  to  warrant."    This  •*  9th  ed.,  314. 
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the  principal  is  estopped  from  denying  that  there  was  express 
authority. 

"The  case  of  a  horse"  has  been  used  for  illustration.  But 
it  must  not  be  understood  that  the  law  with  reference  to  horses 
differs  from  the  law  as  to  goods  of  any  other  character.^  For 
variety  consider  for  a  moment  the  law  under  other  circum- 
stances. 

Originally  factors  were  those  to  whom  goods  were  sent  for 

sale.   An  owner,  therefore,  was  bound  by  any  sale  made,  whether 

authorized  or  not^  —  or  rather  he  was  estopped  from  denying 

the  plenary  character  of  the  power  which  the  factor  appeared 

from  his  employment  to  have.     It  was  held  nevertheless  that 

the  owner  was  not  bound  by  a  pledge  made  by  the  factor  in 

breach  of  instructions,'  for  it  was  thought  that  factors  usually 

sold  merely  and  did  not  })ledge.    Afterwards  the  Factors  iVcts 

recognized  that  it  had 

"become  a  usual  and  accustomed  course  for  factors  intrusted  with  goods 
for  sale  to  make  advances  to  their  principals,  eitlier  in  money  or  by  the 
acceptance  cif  bilis  aiziainst  their  con>i;,'niiients,  and  to  keep  tliemselves  in 
funds  by  repledging  the  documents  of  title  with  brokers  or  other  money 
dealers;  "* 

and  therefore  enacted  that  the  owner  should  be  bound  by 
pledges.  Everything  depends  upon  custom.  The  statutes  pro- 
ceed upon  that. 

And  if  it  be  asked  whether  a  factor  may  bind  his  principal 
by  a  warranty  given  in  defiance  of  instructions,  the  answer  to 
that,  too,  is  that  everything  depends  upon  custom  and  circum- 
stance. If  from  the  custom  or  from  any  other  circumstance 
(for  which  the  owner  is  responsible)  an  agent  appears  to  have 
certain  authority,  the  owner  is  estopped  from  denying  its  actual 
existence.     All  cases  ought  to  proceed  upon  the  same  principle. 

iMechem  on  Agency,  ^  SoO.  says:  224;  3  id.  32;  47  L.  J.  C.  P.  241;  War- 

"But  no  satisfactory  reason  is  per-  ner  v.  Martin  (18.j0),  U  How.  (U.  S.) 

ceived  why  the  question  of  the  war-  678:    Berry  v.  W.    D.    Allan    &   Co. 

ranty  of  a  horse  should  stand  upon  (1894),  bJ  111.  App.  149. 
any  different  basis   than   the   war-        <5  &  6   Vic.  (Imp.),  eh.  39.     See 

ranty  of  any  other  chattel."     For  its  Fuentes   v.    Montis    (1868),   L.    R   3 

application  to  pianos  see  McMuilen  C.  P.  277;  38  L.  J.  C.  P.  93;  London 

V.  Williams  (1880),  5  Ont.  App.  518.  v.  Simmons  (1892).  A.  C.  217;  61  L.  J. 

2 See  statute  4  Geo.  IV.,  ch.Sa  Ch.   730.     And    see    Cartwright    v. 

sPaterson    v.    Tasli    (1742),    2   Str,  Wilherding    (1862),   24    N.    Y.    521; 

1178;  Fletcher  v.  Heath  (1827),  7  B.  Soltau   v.  Gerdau  (1890).  119  N.  Y. 

&C.  517:  Cole  v.  N.  W.  Bank  (1875).  380:   23  N.   E.  R.  804:   Fourth  Xat. 

L.  R  10  C.  P.  307:  44  L.  J.  C.  P.  233;  Bank  v.  American  (1890),  137  U.  S. 

Johnson  v.  Credit  (1877),  2  C.  P.  D.  234. 
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III.  "For  TnE  Master's  Benefit." 

The  third  of  the  "  difficulties  "  referred  to  in  the  opening  sen- 
tence of  the  present  chapter  is  the  current  misunderstanding  as 
to  the  elTect  upon  an  unauthorized  act  of  its  having  been  done 
"for  tiie  master's  benefit."  This  difficulty  can  be  removed  by  a 
little  careful  analysis. 

Let  us  commence  with  the  case  of  Mutual  v.  C/iarnwood:^ 
A  secretary  of  a  company  represented  that  certain  debenture 
stock  of  the  company  existed;  the  representation  was  false,  for 
the  stock  had  been  fraudulently  issued  by  the  secretary  for  his 
own  purposes  and  in  excess  of  the  powers  of  the  company;  and 
the  representation  was  therefore  made  not  for  the  benefit  of 
the  company,  but  to  shield  the  secretary;  /leld,  that  the  com- 
pany was  not  liable  in  deceit.  Lord  Esher  decided  the  case 
upon  the  following  ground: 

"The  secretary  was  held  out  by  the  defendants  as  a  person  to  answer 
such  questions  as  those  put  to  him.  .  .  .  and  if  he  had  answered  them 
falsely  on  behalf  of  the  defendants,  he  being  then  autliorized  by  them  to 
give  answer  for  them,  it  may  be  tliat  they  would  be  lia!)Ie.  But.  although 
wliat  the  secretary  said  related  to  the  matters  about  whic-h  he  was  autlior- 
ized to  give  ans%ver,  he  did  not  make  the  statenie)its  for  the  defendants,  but 
for  himself." 

Compare  this  with  the  decision  in  Shau)  v.  Port  Phillip:  ^ 
The  secretary  of  a  company,  not  being  intrusted  with  the  seal, 

1(1887)  18  Q.  B.  D.  714:  56  L.  J.  Q.  its  manager,  because  he  had  no  au- 

B.  449.     See  Barwick  v.  English  J.  S.  thority  to  do  the  class   of  acts  of 

Bank  (1867),  L.  R.  2  Ex.  259;   J36  L.  J.  which  the   instance  in  question  w^as 

Ex.   147;  Thome  v.  Heard  (1894),  1  one.     See  also  Re  Overend  (1869),  L. 

Ch.  611 ;  68  L.  J.  Ch.  362;  Erb  v.  G.  W.  R.  4  Ch.  475;  39  L.  J.  Ch.  27;  Bryant 

Ry.,  3  Out.  App.  479,  480;  Molson's  v.  La  Banque  (1893),  A.  C.  170;  03  L. 

Bank  v.  Brockville  (1880),  31  U.  C.  C.  J.  P.  C.  68:  Re  Building,  etc.  (1896), 

P.  174;  Gibbons  v.  Wilson  (1889),  17  1  Ch.  100;  65  L.  J.  Ch.  104:  Bigger- 

Ont.  290;  Richards  v.  Bank  of  Nova  staff  v.  Rowatts  (1896),  2  Ch.  93;  65 

Scotia  (1896),  2(5  S.  C.  Can.  381;  and  L.  J.  Ch.  536;  Re  Concessions  (1836), 

the  decision  of  the  Privy  Council  in  2  Ch.  757;  65  L.  J.  Ch.  909;  Robinson 

McKay  v.   Commercial  Bank  (1874),  v.  Montgomery  (1896),  2  C'h.  841;  65 

L.  R.  5  P.  C.  394;  43  L.  J.  P.  C.  31,  L.  J.  Cli.  915;  Smith   v.  Walkerville 

where  is  expressly  reserved  the  ques-  (1890),  23  Ont.  App.  102. 

tion  whether  the  absence  of  benefit  The  American   cases  agree  with 

\~€ni\d  have  varied  the  result.  Shaw  v.  Port  Phillip:  Fifth  Avenue 

2(1884)  13  Q.  B.  D.  108;  and  see  53  Bank    v.    Forty    Second    (1892),   63 

L.   J.   Q.    B.    372.     Distinguish     the  Hun,  629;  17  N.  Y.  Sujip.  820;  137  N. 

contemporaneous  case  of  Northern  Y.   231;  33  N,   E.  R.   378;    Allen   v. 

Counties  v.  Whipp  (1884),  26  Ch.  D.  South  Boston  (1889),   150  Mass.  200; 

487;  53  L.  J.  Ch.  635,  wliere  the  com-  22  N.  E.  R.  917;  Union  Loan  v.  South- 

pany  was  not  estopped  by  the  act  of  ern  California  (1892),  51  Fed.  R.  840. 
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got  possession  of  it  ami  afTixcil  it  to  a  certificate  of  shares,  and 
forirccl  also  the  si<mature  of  one  of  the  directors.  Tie  was  act- 
ing  entirely  for  his  own  benelit.  The  |)laintiir  acted  upon  tlie 
faith  of  the  certificate,  and  the  company  was  held  to  be  es- 
topped. 

"Tlu'  company  inadf  it  tlie  duty  of  t!ie  secretary  to  procure  the  prepara- 
tion, execution,  and  si^jnature  of  certilicates  with  tiie  prescril)ed  formali- 
ties, and  tliereupon  to  issue  tiiem  to  the  persons  entitled  to  receive  them. 
They  thereby  gave  the  secretary  tlie  opportunity  of  doinpj  what  lie  has 
done  in  this  case.  A  person  can  inform  himself  whether  the  certificate 
comes  from  the  secretary,  hecause  he  gets  it  from  the  secretary's  oHice; 
but  1  do  not  see  how,  accorditig  to  any  i)racticabie  course  of  business,  he 
can  go  behind  the  certificate,  and  ascertain  for  himself  such  matters  as 
whetiier  the  sij^nature  of  the  director  is  t^enuine.  It  apj>ears  to  nie-,  tlier.'- 
fore.  tliat  the  company  have  authorized  the  secretary,  and  male  it  his 
oificial  duty,  to  act  in  such  a  way  that  his  acts  amount  to  a  warranty  by 
them  of  tlie  genuineness  of  the  certificate  issued  by  him." 

Both  cases  seem  to  have  some  foundation.  With  the  first  we 
go  this  far:  An  ai^ent  has  authority  to  do  a  certain  act  for  his 
])rincipul;  but  that  gives  him  no  power  to  bind  his  principal  if 
he  does  the  same  thing  on  his  own  behalf;  therefore,  whether 
the  principal  ought  to  be  liable  must  depend  upon  whether  the 
agent  was  acting  for  the  principal's  benefit  or  for  his  own.  But 
the  second  case  takes  us  further,  and  suggests  that  where  an 
agent  appears  to  be  acting  in  pursuance  of  his  authority  and 
not  for  himself,  it  would  be  unjust  to  affect  the  person  dealing 
with  him  by  that  which  was  purposely  kept  concealed,  and  as 
to  which  he  could  obtain  no  information.  Now  when  we  ob- 
serve that  in  the  first  case  the  secretary  "was  held  out  by  the 
defendants  as  a  person  to  answer  such  questions  as  those  put 
to  him;"  and  in  answering  them  he  appeared  to  be  exercising 
the  authority  with  which  he  had  been  intrusted,  we  feel  that 
the  two  decisions  are  inconsistent;  unless  indeed  one  can  be  up- 
held upon  the  ground  that  it  was  an  action  in  deceit,  and  the 
other  because  it  proceeded  upon  estoppel.  Is  there  a  distinction 
here,  or  is  one  of  the  cases  wrong? 

Deceit  and  Estoppel. —  Observe  the  difference  between  estop- 
pel and  tort  as  to  the  reason  for  holding  a  principal  liable  for 
the  unauthorized  act  of  an  agent.  In  estoppel  you  say  that  the 
agent  appeared  to  have  authority;  that  the  principal  was  re- 
Distinction  must  of  course  be  made  Mass.  172;  or  where  the  purchaser 
where  the  officer  who  issues  the  cer-  had  notice:  Moores  v.  Citizens  (1S83), 
tihcate  is  not  the  one  intrusted  with  111  U.  S.  loG;  15  Fed.  li.  141;  4  S.  C. 
that  duty:  Hill  v.  Jewett  (1891),  154  R.  345. 
33 
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sponsible  for  that  appearance;  that  upon  the  faith  of  that 
appearance  you  changed  your  position;  and  that  therefore  the 
principal  ought  to  be  estopped.  Nothing  of  that  sort  can  be 
said  in  tort.  An  omnibus  driver,  in  defiance  of  instructions, 
overturns  a  rival  omnibus,'  or  runs  over  a  pedestrian,  and  the 
master  is  liable;  but  not  because  the  party  injured  changed  his 
position  upon  the  faith  of  any  appearance  of  authority.  In 
estoppel  you  say  that  you  were  misled;  that  you  acted  upon 
the  misrepresentation,  and  so  were  injured.  In  tort  you  say 
merely  that  you  were  injured.  In  estoppel  you  acted  volunta- 
rilv;  and  seek  notwithstanding  that  to  put  the  responsibility 
elsewhere.     In  tort  you  were  acted  upon. 

The  cases  then  are  very  different,  and  we  must  expect  to  find 
some  difference  between  them  as  to  the  ground  of  liability  of 
the  employer.  In  tort,  inasmuch  as  nothing  can  turn  upon 
appearance  of  authority,  everything  must  depend  upon  whether 
the  agent  was  really  acting  for  his  master's  benefit  or  for  his 
own  —  in  other  words,  whether  he  was  acting  in  the  course  of 
his  employment  or  outside  of  it.  But  in  estoppel  the  contrary 
is  the  case.  There  appearance  of  authority  is  the  sine  qua  non 
and  the  reality  is  unimportant,  for  the  fact  is  excluded  by  the 
estoppel. 

In  tort,  then,  we  may  say  with  Willes,  J.  :^ 

"  A  person  wlio  puts  anotlier  in  his  place  to  do  a  class  of  acts  in  his  ab- 
sence necessaril}'  leaves  him  to  determine,  according  to  the  circumstances 
that  arise,  when  an  act  of  that  class  is  to  be  done,  and  trusts  him  for  the 
manner  in  which  it  is  done;  and  consequently  he  is  held  answerable  for 
the  wrong  of  the  person  so  intrusted,  either  in  the  manner  of  doing  such 
an  act  or  in  doing  such  an  act  under  circumstances  in  which  itouglit  not 
to  have  been  done;  provided  that  what  was  done  was  done  not  from  any 
caprice  of  the  servant,  but  in  the  course  of  his  employment." 

In  estoppel,  on  the  other  hand,  it  is  immaterial  that  the 
agent  was  really  acting  for  himself  and  in  fraud  of  his  princi- 
pal, if  the  agent  had  or  a]ipeared  to  have  the  authority;  or 
appeared  to  be  or  was  acting  within  the  authority  which  he 
had.     Estoppel  provides  that 

"  Whenever  the  vei'y  act  of  the  agent  is  authorized  by  the  terms  of  the 
power  .  .  .  such  act  is  binding  on  the  constituent  as  to  all  persons 
dealing  in  good  faith  with  the  agent;  such  persons  are  not  bound  to  in- 
quire into  factsa/runde."3 

1  Limpus  V.  London  (1832),  1  H.  &  B-11  (187S),  3  Ex.  D.  245;  47  L.  J.  Ex. 
C.  526;  32  L.  J.  Ex.  35.  703;  Barwick  v.  English  (1867),  L.  R. 

2  Bayley  v.  Manchester  (1872),  L.  R.  2  Ex.  259;  36  L.  J.  Ex.  147. 
7  C.  P.  420;  and  see  42  L.  J.  C.  P.  78.  ^  Infra. 

See  per  Bramwell,  L.  J.,  in  Weir  v. 
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Consider  the  partnership  cases  —  the  firm  is  lialde  upon  an. 
acceptance  given  by  an  individual  member  in  tlie  name  of  the 
firm  but  for  his  own  purposes.  Could  it  be  said  (as  in  the 
British  Mutual  v.  Charnv)ood  case)  that  there  was  no  liability, 
because  although  the  acccjjting  partner  was  authorized  to  ac- 
cept for  the  firm  and  apjieared  to  be  doing  so,  yet  that  he 
did  not  do  it  "for  the  defendants,  but  for  himself?" 

This  is  a  clear  case  of  principals  being  liable,  although  the 
agent  was  not  only  not  acting  for  their  benefit,  but  in  fraud 
of  them  and  to  their  detriment.  And  he  was  not  acting  in  the 
course  of  his  employment  in  any  other  sense  than  was  the  sec- 
retary in  the  British  Mutual  v.  Charmcood  case. 

It  seems,  then,  that  a  principal  may  be  liable  in  estoppel 
although  the  agent  was  acting  for  himself,  and  not  for  his 
master's  benefit,  but  that  it  is  otherwise  in  tort.  The  Shaic  v. 
Port  Phillip  case  therefore  is  unimpeachable.  How  stands 
British  Mutual  v.  Charnwood? 

It  was  an  action  in  deceit.  It  was  therefore  (as  usually 
classified)  in  tort;^  and  we  have  said  that  in  tort  the  com- 
plaint is  not  that  you  were  misled;  that  you  consequently 
changed  your  position;  and  so  were  injured;  but  merely  that 
you  were  injured.  But  have  we  not  generalized  too  widely? 
Is  it  true  that  in  deceit  the  case  is  merely  that  you  were  in- 
jured? K'ot  at  all.  Upon  the  contrary,  the  necessary  factors 
in  deceit  are  precisely  those  which  we  found  to  be  necessary 
in  estoppel:  (1)  a  misrepresentation,  (2)  change  of  position, 
and  (3)  consequent  damage?  In  this  respect,  then,  deceit  seems 
to  be  distinguished  from  other  kinds  of  torts;  and  to  be  closely 
allied  to  estoppel.- 

And  it  approaches  contract  also  in  this:  that  there  is  in  the 
necessary  change  of  position  something  very  much  akin  to  a 
consideration.  I  represent  to  a  merchant  that  A.  is  a  man  of 
substance;  upon  the  faith  of  that  representation  the  merchant 
gives  A.  credit  and  suffers  damage;  and  consideration  may  as 
well  be  detriment  to  the  i)r()misee  as  benefit  to  the  promisor  — 
the  merchant  has  therefore  given  some  sort  of  consideration 
for  my  representation.     If,  in   consideration  of  the  merchant 

1  Pollock  on  Torts  (oMi  eil),  1  and  7.     cliapter  upon  Deceit  and  Estoppel: 
2Peru.se   in    this  counection    tlie    cli.  XVL 
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giving  credit  to  A.,  I  had  guarantied  his  solvency  there  would 
have  been  a  clear  contract.  It  is  not  very  far  from  that  to  this: 
I  represent  to  you  that  A.  is  solvent;  and  if,  upon  the  faith  of 
that  statement,  you  trust  him  and  lose,  the  law  will  compel  me 
to  ])ay  your  loss  —  remember,  I  do  not  guarantee  to  pay,  it  is 
the  law  that  will  vy.xke  me  pay.  There  is  an  express  promise  in 
the  one  case;  while  in  the  other  the  law  compels  payment  just 
as  though  there  were  an  express  promise.  This  is  often  called 
an  implied  promise.  Note  also  that  in  deceit  there  is  (as  in  con- 
tract) the  element  of  voluntary  action,  the  responsibility  for 
which,  however,  you  desire  to  place  elsewhere;  and  that  in  this 
respect  also  it  differs  from  other  torts. 

The  action  in  contract  is:  In  consideration  of  the  plaintiff 
doing  so-and-so,  the  defendant  promised  so-and-so.  In  deceit  it 
is:  The  defendant,  by  falsely  representing  so-and-so,  induced 
the  plaintiff  to  do  so-and-so.  The  essentials  are  somewhat  the 
same,  namely:  (1)  an  inducement  by  the  defendant  to  action 
on  the  part  of  the  plaintiff;  and  (2)  some  change  of  position  on 
the  part  of  the  plaintiff. 

On  the  other  hand,  claims  in  other  actions  of  tort  run  in  these 
forms:  "That  the  defendant  wrongfully  converted,"  etc.;  "that 
the  defendant  disregarding  his  duty,"  etc.;  "that  the  defend- 
ant so  negligently  carried  that,"  etc.  The  action,  in  other  words, 
arises  ex  jparte^  as  it  were,  and  not  from  mutual  interaction,  as 
in  contract  and  deceit. 

Admitting  then  the  general  rule  that  in  tort  the  principal  is 
not  liable  for  the  unauthorized  act  of  his  agent  unless  it  is  done, 
not  for  himself,  but  for  his  master;  but  observing  that  in  es- 
toppel appearance  of  acting  for  the  master  is  sufficient  to  make 
him  liable,  what  is  to  be  said  with  reference  to  actions  of  de- 
ceit? Are  they  for  this  purpose  to  be  classed  with  actions  of 
tort  or  to  be  placed  with  their  closer  affiliations?  To  the  pres- 
ent writer's  mind  (somewhat  filled,  as  at  present  it  is,  with  the 
principle  of  estoi)pel)  the  answer  cannot  be  doubtful.  In  the 
British  Mutual  v.  Charniaood  case 

'•the  secretary  was  held  out  by  the  defendants  as  a  person  to  answer  such 
questions  as  those  put  to  him;  " 

he  did  answer  them,  and  answered  falsely ;  and  it  is  said  that 
the  defendants  are  not  liable  in  deceit,  because  "  he  did  not 
make  the  statement  for  the  defendants,  but  for  himself."    But 
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the  secretary  had  authority  to  do  the  class  of  acts;  and  his  act 
appeared  to  be  within  tliat  class;'  and  the  defendants  ought 
to  have  been  estoj)ped  froiu  denying  that  the  act  was  theirs.^ 

IV.  "WrrniN  the  Scope  of  His  Apparent  Althority." 

Ehicidation  must  now  be  directed  to  another  phrase  con- 
stantly met  with  in  the  law  of  principal  and  agent:  namely,  that 
an  agent's  unauthorized  acts  will  bind  his  principal  where  such 
acts  are  "  within  the  scope  of  his  apparent  authority."  This 
is  difficulty  number  four. 

Let  us  drop  the  word  "  scope,"  for  it  is  useless  and  mislead- 
ing. It  is  sufficient  to  sa}'^  that  the  agent  acted  within  or  be- 
yond his  authority.  Inserting  the  word  "scope"  adds  noth- 
ing to  the  expression,  for  an  act  cannot  be  beyond  authority 
and  yet  within  the  scope  or  extent  of  it.  Omitting  the  word, 
we  have  the  statement  that  if  an  agent  act  within  his  appar- 
ent authority  (within  the  authority  which  he  appears  to  have  — 
within  his  ostensible  authority)  the  principal  will  be  bound. 
This  is  true;  but  it  is  also  true  (although  it  is  not  usually  so 
formulated)  that  if  an  agent  appears  to  be  acting  within  his 
.authority,  the  princii)al  will  be  bound.  Let  these  alternatives 
be  ]nit  in  the  following  form,  and  denominated  (A.)  and  (B.); 
and  let  us  test  their  value: 

(A.)  If  an  agent  acts  within  what  appears  to  be  his  author- 
ity, the  principal  is  bound. 

(B.)  If  an  agent  apj>ears  to  be  acting  within  his  authority, 
the  principal  is  bound.^ 

Aj^plieaiion  of  {A.). —  I  employ  a  broker  to  sell  my  shares 
in  the  market,  giving  him  special  instructions  which  limit  his 
usual  powers;  he  sells  in  disregard  of  my  instructions;  and  I 
am  bound.*  Observe  that  the  reason  is  because  he  was  actino' 
within  what  appeared  to  be  his  authority  (A.).  And  it  cannot 
be  said  that  he  apjicared  to  be  acting  within  his  real  author- 
ity (B.),  for  his  real  authority  was  unknown. 

iSee  tliis  point  elalior.itpd  in  the  *  It    would    be    more   correct    of 

next  succeeding  paragraphs  of  the  course  to  say  in  these  cases  that  tlie 

present  chapter.  principal  is  estopped  from  denying 

2  Barwick  v.  English  (ISGT).  L.  D.  2  that  he  is  bound. 

Ex.  20.6:  36  L.  J.  Ex.  1-17,  bears   out  *  Ante,  p.  489, 
the  conclusion. 
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Application  of  {B.). —  I  talce  a  check  to  a  bank  for  accept- 
ance; the  ledger-keeper  has  no  authority  to  accept  unless  there 
are  funds;  nevertheless,  in  the  absence  of  funds  he  does  ac- 
cept; and  the  bank  is  bound.  The  reason  is  that  the  lodger- 
keeper  appeared  to  be  acting  within  his  authority  (B.).  It  can- 
not be  said  that  he  was  acting  within  what  appeared  to  be  his 
authority  (A.);  for  I  did  not  imagine  that  he  had  authority  to 
accept  if  there  was  nothing  at  the  check-drawer's  credit.  There 
"was  no  appearance  of  authority  that  did  not  corrrespond  to 
the  fact  (A.).  But  so  far  as  I  could  see,  the  ledger-keeper  was 
acting  within  his  authority  (B.). 

In  other  words,  in  the  (A.)  case  the  question  is  Avhether  the 
act  is  really  within  the  ostensible  authority;  and  in  the  (B.) 
case  whether  it  appears  to  be  within  the  real  authority.  There 
may  be  appearance  as  to  the  extent  of  the  real  authority  (A.); 
and  appearance  as  to  the  act  being  within  the  real  author- 
ity (B.)  —  appearance  in  relation  to  the  authority  (A.);  and 
appearance  in  relation  to  the  act  (B.). 

^^Class  of  Acts.'''' — This  distinction  is  of  peculiar  assistance  in 
dealing  with  those  very  various  cases  in  which  an  agent  is  in- 
trusted with  authority  to  perform  a  certain  "  class  of  acts,"  and 
in  which  he  does  an  act  which  appears  to  be  within  the  class  — 
as,  for  example,  the  case  of  the  bank  ledger-keeper  just  referred 
to.  Had  it  been  appreciated,  it  is  probable  that  the  cases  af- 
fected by  it  would  present  more  uniformity  than  can  be  pred- 
icated of  them. 

In  some  departments  of  the  law  the  operation  of  the  distinc- 
tion, if  not  the  distinction  itself,  is  very  apparent.  Observe 
first  the  law  of  partnership.  Each  partner  is  usually  intrusted 
with  the  performance  of  a  class  of  acts;  amongst  other  things, 
to  accept  bills  for  the  purposes  of  the  firm.  Now,  suppose  that 
a  partner  accepts  a  bill  in  the  firm's  name,  but  for  his  own  pur- 
poses; is  the  firm  liable?  May  it  not  be  said  that  he  had  no 
power  to  bind  the  firm  by  such  an  acceptance?  He  had  author- 
ity to  accept  for  firm  purposes;  everybody  knew  that  his  au- 
thority was  thus  limited ;  should  not  everybody  interested  have 
inquired  whether  this  particular  instance  of  the  class  to  w^hich 
it  belonged  was  within  his  authority?  The  true  answer  and 
its  reason  have  just  been  stated.  The  act  appeared  to  be  within 
the  accepting  partner's  authority  (B.),  and  his  copartners  are 
therefore  estopped. 
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A  good  example  of  the  same  doctrine  is  presented  by  the 
case  ol"  Swire  v.  Francis}  An  agent  in  charge  of  his  princii)ars 
business  had  power  to  draw  bills  u]ion  li.  <k.  S.  U)V  advanc<.-s  i:i 
respect  of  ))urchases  made  on  account  of  that  (irm.  Tlie  agent 
drew  upon  B.  &  S.  for  an  amount  which  had  not  been,  but  which 
be  asserted  to  them  had  been,  advanced  for  purchases  on  their 
account,  and  received  the  money.  The  principal  was  held  to 
be  bound  to  repay  the  amount  to  B.  &  S.  Tiie  act  appeared 
to  be  within  the  authority  (B.). 

MoiiiaignaG  v.  Shitta-  was  somewhat  similar.  It  related  to 
powers  of  borrowing  to  be  exercised  under  cei-taia  circum- 
stances.    In  giving  judgment  Lord  Ilerschell  said: 

"If  tlie  orcasion  ii)i;;lit  liave  arisen  on  wliicli  liis  borrowing  powers 
would  liave  been  proi)t'rlv  intcritrcted  as  corn|)risin>4  the  recourse  to  such 
means  as  these,  then  tlieir  lords'.iips  do  not  tliink  it  was  incumbent  upon 
the  lender  to  inquire  wliether  in  the  particular  case  the  emergency  had 
arisen  or  not." 

In  an  American  case'  it  was  contended  without  much  success 
that  the  authority  of  an  agent  to  sell  goods  was  limited  to  sales 
to  persons  who  were  "  resi)onsible  and  in  Hrst-class  credit,"  and 
that  contracts,  therefore,  with  persons  of  other  character  were 
not  binding  upon  the  principal.  In  another  case*  an  agent's 
purchase  of  unripe  cabbages  was  repudiated  (but  unsuccessfully) 
because  his  authority  was  to  purchase  those  only  which  were 
quite  mature. 

The  law  applicable  to  such  cases  cannot  be  better  put  than 
in  the  following  extract  from  a  judgment  by  Finch,  J.  It  sug- 
gests some  better  phraseology  than  that  associated  with  a  "class 
of  acts: " 

"It  is  a  settled  doctrine  of  the  law  of  agency  in  this  state,  that  where  a 
principal  has  ch)thed  his  agent  with  power  to  do  an  act  up'Xi  the  existence 
of  some  extrinsic  fact,  necessarih/  (uul  incitHiirii/  icitliin  the  kninrlohjc  of 
the  acjent,  and  of  the  existence  of  ic]iich  the  act  of  executing  the  jnucer  at  it- 
self a  representation,  a  third  person  dealing  with  such  agent  in  entire  good 
faith,  pursuant  to  the  api>arent  power,  may  rely  upon  the  representaiion, 
and  the  principal  is  estopped  from  denying  its  truth  to  his  prejudice." » 

This  language  is  very  applicable  to  the  case  (already  referred 
to)  of  a  bank  ledger-keeper  "marking"  a  check.     It  may  be 

1  (1877)  3  App.  Cas.  lOG;  47  L.  J.  P.  *  Bank  of  Batavia  v.  New  York  Ky, 

C.  18.  Co.  (1SS7).  lOiJ  N.  Y.  199.     And  see 

•2(1890)  15  App.  Cas.  302.  Bank  of  New  York  v.  American,  etc. 

sMerrimac  v.  Illinois  (1888),  30  111.  Co.  (1894),  143  N.  Y.  563;  38  N.  E.  R 

App.  208 :  21  N.  E.  R  787.  713. 

*  Baker  v.  Barnett  (1897),  113  Mich. 
533;  71  N.  W.  R  yOO. 
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said  that  that  officer's  authority  extends  onl}^  to  cases  in  which 
there  are  funds  of  the  drawer  on  hand.  But  this  is  an  "ex- 
trinsic fact,  necessaril}''  and  peculiarly  within  the  knowledge" 
of  the  ledger-keeper.  In  a  very  instructive  judgment  concern- 
ing such  a  case  Selden,  J.,  said: 

"The  hank  selects  its  teller,  and  places  him  in  a  position  of  great  re- 
sponsibility. Persons  having  no  voice  in  his  selection  are  oblifz;ed  to  deal 
with  the  bank  through  him.  If,  tlierefore,  while  acting  in  the  business  of 
the  bank  and  vvitliin  the  scope  of  Iiis  employment,  as  far  as  is  known  or 
can  be  seen  by  the  party  dealing  with  him,  he  is  gudty  of  a  misrepresenta- 
tion, ought  not  the  bank  to  be  held  responsible?  "  ^ 

"It  is.  I  think,  a  sound  rule  that  where  the  party  dealing  with  an  agent 
has  ascertained  that  the  act  of  the  agent  corresponds  in  ever}^  particular, 
in  regard  to  which  such  party  has  or  is  presumed  to  have  any  knowledge, 
with  tlie  terms  of  the  power,  he  may  take  the  representation  of  the  agent 
as  to  any  extrinsic  fact  which  rests  peculiai-ly  within  the  knowledge  of 
the  agent,  and  cannot  be  ascertained  by  a  comparison  of  the  power  with 
the  act  done  under  it."  2 

Making  reference  to  Attwood  v.  3funnings^  and  Alexander 

V.  MoKeiizie^^  the  learned  jndge  added: 

"The  general  principle  laid  down  in  such  cases  is  in  perfect  accordance 
with  the  views  liere  expressed.  It  is  simply  tliat  where  an  agent  accepts 
a  bill  in  a  form  which  imports  that  he  acts  by  virtue  of  a  special  power, 
any  person  taking  the  bill  is  bound  to  inquire  into,  and  is  chargeable  with 
knowledge  of,  the  terms  of  the  power.  This  is  not  denied.  But  the  ques- 
tion is  whetiier.  after  inquiring  into  the  terms  of  the  power,  and  ascertain- 
ing as  far  as  can  be  done  by  comparison  that  the  act  of  the  agent  is  within 
the  power,  he  is  chargeable  without  proof  with  a  knowledge  of  extrinsic 
facts  which  show  the  act  to  be  unauthorized?" 

A])i)l3'ing  that  rule  to  the  case  in  hand  the  learned  judge  said  : 

"It  is  conceded  that  every  one  taking  the  checks  in  question  would  be 
presumed  to  know  that  the  teller  had  no  authority  to  certify  without 
funds.  But  this  knowledge  alone  would  not  apprise  him  that  the  certifi- 
cate was  defective'.  To  discover  that  he  must  not  only  have  notice  of  the 
limitation  upon  the  powers  of  the  teller,  but  of  the  extrinsic  fact  that  the 
bank  had  no  funds:  and  as  to  this  extrinsic  fact,  which  he  cannot  justly 
be  presumed  to  know,  he  may  act  upon  the  representations  of  the  agent. 
There  is  a  plain  distinction  between  the  terms  of  a  power,  and  facts 
entirely  extraneous  upon  which  the  right  to  exercise  the  authority  con- 
ferred'may  depend.  One  who  deals  with  an  agent  has  no  right  to  con- 
fide in  the  representations  of  the  agent  as  to  the  extent  of  liis  powers. 
.  .  .  But  in  regard  to  the  extrinsic  fact,  whether  the  bank  had  funds  or 
not,  the  case  is  different.  This  is  a  fact  which  a  stranger  who  takes  a 
check  certified  by  the  teller  cannot  be  supposed  to  have  any  means  of 
knowing."  5 

1  Farmers'  &  Til.  Bank  v.  The  Butch-  ■»  (1848)  6  C.  B.  766;  18  L.  J.  C.  P.  94. 
ers'  &  D.  Bank  (18  j7),  16  N.  Y.  133,  5 gee  also  Exchange  Bank  v.  Peo- 
The  passage  has  been  quoted  with  pie's  Bank  (1887),  23  Can.  L.  J.  391 
approval  in  the  United  States  Su-  (S.  C.  Can.);  North  River  Bank  v. 
preme  Court.  Merchants'  Bank  v.  Aymar  (1842),  3  Hill,  262:  New  York 
State  Bank  (iSrO),  10  Wall.  646.  v.  National  (1872),  50  N.  Y.  575.     But 

2  Id.,  p.  135.  see  Murray  v.  Eagle  Bank  (1845),  50 

3  (1827)  7  B.  &  C.  278;  1  Man.  &  Ry.  Mass.  306. 
66;  6  L.  J.  K  B.  O.  S.  9. 
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The  view  of  the  law  here  presented  was  carried  from  the 
United  States  to  the  Province  of  Quebec;  and,  upon  appeal 
from  the  court  there,  was  adopted  by  the  Judicial  Committee 
of  the  Privy  Council,*  where  it  was  said: 

"The  law  appears  to  their  lordships  to  be  very  well  stated  in  the  court 
of  appeal  of  tiie  state  of  New  York  in  President  v.  Cornen,2  cited  by  An- 
drews, J.,  in  his  jud^^tnent  in  auotiier  ease  bruuRlit  by  the  Quebec  Bank 
against  tlie  compaiiv.  Tlie  passaf^e  referred  to  is  as  follows:  'Wherever 
the  very  act  of  tlie  a'^ent  is  authorized  by  the  terms  of  tiie  power,  tliat  is 
whenever  l)y  conipariii",'  tlie  act  done  by  the  a^eiit  with  the  words  of  the 
power  the  act  in  itself  is  warrantid  by  tlio  terms  used,  such  act  is  bindine: 
on  the  constituent  as  to  all  persons  dfaling  in  go^J  faitli  with  the  a^ent; 
such  persons  are  not  bound  to  inquire  into  facts  aliunde.  The  apparent 
authority  is  the  real  authority.' "^ 

Jarmain  v.  Ilojyper^  is  in  another  department  of  tlic  law,  and 
although  not  so  ])rofessing,  in  reality  i)roceods  upon  the  ])rin- 
ciple  in  hand.  Plaintilfs  attorney  directed  a  slieriff  to  seize 
goods,  which  turned  out  not  to  be  the  goods  of  tlie  defendant. 
The  plaintitf  repudiated  the  act  of  the  attorney,  asserting  that 
he  had  no  authority  to  direct  the  seizure  of  anybody's  goods 
but  those  of  the  debtor.     Tindal,  C.  J.,  said: 

"And  when  it  is  argued  that  he  (the  attorney)  cannot  be  his  apjent  in 
givinf?  false  information,  the  answer  is  that  if  his  a<;ent  do  the  particuhir 
act  the  client  must  stand  the  consequence  if  he  act  inadvertently  or  is- 
norantly,  as  in  Parsons  v.  Lloyd.  3  Wils.  341,  where  trespass  was  held 
maintainable  against  the  client  for  causing  the  plaintilT  to  be  arrested 
under  a  writ  winch  was  afterwards  sot  aside  for  irregularity.  It  was 
argued  in  that  case  that  suing  out  of  the  writ  was  tlie  immediate  act  of 
tiie  attorney;  that  he  had  not  been  retained  to  sue  out  a  void  or  an  irreg- 
ular writ;  and  that  it  was  therefore  not  within  the  scope  of  his  autliorit}'. 
But  it  was  answered  by  De  Grey,  C.  J.,  that  'tlie  act  of  the  attorney  is  the 
act  of  his  client,'  and  by  Gould,  J.,  that  'the  plaintiff  should  have  employed 
a  more  skilful  anti  diligent  attorney;  for  the  act  of  the  attorney  in  point 
of  law  is  the  act  of  the  party  his  client.'  " 

The  attorney  did  not  act  within  his  apparent  authority  (A.), 
for  his  apparent  authority  did  not  differ  from  his  real  author- 
ity, ne  did,  however,  appear  to  be  acting  within  his  author- 
ity (B.),  and  the  client  was  liable. 

So  also  where  a  manager  of  a  bank  made  a  representation 
(l"alse  to  his  knowledge)  as  to  the  credit  of  E.,  and  upon  the 
faith  of  the  representation  the  jilaintifT  advanced  money,  the 
bank  was  held  to  be  liable.     For  although  it  was  not  within 

»  Bryant  v.  La  Banque  du  Peuple  terof  fact  always  the  real  authority, 

(1893)."  A.  C.  180;  G-2  L.  J.  P.  C.  73.  and  requires  no  assumption  or  prin- 

2(18G7)  37  N.  Y.  303.  cipies  of  law  to  make  it  .so.    That 

3 This  last  sentence  is  incorrect;  the  act   is  appar.-ntly   within  that 

substituting  as  it  does  our  (A.)  for  our  authority  (B.)  is  the  point  intended. 

(B.)  case.     The   apparent  autiiority  *(\^V6)  6  M.  &  G.  850;  13  L.  J.  C.  P. 

(in  the  cases  alluded  to)  is  as  a  mat-  GO. 
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the  manager's  authority  to  make  false  representations  as  to 
credit,  yet  to  a  person  not  aware  of  the  falsity  he  appeared  to 
be  acting  within  his  authority  (B.).  Upon  appeal  the  decision 
was  reversed,  but  upon  other  grounds.^ 

In  a  somewhat  similar  case ^  a  bank  manager  by  misrepre- 
sentation induced  the  plaintiffs  to  accept  bills  of  exchange  in 
which  the  bank  was  interested.  Ileld^  that  the  bank  was  lia- 
ble in  deceit,  and  the  language  of  a  prior  judgment'  is  quoted 
with  approval: 

"In  all  tliese  cases  it  may  be  said,  as  it  was  said  here,  tliat  the  master 
had  not  autiiorized  the  act.  It  is  true  he  has  not  autliorized  tlie  particular 
act,  but  he  has  put  the  agent  in  his  place  to  do  tliat  class  of  acts,  and  he 
must  be  answerable  for  tlie  manner  in  which  the  a.t!;ent  has  conducted 
himself  in  doing  the  business  wliicli  was  tlie  act  of  the  master  to  place 
him  in." 

This  language,  however,  is  not  satisfactor}^;  for  may  it  not 
be  said  that  the  question  is  begged  when  it  is  asserted  that  the 
agent  had  authority  to  perform  the  class  of  acts  in  question?  — 
the  fact  being  that  he  had  no  power  to  do  the  particular  act. 
In  truth  are  not  the  statements  contradictory?  If  the  partic- 
ular act  belongs  to  a  class,  and  if  there  was  authority  to  per- 
form all  the  acts  in  that  class,  there  was,  of  course,  necessarily 
power  to  do  the  particular  act — hixt  ex  hypothesi  there  was 
not.*  This  difficulty  is  avoided  by  using  the  better  phraseology 
em])loyed  by  Finch,  J.,  already  quoted.^ 

The  foregoing  review  shows  very  clearly  the  widely  extended 
operation  of  the  (B.)  principle;  and  seems  to  demonstrate  that 
it  merely  requires  to  be  formulated  in  order  to  be  accepted. 
For  lack  of  earlier  formulation  and  the  consequent  grouping 
together  under  a  recognized  principle  of  the  seemingly  very 
diverse  cases  to  which  it  is  applicable,  one  set  of  them  (shortly 
to  be  mentioned)  has  somewhat  rigidly  (in  England  and  Canada) 
established  itself  in  opposition  to  the  general  trend.  These 
cases  ma}'^,  however,  be  searched  in  vain  for  any  attempt  at 

1  Swift  V.  Winterhotham  (1873),  L.  sBarwick  v.  English  (1867),  L.  R.  3 
Pu  8  Q.  B.  244;  L.  R.  9  Q.  B.  301:  42     Ex.  2(1G;  38  L.  J.  Ex.  147. 

L.  J.  Q.  B.  Ill;  43  id.  56.     See,  how-  ^This  reminds  one  very  much  of 

ever,  British  v.  Charnwood  (1887),  18  the  obvious  criticism  of  the  syllogism 

Q.  B.  D.  717;  56  L.  J.  Q.  B.  449,  per  as  a  form  of  reasoning,  namely,  that 

Bowen,  L.  J.  when  the  conclusion  arrived   at  is 

2  McKay  v.  Commercial  Bank  correct,  it  is  always  already  con- 
(1874),  L.  R.  5  P.  C.  410;  43  L.  J.  P.  C.  tained  in  the  premises. 

36.  ^Ante,  p.  50J. 
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a  general  S3'nthcsis  of  the  law  applicable  to  them,  and  the  text- 
writers  unfortunately  do  not  suggest  their  close  relation  to 
those  with  which  we  have  been  dealinnr. 

Before  passing  to  them  let  it  be  remarked  that  not  the  least 
advantage  to  be  derived  from  a  clear  perception  of  the  recog- 
nition of  the  dual  cliaracter  of  the  subject  (hitherto  theoret- 
ically referred  to  one  phrase  — "  within  the  scope  of  his  api)arent 
authority  ")  is  the  fact  that  we  are  now  better  able  to  test  lia- 
bility of  principals  in  disputed  cases.  Hitherto  it  has  some- 
times been  impossible  to  declare  against  liability,  even  if  the 
case  did  not  fall  within  the  customary  phrase;  for  we  were 
conscious  that  there  were  very  many  cases  to  which  it  did  not 
apply  but  yet  in  which  there  ought  to  be  liability;  and  for 
these  we  had  no  rule.  The  present  writer  ventures  to  hope 
that  it  is  now  otherwise. 

Will  not  the  distinction  assist  in  giving  us  a  clear  view  of 
this  case:  A  comi)an3^  wanted  to  borrow  £3,000  upon  the  se- 
curity of  some  of  its  stock;  its  broker  fraudulently  applied 
to  a  banker  for  £G,()00,  who  agreed  to  make  the  loan  upon  re- 
ceiving £8,000  of  the  stock;  tiie  company  issued  that  amount, 
and  the  broker  received  £0,000  from  the  banker  and  paid  over 
£3,000  to  the  company;  the  banker  knew  that  the  broker  was 
an  agent.  Who  is  to  lose  —  the  comj)any  or  the  banker?  For 
answer  we  say  that  the  real  authority  was  to  borrow  £3,000; 
that  the  transaction  had  no  appearance  of  being  within  that 
real  authority  (J3.),  and  there  was  no  appearance  of  any  other 
authority  than  that  actually  conferred  (A.).  "We  must  then  say 
that  tiie  company  cannot  be  bound  by  the  unauthorized  act; 
nor  can  it  be  estopped  from  saying  that  it  was  unauthorized. 

A  recent  case,  nevertheless,  contradicts  this  conclusion:^ 

"It  seems  to  me  tliat  the  one  fact  wliifh  was  present  to  his  (the  bank- 
er's; mind  was  the  fact  tliat  the  company  deliberately  put  Power  into  a 
positiun  to  represent  them." 

But  that  is  what  everybody  does  who  employs  an  agent;  and 
estoppel  arises  only  when  the  jjrincipal  puts  an  agent  into  a 
position  to  misrepresent  him  —  enables  him  either  to  present 
theap])earance  of  having  greater  power  than  he  really  has  (A.), 
or  to  make  the  act  aj)pear  to  be  within  his  real  authority  (B.). 

If  this  conclusion  is  wrong  the   j^resent  writer  will  at  least 

1  Robinson  v.  Montgomeryshire  (1801),  2  Cli.  811;  63  L.  J.  Ch.  915. 
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have  the  satisfaction  of  knowing  that  the  case  brings  destruc- 
tion to  those  also  who  insist  that  in  the  case  of 
"an  ii^ent  employed  in  one  single  transaction    .    .     .     it  is  the  duty  of 
the  party  dealing  "with  such  an  one  to  ascertain  the  scope  of  his  authority; 
and  if  he  do  not,  he  must  abide  the  consequences."  i 

Bills  of  Zading.—  We  are  now  ready  to  approach  the  law 
with  reference  to  unauthorized  bills  of  lading;  but  we  are  hardly- 
prepared  for  the  very  exceptional  results  which  have  been  ar- 
rived at  in  that  department  of  the  law.  The  problem  is  this: 
The  master  of  a  ship,  or  the  freight  agent  of  a  railway  com- 
pany, signs  and  issues  a  bill  of  lading  for  goods  which  have 
not  been  shipped;  it  was  part  of  his  duty  to  sign  bills  of  lading 
for  goods  shipped,  but  he  had  no  power  to  sign  if  the  goods 
were  not  shipped;  the  bill  is  transferred  to  a  holder  in  due 
course;  are  the  ship-owners  liable  upon  the  bill? 

Acceptance  of  the  conclusions  already  arrived  at  would  seem 
to  leave  little  room  for  hesitation  as  to  the  answer  to  be  given. 
It  is  but  another  example  of  the  (B.)  cases,  namely,  those  in 
which  the  agent  appears  to  be  acting  within  his  authority  — a 

case  in  which 

"a  principal  has  clothed  his  agent  with  power  to  do  an  act  upon  the  ex- 
istence of  some  extrinsic  fact  necessarily  and  peculiarly  within  the  knowl- 
edge of  the  agent;  "^ 
and  it 

"  was  not  incumbent    ...    to  inquire  whether  in  the  particular  case  the 
emergency  had  arisen  or  not.''^ 

The  authorities  nevertheless  are  to  the  contrary  effect,  and 
determine  that  the  carriers  are  not  liable.  No  general  survey 
of  the  law  is,  however,  attempted;  and  the  reasons  advanced 
are  out  of  harmony  with  the  cases  above  quoted,  and  appear  to 
the  writer  to  be  fallacious.  A  short  review  and  discussion  of 
them  will  aid  in  the  understanding  of  the  general  application 
of  the  principles  of  estoppel;  and  may  perhaps  be  not  without 
some  benefit  in  clearing  the  particular  subject  of  some  of  its 
ditliculties.     Let  us  look  at  the  two  principal  decisions: 

(1851)  Grant  v.  Norway >  This  is  the  leading  case  on  the  sub- 
ject.    The  master  of  a  ship  gave  a  bill  of  lading  for  goods  not 

\  Ante,  p.  493.  K.  B.  O.  S.  103;  and  the  later  ones, 

"^Ante,  p.  503.  Hubbersty  v.  Ward  (1853),  8  Ex.  330; 

^Ante,  p.  503.  23  L.  J.  Ex.  113;  McLean  v.  Fleming 

4 10  C.B.  688;  20  L.  J.  C.  P.  98.   See  (1871),  L.  R.  2  H.  L.  Sc.  128;  Brown  v. 

also  the  earlier  case  of  Howard  v.  Powell  (1875),  L.  R.  10  C.  P.  562;  44 

Tucker  (1831),  1  B.  &  Ad.  713;  9  L.  J.  L.  J.  C.  P.  289;  Cox  v.  Bruce  (1886), 
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shipped;  the  bill  was  assigned  to  tlic  plaintiff;  the  jury  found 
that,  "  by  the  custom  of  merchants,  bills  of  lading  are  commonly 
pledged  and  deposited  by  the  holders  with  others  as  security 
for  the  payment  of  money ; "  and  that  by  the  bill  the  holders  of  it 
"  were  enabled  to  pledge  and  deposit  the  said  bill  ...  as 
security  for  the  payment  of  money."  It  was  hold  that  the  ship- 
owners were  not  liable: 

"It  is  not  contended  tliivt  tlie  captain  liad  any  real  authority  to  sign  bills 
of  ladiiif^  unless  the  ^'oods  had  been  siiiiiped:  nor  can  we  discovtM-  any 
t^rouiuls  upon  which  a  party  takin;:  a  hill  of  ladinj^  hy  indorsement  would 
be  justified  in  assuniint;  that  lie  had  authority  to  sitcn  such  hills,  whether 
the  gooils  were  on  hoard  or  not.  If  then  from  the  usa;^e  of  trade  and  the 
general  practice  of  shijjinasters  it  is  generally  known  that  the  master  de- 
rives no  authority  from  his  position  as  master,  the  case  may  be  considered 
as  if  the  ]iartv  taking  the  l)ill  of  lading  had  notice  of  an  express  limitation 
of  the  autliority;  and  in  that  case  undoubtedly  he  could  not  claim  to  hind 
the  owner  by  a  bill  of  lading  signed  when  the  goods  therein  mentioned 
were  never  shipped." 

The  master  did  not  act  within  his  apparent  authority  (A.). 
That  he  apparently  acted  within  his  authority  (B.)  was  not  pres- 
ent to  the  minds  of  the  judges. 

(ISSl)  Erh  V.  Great  Western  By.  Co}  is  to  the  same  effect  — 
the  authority  of  the  agent 

"was  a  limited  autliority:  his  power  and  the  authority  to  sign  a  bill  of 
lading  depended  on  the  actual  receipt  and  shipping  of  tlie  goods.  If  the 
fact  on  which  the  power  depended  did  not  exist  the  authority  could  not 
exist."  2 

The  data  of  the  problem  are  that  the  master  had  no  author- 
ity to  sign  a  bill  of  lading  unless  the  goods  were  shipped;^  and 
tbat  he  did  sign  although  the  goods  were  not  shipped.  There 
can  be  no  doubt,  therefore,  that  the  owners  cannot  be  bound 
unless  they  are  in  some  way  estopped  from  showing  the  facts. 
If  now  the  question  be  whether  the  master  was  held  out  as  hav- 
ing authority  to  sign  when  no  goods  were  delivered  —  whether 
this  signing  was  within  his  apparent  authority  (A.)?  the  answer 

18  Q.  B.  D.  447;  5G  L.  J.  Q.  B.  121;  afTect  tlie  question  under  discussion. 

Thorman  v.  Burt  (188o),  54  L.  T.  X.  S.  Jessel  v.  Bath  (18G7),  L.  R  2  Ex.  2G7; 

349;  PorteronBillsof  Lading,  i;^  167.  36  L.  J.  Ex.   149;  Brown  v.  Powell 

180.   428;    Travis   on  Sales,    vol.    II.  (1S75).  L.  R  10  C.  P.  562;  44  L.  J.  C.  P. 

pp.  8-29.    The  point  seems  to  have  289. 

been  overlooked  in  Coventry  v.  G.  E.  i  (1877)  42  U.  C.  Q.  B.  90;  30  Ont, 

Ry.  Co.  (1883).  11  Q.  B.  D.  776;  52  L.  J.  App.  440;  5  S.  C.  Can.  179.     See  also 

Q.  B.  694.     The  statute  (18  &  19  Vic.  Oliver  v,  G.  W.  R.  Co.  (1877),  28  U.  C. 

(Imp.),  ch.  Ill,  ^  3)  rendering  bills  of  C.  P.  143. 

lading  conclusive  evidence  of  ship-  25  s.  c.  Can.  189. 

ment  "against  the  master  or  other  'If  he  had  cadit  qucrsUo.     See  18 

person  signing  the  same  "  does  not  &  19  Vic.  (Imp.),  cb.  Ill,  §  3. 
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must  still  be  in  the  negative,  and  there  can  be  no  estoppel. 
A  sentence  from  the  case^  is  indisputable: 

"Be  tin's  ns  it  may,  it  cannot  be  doubted  tliat  every  person  in  business 
■who  deals  \vith  a  i-ai!\vay  company  knows  tliat  in  the  ordinary  and  usual 
course  of  business  no  such  receipts  and  bills  of  lading  are  ever  given  or 
issued  unless  the  goods  have  been  jictually  received  to  be  shipped;  and  no- 
body so  dealing  but  must  know  that  if  a  freight  agent,  discharging  the 
ordinary  duties  of  a  freiglit  agent,  did  give  or  issue  such  receipts  and  bills 
(if  lading  without  the  goods  having  been  delivered,  he  would  be  acting  in 
direct  opposition  to  his  duty  and  in  fraud  of  his  principals." 

Undoubtedly  so.  But  every  person  "knows  that  in  the  ordi- 
nary and  usual  course  of  business"  a  partner  who  uses  the  firm 
name  for  his  own  purposes  "would  be  acting  in  direct  opposi- 
tion to  his  duty,  and  in  fraud  of  his  princijjals;"  nevertheless 
the  firm  is  liable. 

Every  one  knows,  too,  that  a  bank  ledger-keeper  is  "acting 
in  direct  opposition  to  his  duty"  if  he  mark  a  check  for  which 
there  are  no  funds;  but  yet  the  bank  is  liable. 

There  must  be  some  general  principle  which  will  apply  to 
cases  in  which  a  partner  binds  the  firm  although  acting  for  his 
own  benefit;  in  which  an  attorney  binds  his  client  although 
he  makes  grievous  blunders  quite  unwarranted  by  his  instruc- 
tions; in  which  an  agent,  having  pov.'er  to  borrow  money  for 
his  firm  under  certain  circumstances,  borrows  in  their  absence; 
in  which  an  agent,  having  authority  to  give  receipts,  issues  one 
without  observing  certain  specilied  prerequisites;  and  many 
other  analogous  cases.  For  such  cases  may  we  not  say  that 
it  is 

"a  sound  rule  that,  where  the  party  dealing  with  an  agent  has  ascertained 
that  the  act  of  the  agent  corresponds  in  every  particular,  in  regard  to 
which  such  party  has  or  is  presumed  to  have  any  knowledge,  with  the 
terms  of  the  power,  he  inay  take  the  representation  of  the  agent  as  to  any 
extrinsic  fact  which  rests  peculiarlj'  within  the  knowledge  of  the  agent 
and  which  cannot  l.o  ascertained  by  a  comparison  of  the  power  with  the 
act  done  under  it."^ 

"For,  seeing  somebody  must  be  a  loser  by  this  deceit,  it  is  more  reason- 
able that  he  that  employs  and  jmts  a  trust  and  confidence  in  the  deceiver 
should  be  a  loser,  than  a  stra^g^•7■."=' 

Or,  in  other  words:  "If  an  agent  appears  to  be  acting  within 
his  authority  (B.),  the  principal  is  bound."  If  this  rule  be 
valid,  then  the  decisions  which  declare  that  carriers  are  not 
liable  to  transferees  of  bills  of  lading  for  goods  not  put  on 
board  cannot  be  maintained. 

An  American  writer  agrees  that  such  a    holding  is,  at  all 

15  S.  C.  Can.  193.  8 Per  Holt,  C.  J.,  in  Hern  v.  Nichols 

2  Ante,  p.  504.  (1712),  1  Salk.  239. 
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events,  "most  consonant  with  reason  and  justice;'"  but  al- 
though many  of  the  authoi'ities  in  his  country  have  ranged 
themselves  upon  that  side  of  the  question,^  yet  there  are  many 
others  which  hold  the  other  view.' 

Ap)>r(irance  of  Avthnrltij. —  An  interesting  point  connected 
with  the  appearance  of  authority  was  raised  in  0(jle  v.  North 
Western  Bank}  Suppose  tliat  tlie  owner  of  goods  sends  tiiem 
to  a  person  wlio  carries  on  two  businesses,  that  of  a  factor  and 
that  of  a  warehouseman  —  sends  the  goods  to  be  warehoused 
and  not  sold ;  and  suppose  that  the  goods  are  nevertheless  sold ; 
is  the  owner  bound  by  the  sale?  that  is,  is  he  estopped  by  ap- 
pearance of  authority  to  sell?  Had  he  sent  tiiem  to  a  factor 
(who  usually  has  power  to  sell)  he  would  undoubtedly  be  es- 
topped.* Had  be  sent  them  to  a  warehouseman  (who  usually 
has  no  power  to  sell)  he  would  not.**  Sujipose  he  sends  them 
to  a  man  wlio  carries  on  both  businesses?  The  decision  was  in 
favor  of  the  owner.     Blackburn,  J.,  said: 

"For  example,  if  a  furnislieil  liouse  bo  let  to  one  who  carries  on  the 
business  of  an  aiiftioneer,  he  is  intrusted,  as  tenant,  witii  the  furniture, 
lieinp;  in  fact  an  auctioneer;  l)ut  it  never  was  the  common  law.  an  I  could 
not  he  intended  to  be  enacted,  tiiat  if  lie  carried  the  furniture  to  his  auc- 
tion room  and  there  sold  it,  he  could  confer  any  better  title  on  the  pur- 
chaser than  if  he,  as  auctioneer,  acted  for  some  other  tenant  who  commit- 
ted H  similar  larceny  as  a  fraudulent  bailee;  nor,  to  come  nearer  to  the 
present  case,  that  a  warehoiiseman  or  whartiuf^er  who  as  such  is  intrusted 
with  the  custody  of  poo.ls,  if  he  happens  also  to  pursue  the  trade  of  a  factor, 
can  give  a  better  title  by  sale  of  the  floods  than  he  could  if  they  had  been 
intrusted  to  some  other  warehouseman  who  employed  him  to  sell."^ 

iMechem  on  Agency,  §  717.  (I88r)),  93  K  C.  42;  National  v.  Chi- 

2  Wichita    v.  Atchison    (1878),   20  ca^o  (1890),  44  Minn.  224;  4G  N.  W. 

Kan.  519;  Sioux  v.  First  Nat.  Bank  R  342,  560.     See  Porter  on  Bills  of 

(1880),  10  Neb.  550;  7  N.  W.  R  ail;  Lading,  ch.  31. 

Brooke  v.  New  York  (1885).  108  Pa.  *(1874)  L.  R  9  C.  P.  470;  10  id.  354; 

St.   529;    Bank   of   Batavia   v.    New  43  L.  J.  C.  P.  194;  44  L.  J.  C.  P.  233. 

York  (1887),  lOG  N.  Y.  195;  12  N.  E.  See  also  Johnson  v.  Credit  (1877),  L. 

R.  433;  Smith   v.  Jlissouri   (1897),  71  R  2  C.  P.  221;  3  id.  32;  47  L.  J.  C.  P. 

Wo.  App.  48;  American,  etc.  v.  JIad-  241. 

dock  (1899),  36  C,  C.  App.  42;  93  Fed.  »  Ante,  p.  489. 

R  980.  «  W i  1  k i nson  v.  King  ( 1 809),  2  Camp. 

'The    Freeman     v.    Buckingham  335:   as   explained   in    Pickering  v. 

(1855),  18  How.  (U.  S.)  182:  Dean  v.  Busk  (1812),  15  East,  42;  Cole  v.  N. 

King  (1871).  22  Ohio  St.  118;  Louisi-  W.  Bank  (1874),  L.  R  9  C.  P.  470;  10 

ana  v.  Laveillo  (1873).  52  Mo.  380;  id.  354;  44  L.  J.  C.  P.  233;  Fuentes  v. 

Baltimore  v.  Wilkins  (1875),  44  Ind.  Montis  (1868),   L.   R  3  C.  P.  277;  37 

11;  Hunt  V.  Mississii)pi  (1877).  29  La.  L.  J.  C.  P.  137. 

Ann.  440;  Witzler  v.  Collins  (1879),  ^  l,  R  10  C.  P.  369;  44  L.  J.  C.  P. 

70  Me.  290;  Pollard  v.  Vinton  (1881).  233. 

105U.  S.  7;  Williams  v.  Wilmington 
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As  to  the  relative  negligence  of  the  parties  the  learned  judge 
added : 

"But  if  the  plaintiffs  knew  that  the  warehouseman  wliom  they  trusted 
was  also  a  wool  broker,  the  defendants  were  aware  that  the  wool  broker 
whom  the}'  trusted  was  a  warehouseman;  and  there  seems  no  reason  why, 
without  inquiring,  they  should  think  he  was  intrusted  in  one  capacity 
rather  than  the  other." 

The  decision  was  approved  in  the  House  of  Lords  in  City 
Bank  v.  Barrlow} 

1  (1880)  5  App.  Cas.  677.     See  also  313;  (1892)  A.  C.  201;  61  L.  J.  Ch.  723; 

Sheffield  v.  London  (1886),  13  App.  Towle  v.  Leavitt  (1851),  23  N.  H.  300; 

Cas.  333;  57  L.  J.  Ch.  986;  Cooke  v.  Tripp  v.  Martin  (1891),  45  Kan.  765: 

Eshelly  (1887),  12  App.  Cas.  271;  56  26   Pac.    R.   424;    Hamlin   v.    Abell 

L,  J.  Q.  B.  505;  Baker  v.  Nottingham  (1893),  120  Mo.  188;  25  S.  W.  R.  516; 

(1891).  60  L.  J.  Q.  B.  542;  Simmons  v.  Baxter  v.  Sherman  (1898),  73  Minn. 

London  (1891),  1  Ch.  270;  00  L.  J.  Ch.  434;  76  N.  W.  R.  211. 


CHAPTER  XXYIL 

OSTENSIBLE  AGENCY  — PARTNERSHIP. 

Altlioiigli  headed  "Partnership,"  this  chapter  is  devoted  to 
cases  in  wliich  there  is  no  ))artnership.  If  partnershij>  exists, 
liability  for  partnershij)  acts  is  clear;  and  it  is  not  within  the  pur- 
poses of  this  work  to  determine  tlie  citcumstances  under  which 
partnership  exists.  The  law  of  estoi)pel  commences  where  the 
law  of  ])artnership  ends.  It  treats  of  cases  in  which,  admittedly, 
there  was  no  partnership;  and  declares  that,  under  such-and- 
such  circumstances,  the  defendant'  is  estopped  from  saying 
that  he  was  not  a  partner —  that  he  is  liable  as  though  he  were. 
For  like  reasons  we  have  nothing  to  do  with  the  law  of  agency.^ 
lldation  of  Estoppel  to  Partnership  and  Afjency. —  The  cases 
with  reference  to  the  liability  of  promoters  of  companies  illus- 
trate very  clearly  the  relation  of  estoppel  to  partnership  and 
aiJ'ency.  In  such  cases  liability  may  arise  in  several  ways: 
(A)  Promoters  may  be  engaged  in  making  preliminary  ar- 
rangements, e.  <7.,  obtaining  the  charter,  advertising,  etc.  In 
such  cases  there  is  usually  no  partnership.  The  question  for 
decision  is  either  one  of  agency  or  of  estoppel  —  agency  if  real 
authorit}^  is  alleged;  and  estoppel  where  the  defendant  is  not 

iFor   convenience,    "the    defend-  Nor  can  it  be  said  that  he  is  acting 

ant,"  in  this  chapter,  will  represent  for  himself  as  principal  and  for  the 

the  person  allejied  to  be  a  partner.  otliers  as  agent,  for  the  firm  is  an 

2  It  is  usual,  no  doubt,  to  speak  of  entity.     As  was  said  by  Jesse),  M.  R : 

a  partner  as  an  agent  of  the  firm  "If  you  cannot  grasp  the  notion  of 

(53  &  54  Vic.  (Imp.),  ch.  39,  j5  5:  60  a  separate  entity  for  the  firm,  then 

Vic.  (Man.),  ch.  24. 55  5;  Barber  V.  Van  you  are  reduced  to  tiiis:  that  inas- 

Horn  (18'J4),  54  Kan.  33;  30  Pac,  R.  much  as  he  acts  partly  for  himself 

1070);  but  that  is  not  quite  correct,  and  partly  for  the  others,  to  the  ex- 

althongh  the  method  of  expression  tent  that  he  acts  for  the  others  iie 

has  its  advantages,  and  is  made  use  must  be  an  agent,  and  in  tiiat  way 

of  in  the  present  work.     When  an  you  get  him  to  be  an  agent  for  the 

individual  acts  as  such,  his  action  is  other  partners,  but  only  in  that  way. 

of  course  his  own.     When  he  acts  as  because  you  must  insist  upon  ignor- 

a  member  of  a  firm,  the  act  is  not  ing  the  existence  of  the  lirm  as  a 

his,  but  that  of  the  firm.     He  is  not  separate  entity."    Pooley  v.  Driver 

in  such  case  an  agent  of  the  firm  —  (1S76),  L.  R  5  Cli.  D.  470;  40  L.  J.  Ch. 

for  he  cannot  be  agent  for  himself.  469. 
33 
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a  promoter,  but,  having  held  himself  out  as  such,  is  estopped 
from  saying  that  he  was  not  one.  Lake  v.  Argyll^  was  a  case 
of  tliis  latter  kind ;  but  the  judgment  does  not  draw  a  clear  line. 
(B)  The  promoters  may  be  carrying  on  business  to  which  it  is 
intended  the  company  shall  succeed.  Liability,  in  such  cases, 
is  frequently  based  upon  partnership.  Estoppel  arises  where 
the  jierson  sought  to  be  charged  is  not  a  promoter  or  partner, 
but  has  been  held  out  to  be  such.^ 

The  following  case^  shows  the  necessity  for  carefully  dis- 
tinguishing between  agency  and  estoppel:  A  man  for  a  con- 
sideration gave  to  two  other  persons  "  leave,  license  and  liberty 
to  use  his  name  in  their  firm,  and  for  all  and  every  the  busi- 
ness purposes  of  said  firm,"  stipulating,  however,  that  he  was 
not  to  be  a  partner.  A  creditor,  who  had  known  nothing  of 
the  man  or  the  arrangement,  sued  him  as  a  member  of  the  firm, 
and  succeeded  upon  a  rule  which  had  been  suggested  in  Par- 
sons on  Partnership:  * 

"Wliere  one  is  held  forth  to  the  world  as  a  partner  the  first  question  is, 
was  he  so  lield  out  by  liis  own  authority,  assent  or  connivance,  or  by  his 
nep:li.s}:ence.  If  by  his  authority,  consent  or  connivance,  the  presumption 
is  absolute  that  lie  was  so  held  out  to  every  creditor  or  customer.  If  so 
held  out  by  iiisown  negligence  only,  he  should  be  held  only  to  a  creditor 
who  had  been  actually  misled  thereby." 

Mr.  Parsons  has  wisely  omitted  this  rule  from  a  later  edi- 
tion of  the  book,  although  it  had  been  thus  judicially  indorsed, 
and  declares  that  the  decision  which  was  founded  upon  it  is 
erroneous.^  It  is  submitted,  however,  that  the  case  may  ®  be  up- 
held upon  another  ground,  namely,  that  of  actual  agency.  For 
the  defendant  having  given  authority  to  make  contracts  in  his 
name,  he  was  by  that  law  liable  upon  them.  It  is  not  a  suffi- 
cient reply  that  the  contract  was  made  in  the  name  of  the  firm, 
and  that  the  defendant  was  not  a  member  of  the  firm;  for  the 
name  was  intended  to  include  the  defendant  as  well  as  the  part- 
ners. People  may  contract  under  any  name  they  please  to 
adopt.  The  case  is  \gv\  like  Broion  v.  Leonard,^  in  which  the 
defendant  told  the  plaintiff  "that  he  had  ceased  to  be  a  part- 

1  (1841)  6  Q.  B.  477.     The  later  case        *  3d  ed.,  130. 

of  Maddick  v.  Marshall  (1864),  16  C.  »  4th  ed.,  104,  n.  3. 

B.  N.  S.  387;  17  id.  83'J,  is  more  satis-  ^It  depends  upon  the  interpreta- 

factory.  tion  of  the  document.   And  see  posf, 

2  See  Wood  v.  Argyll  (1844).  6  Man.  p.  519  ff. 

&  G.  928;  13  L.'J.  C.  P. 'Jti:  Colling-  7(i8i6)    2    Chitty,    120.     Compare 

wood  V.  Blakley  (1803),  15  C.  B.  N.  S.  Miles  v.  Furber  (1873),  L.  R.  8  Q.  B. 

145.  77;  43  L.  J.  Q.  B.  41. 
aPoillon  v.  Secor(1875),61  N.Y.  456. 
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ner     .     .     .     but  that  his  namo  wfts  to  continue  for  a  certain 
time,"  and  Bayley,  J.,  said: 

"Brown,  notwitlistanding  the  knowledge  of  the  dissolution  of  the  part- 
nershi|).  knew  that  Bush's  name  was  to  be  continued  and  that  be  was 
therefore  responsible." 

Division  of  thp:  Subject. 

There  are  two  classes  of  cases  in  which  the  law  of  estoppel 
in  relation  to  partnership  is  most  frequently  appealed  to: 

1.  Cases  in  which  the  defendant  never  was  a  member  of  the 
firm  with  which  the  plaintiff  dealt;  but  he  is  alleged  to  be  es- 
topped from  denying  membership.' 

2.  Cases  in  which  the  defendant  had  been  prior  to,  but  was 
not  at  the  time  of,  the  transaction  in  question  a  member  of  the 
lirm;  and  it  is  alleged  that  he  is  estopped  from  setting  up  his 
retirement  from  the  firm.  This  latter  case  may  be  divided  into 
two  orders  of  which  each  has  two  species: 

1.  With  reference  to  dealings  with  the  firm  prior  to  the  dis- 
solution : 

(a)  Persons  who  had  such  dealings. 
{b)  Persons  who  had  no  such  dealings. 

2.  With  reference  to  knowledge  of  the  constitution  of  the 
firm  prior  to  the  dissolution : 

(a)  Persons  who  had  such  knowledge. 

(b)  Persons  who  had  no  such  knowledge. 

The  requisites  of  estoppel  most  frequently  involved  in  these 
cases  are  as  follows: 

1.  There  must  have  been  a  representation  of  partnership. 

2.  The  defendant  must  have  either  made  the  representation 
or  assisted  it  —  done  that  which  made  it  credible. 

3.  It  must  have  been  made  to  the  plaintitF. 

4.  Upon  the  faith  of  the  representation  credit  must  have 
been  given,  which  imi)lies,  of  course,  that  the  plaintiff  must 
have  been  aware  of  the  representation. 

1.    A    TiKPRESENTATION. 

Premising  that  a  rejiresentation  may  as  well  be  made  by  con- 
duct as  by  direct  asscrLioi),-'  let  dislinction  be  maile  between 

1  Upon  the  general  principle  may  -Dic-kinson   v.  Valp.v  (lS-9).  10  B. 

be  cited  Jacobs  v.  Shorey  (18GS).  AS  &  C.  141;  Re  Fraser  (189'2),  3  Q.  B. 

N.  H.  100;  Moore  v.  Harper  (189G),42  637:  McLean  v.  Clark  (1893).  20  Ont 

W.  Va.  59;  24  S.  E.  K.  G33.  App.  071.     Representation   being  a 
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(1)  the  case  of  a  defendant  who,  as  a  matter  of  fact,  never  was 
a  member  of  the  firm,  and  (2)  the  case  of  a  retired  partner, 

(1)  Defendant  Never  Was  a  Partner'. —  In  this  class  of  cases 
the  representation  is  usually  of  some  active  character.  The 
defendant  has  asserted  directly  that  he  was  a  member,  or  some 
one  else  with  his  authority  or  connivance  has  so  asserted,  or 
his  conduct  has  been  such  as  to  produce  that  impression.  There 
is  seldom  much  ditliculty  in  these  cases  —  they  usually  involve 
questions  of  fact  only.^  The  law  is  clearly  stated  in  some  of 
the  codifications: 

"Every  one  %vlio  by  words  spoken  or  written,  or  by  conduct,  represents 
himself,  or  who  knowingly  suffers  hiuiyelf  to  be  represented,  as  a  partner 
in  a  particular  firm,  is  liable  as  a  partner  to  any  one  who  has,  on  the  faith 
of  such  representation,  given  credit  to  the  firm,  whether  the  representation 
has  or  has  not  been  made  or  communicated  to  the  person  so  giving  credit 
by  or  with  the  knowledge  of  the  apparent  partner  making  the  representa- 
tion or  suffering  it  to  be  made."^ 

It  may  be  noted,  however,  that  a  representation  of  an  inten- 
tion to  become  a  member  of  a  firm  is  no  estoppel.^ 

(2)  A  Retired  Partner. —  Upon  what  ground  may  we  say 
that  although  a  member  of  a  firm  retires  from  it,  nevertheless 
he  may  be  liable  upon  its  subsequent  contracts.  Clearly  noth- 
ing but  estoppel  will  suffice.  For  observe  that  the  defendant 
is  not,  as  a  matter  of  fact,  a  party  to  the  contracts;  yet  he  is 
sued  upon  them,  and  when  he  pleads  and  proves  non  assumpsit 
he  must  succeed  but  for  estoppel. 

But  why  should  he  be  estopped?  "What  has  he  done?  Usu- 
ally he  has  done  nothing,  and  is  estopped  because  he  ought  to 
have  been  active.  He  was  aware  that  third  persons  might  as- 
sume that  he  was  still  a  partner  and  might  give  credit  upon 
that  assumption;  he  was  under  obligation  as  a  member  of 
society  "to  observe  in  varying  circumstances  an  appropriate 
measure  of  prudence  to  avoid  causing  harm"  to  others;'*  it 
was  his  "duty  to  be  active;"*  it  was  his  "duty"  to  give  such 

question  of  fact,  different  juries  may  »  Bourne  v,  Freeth  (1829),  9  B.  &  C. 

come  to  different  conclusions  upon  633;  7  L.  J.  K.  B.  O.  S.  292;  Reynell 

the  same   facts.      Wood   v.   Argyll  v.  Lewis  (184G),  15  M.  &  W.  517;  IG 

(1844),  6  Man.  &  G.  928;  13  L.  J.  C.  P.  L.  J.  Ex.  65. 

93;  Lake  v.  Argyll  (1844),  6  Q.  B.  477.  <  Pollock  on  Torts  (5th  ed.),  22. 

iSherrod    v.    Langdon    (18G6),   21  ^Compare  Ramsden  v.Dyson(186G). 

Iowa,  518.  L.  R.  1  H.  L.  141. 

2  53  &  54  Vic.  (Imp.),  ch.  39,  g  14  (1); 
60  Vic.  (Man.),  ch.  ^4,  ^  14  (1). 
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notice  of  liis  retirement  as  would  protect  third  persons  from 
injury  because  of  that  fact.' 

The  reason  for  the  chissification  above  su":i!:ested  will  now 
be  apparent;  for  evidently  the  retiring  partner's  duty  will  not 
be  the  same  to  all  persons,  but  must  vary  according  to  the  posi- 
tion jn  which  they  res])ectively  stood  with  reference  to  the 
firm  at  the  time  of  the  dissolution. 

For  example,  if  after  the  partner's  withdrawal  goods  were 
sold  to  the  firm,  and  the  vendor  sued  the  retired  member,  al- 
leging that  the  usual  notices  had  not  been  given,  it  would  ob- 
viously be  a  sufficient  reply  that  the  vendor  knew  nothing  of 
the  constitution  of  the  firm,  and  had  no  dealings  with  it,  pre- 
vious to  the  dissolution;  and  was  not  therefore  misled  by  it. 
But  observe  that  (1)  if  the  vendor  had  known  of  the  constitu- 
tion of  the  firm,  or  (2)  if  he  had  had  dealings  with  it  (before 
dissolution  of  course),  the  retired  member  would  be  liable  —  if 
he  had  not  given  the  customary  notice. 

Distinguish  between  these  two  grounds.  Observe  that  either 
of  them  will  suffice  for  liability;  and  that  the  only  difference 
between  them  is  as  to  the  sort  of  notice  each  is  entitled  to  re- 
ceive—  as  we  shall  see.  In  the  meantime  notice  how  little 
regard  some  of  the  codifications  of  the  law  of  partnership  pay 
to  the  existence  of  such  points.  The  Imperial  and  Manitoba 
statutes  provide  that: 

"Whore  a  person  deals  with  a  firm  after  a  cliange  in  its  constitution, 
he  is  entitled  to  treat  all  ajiparent  members  of  the  old  firm  as  still  being 
members  of  the  firm  until  he  lias  notice  of  the  change."  - 

"What  description  of  "a  ])erson"  is  here  intended?  If  one 
who  had  prior  knowledge  of  the  constitution  of  the  firm,  the 
statute  (if  we  may  so  say)  is  right.  But  if  "a  person"  in- 
cludes "any  ])erson,"  it  is  wrong.  Again,  if  persons  w^ho  have 
had  previous  dealings  with  the  firm  are  intended,  the  statute 
is  intelligible;  but  if  all  persons  are  included,  it  is  not. 

It  might  be  suggested  that  there  is  sufficient  ambiguity 
about  the  word  "ap])arent"  to  permit  of  any  elasticity  which 
might  be  necessary  in  the  application  of  the  clause.  For  it 
might  be  said  to  a  plaintiff  who  desired  "to  treat  all  apparent 

•  Scarf  v.Jardine  (188-3), 7  App.Cas.        zrjS&oi  Vic.  (Imp.),  ch.  39,  §  36; 
3.")7:  51  L.  J.   Q.  B.  612;  Stinsou   v.     60  Vic.  (Man.),  ch.  24,  §  36. 
Whitney      (1881),     130      Mass.    .VJl; 
Strecker  v.  Conn  (1S83),  90  Ind.  469. 
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members  of  the  old  firm  as  still  being  members,"  that  they 
must  have  been  thus  apparent  to  him.  But  to  give  this  rela- 
tive meaning  to  the  word  would  be  to  alter  the  law  in  a  way 
probably  not  intended  with  reference  to  persons  who  had  pre- 
viously dealt  with  the  firm.  For  in  such  cases,  although  the 
person  dealing  knew  nothing  of  the  constitution  of  the  firm, 
yet  he  is  entitled  to  assume  that  there  has  been  no  change  in 
its  membership. 

"The  principle  of  law  ...  is  incontrovertible  .  .  •  that  when 
an  ostensible  partner  retires,  or  when  a  partnership  between  several  known 
parties  is  dissolved,  those  who  dealt  witli  the  firm  before  a  change  took 
place  are  entitled  to  assume,  until  they  have  notice  to  the  contrary,  that 
no  change  has  occurred." ' 

As  to  prior  dealers,  therefore,  we  cannot  say  that  they  are 
entitled  to  treat  as  members  those  persons  only  who  were  ap- 
parently so  to  them. 

Apart  from  the  statute  and  observing  the  distinction  sug- 
gested, there  is  not  much  difficult}'.  Let  us  make  three  classes 
of  cases : 

1.  As  to  those  who  have  had  dealings  with  the  firm  prior  to 
dissolution,  they  "are  entitled  to  assume,  until  they  have  notice 
to  the  contrary,  that  no  change  has  occurred."  In  other  words, 
persons  who  were  members  of  the  firm  at  the  time  of  the  prior 
dealings,  whether  then  known  to  be  members  or  not,  may  still 
be  held  liable  as  partners.  This  general  statement  must  not  be 
understood  as  applying  to  a  person  who  two  \'ears  before  the 
transaction  in  question  had  made  a  single  cash  sale  to  the  firm ;  - 
but  rather  to  persons  who  had  been  in  the  habit  of  dealing 
with  the  firm. 

2.  As  to  persons  (1)  who  have  had  no  previous  dealings  with 
the  firm,  but  (2)  who  were  aware  of  its  constitution,  we  may 
say  that 

"  in  case  a  known  member  of  a  firm  retires  from  it,  and  credit  is  after- 
wards given  to  the  firm  by  a  person  who  has  had  no  previous  dealings  with 
it,  but  lias  become  aware  as  one  of  the  public  that  it  existed,  and  has  not 

1  Per  Lord  Selborne,  in  Scarf  V.  Jar-  Supp.  351;  Gage  v.  Rogers  (1892),  51 

dine  (1892),7App.  Cas.349;  51L.  J.  Q.  Mo.    App.    428;  Robinson   v.    Floyd 

B.  615.  And  see  Miles  V.  Furber  (1873),  (1894),  159  Pa.  St.  165;  28  Atl.  R.  258; 

L.R.8Q.B.77;42L.  J.Q.B.41;  McLen-  Brown  v.  Foster  (1894),  41  S.  C.  118; 

more  v.  Rankin  (1891),  68  Miss.  190:  8  10  S.  E.  R  299;  Arnold  v.  Hart  (1898), 

S.  R.  845;  Frankel  v.  Wathen  (1899),  176  111.  445;  52  N.  E.  R.  937. 

58  Huu,  543;  12  N.  Y.  Supp.  591  (firm  ^  Merritt  v.  WillianiS  (1876),  17  Kan. 

changed   to  company);  Norquist  v.  287. 
Dalton  (1891),  32  N.  Y.  240;  11  N.  Y. 
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become  aware  of  his  retirernerit,  the  retiring  member  is  liable  for  the 
aiiKiunt.  unlt'ss  lie  sliows  tliat  lie  lias  given  reasonable  public  notice  of 
his  rL'tirement."  ^ 

3.  And  as  to  persons  (1)  who  had  no  ))revious  dealings;  and 
(2)  who  had  no  information  as  to  the  ))rior  constitution  of  the 
Krra,  we  may  adopt  the  hinguage  of  an  American  judge :^ 

'•When  a  firm  whicii  remains  after  the  dissolution  as  the  successor  of 
the  partiicrsliip  dissolveil,  wliether  carryiii^^  on  business  under  the  same 
or  a  different  name,  has  business  relations  vvitli  a  stranger  who  has  had 
no  dealings  witli  the  former  partnership,  and  who  lias  had  no  knowledge 
of  such  partnership,  notice  of  any  kind  is  unnecessary  in  order  to  enable 
the  retiring  members  of  the  old  comjiany  to  escape  liability  for  such  sub- 
sequent contracts;  but  it  would  be  otherwise  held  where  tlie  stranger  had 
knowledge  of  the  former  |)artnersliip,  but  had  no  notice,  actual  or  con- 
structive, of  its  dissolution." 

The  persons  then  to  whom  it  is  the  duty  of  the  retiring  part- 
ner to  give  notice  are:  (1)  persons  who  had  previously  dealt 
with  the  firm;  and  (2)  jiersons  who  had  become  aware  of  the 
constitution  (jf  the  firm,  although  they  might  not  have  dealt 
with  it;  anil  the  notices  to  be  given  are  those  prescribed  by  the 
rule  requiring  "an  ai)propriate  measure  of  prudence,"  namely, 
specific  notices  to  the  prior  dealers  (for  they  are  known  and 
can  be  personally  reached),  and  general  notice  by  public  adver- 
tisement to  all  others.' 

Name  of  Firm. — In  connection  with  the  points  just  suggested, 
the  continuation  of  the  name  used  by  the  old  firm  is  frequently 
of  importance.  For  example,  in  the  case  of  persons  who  have 
had  no  dealings  with  the  firm  prior  to  tlie  dissolution,  the  name, 
if  indicative  of  the  i>ersons  carrying  on  the  business,  may  some- 
times be  taken  as  a  representation  that  such  persons  are  mem- 
bers of  the  firm;  and  such  a  representation  would  of  course 
create  an  estoppel  in  favor  of  peo[)le  acting  upon  it.     For  the 

•Reid  V.  Coleman  (1S90),  19  Ont.  (1893),  52  Minn.  5Go;  .=34  N.  W.  R  739. 

102.     See  Wigle  v.  Williams  (1895),  See  also  Carter  v.  Whalley  (ISIO),  I 

24  S.  C.  Can.  713;  Dreher  v.  Connolly  B.  &  Ad.  1 1 ;  Heath  v.  Sansom  (1832), 

(1890),  30  N.  Y.  674;  9  N.  Y.  Supp.  035;  4  B.  &  Ad.  172. 

Hahn  v.  Kenefich  (1892),  48  Mo.  App.        » 53  &  54  Vic.  (Imp.),  ch.  39, §  36  (2); 

518;    Alexander    v.    Harkins    (1897),  60  Vic.   (JIan.),  ch.  24,  §  36  (2).     In 

120  N.  C.  452;  27  S.  R  R  120.     The  Canada  and  the   United    States   it 

words, ''  as  one  of  the  public."  might,  would  be  very  advisable  to  give  no- 

for  the  purposes  of  a  general  rule,  ti(.-e  to  the  mercantile  agencies.   Reid 

well  be  omitted;  for  if  tlie  same  in-  v.  Coleman  (1890).  19  Ont.  102;  Gage 

formation  had  been  obtained  as  an  v.  Rogers   (1892).   51    Mo.  App.    428; 

individual  the  result  would  no  doubt  Bank    of   Monor.gahela    v.    Wiston 

be  the  same.  (1899),  150  N.  Y.  201;  54  N.  E.  R  40. 

'■^Collins,  J.,  in  Swigert  v.  Aspden 
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use  of  a  firm  name  may  estop  as  well  those  persons  who  were 
atone  time  partners  of  the  firm  as  those  who  never  were  mem- 
bers of  it. 

"If  I  p;o  to  a  shop  and  find  tlie  name  'Thompson  &  Jones'  on  the  door, 
and  I  go  in  and  tind  Thompson  and  Jones  selling  goods,  am  I  not  warranted 
in  believing  that  they  are  partners?"  l 

The  general  principle  may  be  said  to  be  that  the  permitted 
use  of  a  name  is 

"a  liolding  out  of  himself  as  a  partner  in  that  firm  to  any  one  who  knew, 
or  had  reason  to  believe,  that  tiiis  represented  the  name  of  the  defendant, 
and  not  that  of  some  other  person."  2 

Employment  upon  the  premises  in  such  way  as  might  indi- 
cate either  partnership  or  managership,  without  more,  is  said 
not  to  be  sufficient  to  estop.^ 

Historic  and  Indicative  Names. —  Turning  to  the  cases  in 
which  a  prior  name  has  remained  unchanged  notwithstanding 
the  withdrawal  of  one  of  its  members,  a  distinction  must  be 
made.  Firm  names  are  sometimes  indicative  and  sometimes 
merel}'-  historic;  and  may  easily  pass  from  the  one  to  the  other. 
"Where  they  indicate  who  the  members  of  the  firm  are,  great 
care  has  to  be  taken  by  a  retiring  member,  for  the  firm  name 
is  a  constant  assertion  that  he  is  still  there. 

The  often-cited  case  of  Newsome  v.  Coles  *  was  a  case  in  which 
the  name  had  become  historic.  Thos.  Coles  &  Sons,  by  that 
name,  had  carried  on  business,  and  when  the  father  died  the 
name  was  continued.  It  then,  of  course,  ceased  to  be  indicative. 
Afterwards  two  of  the  sons  retired,  leaving  the  third  the  sole 
proprietor  of  the  business,  who  still  maintained  the  old  name. 
He  became  indebted  to  a  creditor  who  tried  to  hold  the  other 
sons  liable  because  of  the  continuation  of  the  sign.  But  the 
clear  answer  was  (although  not  put  exactly  in  that  way)  that 
the  name  was  historic,  and  owing  to  the  death  of  Thos.  Coles 
had  ceased  to  have  the  appearance  of  being  indicative. 

This  reasoning  would  not  apply,  of  course,  to  a  case  in  which 
"Archer  "  retired  from  the  firm  of  "  Keats,  Archer  &  Co."  For 
there,  although  the  name  has  in  reality  become  historic,  it  still 

1  Ex  parte  Hayman  (1878).  8  Ch.  D.  2  Per  Osier,  J.,  in  McLean  v.  Clark 

17;  14  L.  J.  Bk.  54.   And  see  McLean  (1893),  20  Ont.  App.  668. 

V.  Clark   (1893),   20  Ont.    App.   665;  ^Edmunson  v.  Thompson  (1861),  3 

Bartlett  v.  Raymond  (1885),  139  Mass.  Fos.  &  F.  564. 

275;  30  N.  E.  R.  91.  4(1811)  2  Camp.  617. 


PARTNERSHIP.  521 

retains  the  appearance  of  being  indicative.    In  that  case  Archer 

was  liable  because 

-he  liail  iinpriulentlysnfTtrc.l  notice  to  1  ->  given  of  the  continuance  of  the 

partiursliip,  by  permitting  liis  name  to  remain  on  the  door."l 

Tlie  distinction  between  historic  and  indicative  names  was 
altogether  overlooked  in  Re  Frascr?  From  the  firm  of  "  W.  «fe 
J.  Fraser"  the  J.  retired;  the  old  name  was  continued;  after- 
wards certain  bankers  discounted  a  bill  accepted  by  "  W.  &  J. 
Fraser,"  and  sued  the  J.  member  upon  it.  They  were  beaten, 
Kay,  L.  J.,  saying  that  Ncwmme  v.  Coles  showed  that  carrying 
on  the  business  in  the  old  name  did  not 

"amount  to  a  repros-ntation  by  him  to  the  bank  tliat  he,  John  Fraser, 
was  a  partner  in  tlie  firm." 

Lord  Esher  said  that  there  was  no  evidence  of  any  holding 
out  by  John  Fraser  to  the  petitioning  creditors: 

"If  they  liad  doalt  with  the  oM  firm,  and  had  no  notice  of  the  dissolu- 
tion of  partnership,  the  case  would  Ije  entirely  different."' 

But  it  is  immaterial,  as  we  have  seen,  whether  the  case  is 
one  of  a  new  or  an  old  dealer,  if  the  creditor  had  had  knowl- 
edjre  of  the  constitution  of  the  firm.  And  so  the  case  would 
be  reduced  to  one  of  fact,  in  which  respect  it  is  defectively  re- 
ported. It  suggests  this  question,  however :  whether  if  an  indica- 
tive name  be  continued  and  people  be  misled,  it  is  a  sufficient 
answer  to  say  that  notice  of  the  dissolution  was  advertised  in 
the  Gazette  —  whether  an  official  and  never-read  notice  of  a 
dissolution  will  outweigh  the  constant  and  obtrusive  assertion 
that  there  was  nouei^ 

II.  Misrepresentation  by  the  Defendant. 

Discussion  in  a  previous  chapter'  of  one  of  the  prime  requi- 
sites of  estoppel, 

'•the  misrepresentation  must  be  made  eitlier  (1)  by  the  estoppel-denier 
(Personal  Misrepres^Mitatioii),  or  (2)  by  some  person  whose  misrepresenta- 
tion the  estoppel-denier  has  made  credible  (Assisted  Misrepresentation)," 

renders  it  unnecessary  to  say  much  here  upon  a  point  that 
a  priori  seems  to  be  sufficiently  clear,  namely,  that  a  misrei)re- 
sentation  which  will  estop  must  be  one  for  which  the  defend- 
ant is  responsible.     It  may  be  pointed  out,  however,  that  the 

1  Williams  v.  Keats  (1817).  2  Stark,        2(is*n2)  2  Q.  B.  03^ 
290;  Dolman  v.  Orchard  (180.">).  2  C.         ^Ch,  IIL 
&  P    184;  Evans  v.  Hadfield  (1896), 
93  Wis.  6G5;  G8  N.  W.  11.  408. 
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assertion  that  a  man  cannot  be  estopjied  from  denying  mem- 
bership in  a  firm  merely  because  some  other  person  chooses  to 
represent  hira  as  such,  includes  the  case  of  the  misrepresenta- 
tion being  made  by  the  real  members  of  the  lirm,  who  are  as 
little  capable  as  other  people  of  binding  the  defendant  by  their 
falsehoods.^  According  to  the  language  of  the  Imperial  Stat- 
ute- it  is 

"every  one  who  bywords  spoken  or  written,  or  by  conduct,  represents 
himself,  or  vvho  knowingly  suffers  himself  to  be  represented,  as  a  partner 
in  a  particular  firm," 

that  is  liable.  The  necessity  for  bringing  the  representation 
home  to  the  defendant  is  illustrated  in  the  holding  that  he  can- 
not be  estopped  by  what  takes  place  after  his  death.  Suppose 
that  a  partner  dies;  that  the  continuing  partners  give  no  no- 
tice of  dissolution;  and  that  the  old  firm  name  (possibly  the 
name  of  the  deceased)  is  flamingly  continued;  nevertheless  the 
decedent's  estate  is  not  liable.' 

III.  Misrepresentation  to  the  Plaintiff. 

One  of  the  essential  conditions  of  estoppel  is  that 

"  the  estoppel-asserter  must  be  a  person  to  whom  immediately  or  mediately 
the  misrepresentation  was  made."* 

It  need  not,  however,  surprise  us  to  find  that  prior  to  the 

development  of  the  law  of  estoppel  this  point  was  not  always 

insisted  upon. 

"Formerly  it  was  considered  sufficient  if  the  party  was  held  out  to  the 
ii'orld  as  a  member  of  the  firm  or  company;  now,  liowever,  it  is  necessary 
that  there  should  be  direct  evidence  that  the  holding  out  had  come  to  the 
knowledge  of  the  plaintiff;  he  need  not  hear  or  see  the  defendant's  con- 
duct; it  is  enough  if  the  fact  has  come  to  his  knowledge."* 

Indirect  Misrepresentation. —  In  one  case^  too  much  stress 

was  laid  upon  the  necessity  for  distinct  authority  from  the 

lEven    if  advertised.    First   Nat.  »  Martyn  v.  Gray  (1868),  14  C.  B.  N. 

Bank  v.   Cody  (1894),  93  Ga.  127;  19  8.839.     And  see  Shott  v.  Streatfield 

S.  E.  R.  831.     See  also  Fox  V.  Clifton  (1830),    1    M.   &   Rob.  8;  McLean    v. 

(1830),  8  L.  J.  C.  P.  261;  Marschall  v,  Clark  (1893),  20  Ont.  App.  671;  Hol- 

Aikin  (1897),  170  Mass.  3;  48  N.  E.  R.  man  v.  Herscher  (1891),  16  S.  W.  R. 

845.  984  (Tex.);  Burrows  v.  Grover  (1897), 

253&  54  Vie.  (Imp.),  eh.  39,  §  14  (1);  41  S.  W.  R.  822  (Tex.);  Marschall  v. 

60  Vic.  (Man.),  ch.  24,  §  14  (1).  Aikin  (1897),  70  Mass.  3;  48  N.  E.  R. 

3  Webster  v.  Webster  (1791),  3  Sw.  845;  Norfinger  v.  Goldman  (1898),  122 

490;  Vulliamy  v.  Noble  (1817),  3  Men  Cal.  609;  54  Pac.  R.  425;   Thornton 

614.     And  see  the  Imp.  St.,  53  &  54  v.  McDonald  (1899),   33  S.  E.  R.  080 

Vic,  ch.  39,  ^'^  14  (2),  36  (3);  60  Vic.  (Ga.). 

(Man.),  ch.  24,  same  sections.  ^'Edmonson  v.  Thompson  (1862),  2 

*Ante,  ch.  X,  Fos.  &  F.  564;  31  U  J.  Ex.  207.     And 
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plaintiff  in  order  that  ho  mi;^lit  be  bound  by  a  representation 
made  by  another  person.  Tiie  defendant  had  re])resented  iiiui- 
self  to  be  a  partner  to  various  persons;  but  neither  he  nor  such 
persons  had  made  any  representation  to  the  plaintiff  —  thus  far 
no  estopj)el.  A  real  member  of  the  firm,  however,  had  made 
representations  to  the  plaintiff;  but  did  so  without  authority 
from  the  defendant  —  and  again  it  was  said  that  there  was  no 
estoppel. 

IJut  tlie  cases  do  not  usually  proceed  upon  the  law  of  prin- 
cipal and  agent,  and  the  necessity  for  authority  to  transmit 
information;  but  upon  this,  rather,  that  the  defendant  has  orig- 
inated an  impression  which  has  in  some  wa}' reached  the  plaint- 
iff. And  it  might  very  well  have  been  held  in  the  case  just 
referred  to  that  if  a  man  was  accustomed  to  represent  himself 
as  a  partner,  such  action  would  be  sufficient  evidence  that  he 
"  knowingly  suffered"  the  real  members  of  the  tirm  to  do  like- 
wise. He  could  hardlv  expect  them  to  contradict  him.  His 
own  representation  would  of  course  be  strong  evidence  against 
him  of  the  fact  of  partnership;'  but  that  is  a  remark  not  per- 
tinent to  estoppel.     The  law  may  be  taken  to  be  that 

"if  the  defendant  informs  A.  B.  tliat  he  is  a  partner  in  a  commercial  es- 
tiiblish)Meiit,  and  A.  B.  informs  tlie  jihiintitf:  and  tlie  plaintitf,  believinj; 
tlie  defendant  to  he  a  member  of  tlie  tirm,  supplies  goods  to  them,  the  de- 
fendant is  liable." - 

The  case  mentions  but  leaves  undecided  the  question  whether 
if  the  estoppel-denier,  instead  of  informing  A.  B.  that  he  is  a 
partner,  does  acts  from  which  A,  B.  fairly  draws  that  infer- 
ence; and  A.  B,  either  communicates  his  information  to  the 
estoppel-asserter  or  informs  him  that  the  estoppel-denier  is  a 
partner — whether,  in  such  case,  there  is  a  sufficient  holding 
out.  It  is  submitted  that  there  is,  and  that  the  dictum  of  Erie, 
C,  J.,  in  the  same  case  is  correct: 

"He  need  not  hear  or  see  the  defendant's  conduct;  it  is  enough  if  the 
fact  has  come  to  his  knowledge." 

The  Imperial  Statute  declares  for  liability 

"  whether  the  representation  has  or  lias  not  been  made  or  communicated 
to  the  person  so  giving  credit,  by  or  with  the  knowledge  of  tlie  apparent 
partner  making  the  representation  or  suffering  it  to  be  made.''^ 

see  Armstrong  v.  Potter  (1894).  103  S.  841.     And  see  Shott  v.  Streat field 

Mich.  4()'.>:  Gl  N.  W.  R.  «o7.  (18;J0).  1  M.  &  Hob.  8:  Quirk  v.  Thomas 

'McNeilan's   Estate  (18'.)4),  10  Pa.  (IH'iS).  G  Mich.  70.  119;  Himel  v.  Hayes 

Co.  Ct.  R  4G.     Aftirmed  in  1G7  Pa.  St.  (1884).  8:i  Mo.  'JOs. 
473:  31  Atl.  R.  727.  K),]  &  r)4  Vic.  (Imp.),  ch.  39.  ^  14(1). 

2  Martyu  v.  Gray  (1SG3),  14  C.  B.  N.  And  see  GO  Vic.  (Man.),  ch.  24,  g  14  (1). 
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The  expression  held  out  "  to  the  world,"  although  now  usu- 
ally repudiated/  still  retains  something  of  its  influence,  and 
necessitates  some  careful  distinguishings.  For  example,  in  a 
quotation  upon  a  previous  page^  it  is  said 

"that  there  should  be  direct  evidence  that  the  holding  out  had  come  to  the 
knowledge  of  the  plaintiff." 

But  sometimes  it  is  thought  that  if  the  holding  out  were  suf- 
ficiently public,  direct  evidence  would  be  unnecessary;  and  this 
seems  to  be  coming  back  to  the  statement  that  if  a  man  be  held 
out  "  to  the  world  "  as  a  partner  he  is  liable.  But  it  is  not  so. 
The  law  remains  that  there  must  be  proof  that  "  the  holding 
out  had  come  to  the  knowledge  of  the  plaintiff;"  and  all  that 
is  asserted  is  that 

"there  may  be  cases  in  which  the  holding  out  has  been  so  public  and  so 
long  continued  that  the  jury  may  mfer  tliat  one  dealing  with  the  part- 
nership knew  it  and  relied  upon  it,  without  direct  testimony  to  that  effect. 
.  .  .  Tiie  nature  and  amount  of  evidence  requisite  to  satisfy  the  jury 
may  vary  according  to  circumstances.  But  tlie  rule  of  law  is  always  the 
Siime,  that  one  who  had  no  knowledge  or  belief  tliat  the  defendant  was 
held  out  as  a  partner,  and  did  notiiing  on  the  faith  of  such  a  knowledge  or 
belief,  cannot  charge  him  with  liability  as  a  partner,  if  he  was  not  a  part- 
ner in  fact."'' 

It  is  sometimes  loosely  asserted,  too,  that  if  a  retiring  partner 

allows  his  name  to  continue  to  appear  —  in  this  way  to  hold 

himself  out  to  the  world  —  he  will  be  liable  for  the  subsequent 

debts  of  the  firm.    The  law  is  more  accurately  stated  as  follows : 

"A  partner  withdrawing  from  a  firm  must  see  to  it  that  his  name  is  re- 
moved from  the  business  signs  in  front  of  the  establishment,  or  persons 
relying  upon  such  signs  as  evidence  of  (he  firm's  contimuition  and  knowing 
nothing  to  the  contrary  are  entitled  to  recover  for  all  goods  parted  with  on 
the  faith  of  the  partnership  relation."* 

It  has  been  pointed  out  that  one  who  has  previously  dealt 
with  a  firm  is  entitled  to  treat  all  active  *  partners  "  as  still  being 
members  of  the  firm  until  he  has  notice  of  the  change,"  whether 
such  partners  had  or  had  not  been  "apparent  members"  to  him  — 
that  is,  whether  he  did  or  did  not  know  of  their  membership. 
That  statement,  however,  in  no  way  conflicts  with  the  rule  that 
misrepresentation  as  to  partnership  must  be  made  to  the  plaint- 
iff; for  the  misrepresentation  to  him  in  such  a  case  is  that  there 
has  been  no  change  in  the  constitution  of  the  firm. 

iMr.  Parsons  would  continue  it:  Hefner  v.  Palmer  (1873),  67  111.  163; 

On  Partnership  (4th  ed.),  104.  Rizoy  v.  James  (1881).  26  Kan.  221; 

"^Ante,  p.  522.  Braithwaite  v.  Power  (1891),  1  N.  D. 

3  Thompson    v.   First    Nat.    Bank  498:  48  N.  W.  R.  359. 

(188H),  111  U.  S.  537.     And  see  Dick-  ^Norquist  v.  Dalton  (1890),  83  N. 

enson  v.  Valpy  (1829),  10  B.  &  C.  140;  Y.  240;  11  N.  Y.  Supp.  351. 

Davis  v.  Allen  (1849),  3  N.  Y.  108;  SAstodormant  partners,  see  in/ra. 
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TV.  Credit  Upon  Faith  of  Kepeesentation. 

Knowledge  of  tJie  liepresentation. —  In  order  that  a  plaintiff 
may  be  able  to  say  that  he  gave  credit  upon  the  faith  of  a  rep- 
resentation it  is  clearly  necessary  that  lie  should  have  known 
of  it  prior  to  his  action;  ^  and  believed  it  to  be  true;-  wiiich  of 
course  includes  that  he  did  m^t  know  it  to  be  untrue.' 

It  is  because  a  representation  cannot  estop  unless  it  be  known, 
that  a  dormant  partner  cannot  be  estopped  from  denying  part- 
nership after  his  retirement  from  the  firm.^  Eut  the  term 
"dormant  partner"  must  be  construed  strictly,  as 

"one  who  takes  no  part  in  the  business  and  wliose  connection  with  the 
business  is  unknown.  Both  secrecy  and  inactivity  are  implied  by  the 
word."* 

For  if  he  chooses  to  throw  off  his  character  he  may  leave  him- 
self o})en  to  the  estoppel  which  befalls  other  partners.^  And 
of  course  the  retirement  of  a  dormant  })artner  will  not  relieve 
him  from  contracts  already  made,  even  if  part  of  the  considera- 
tion for  the  firm's  promise  be  furnished  after  the  dissolution.^ 
Nature  of  the  Representation. —  Observe  that  what  the  plaint- 
iff relies  uj)on  is  the  presence  of  the  defendant  in  the  firm,  and, 
as  a  consequence,  his  being  a  party  to  the  contract.  It  is  not  at 
all  essential  that  the  plaintiff  should  be  able  to  establish  that 
the  defendant  was  a  man  of  "  financial  ability,"  and  so  an  im- 
portant factor  in  the  contract.^  Xor  indeed  that  he  should  be 
able  to  swear  that  if  the  defendant  had  not  been  a  partner  he 
(the  plaintiff)  would   not  have  sold   the  goods.^     All  that  is 

iBaird  v.  Planque  (1856),  1  Fos.  &  v.  Benfer  (1892).  50  Kan.  100;  31  Pac. 

F.  344;  Rives  v.  Micliaels  (1896).  16  R.  695;  Milmo  Nat.  Bank  v.  Carter 

Misc.    R.    57;    37   N.    Y.    Supp.    644;  (1892),  1  Tex.  Civ.  App.  151;  20  S.  W. 

Stewart  v.  Brown  (1898),  102  Ga.  836;  R  836:  Gorman  v.  Davis  (1896),  113 

30  S.  E.  R.  204.  N.  C.  370;  24  S.  K  R.  770. 

2  Pott  v.  Eyton  (1846),  3  C.  B.  32;  15  ^National  v.  Thomas(1871),  47  N.  Y. 
L.  J.  C.    P.   257;    Wright  v.   Fonda  19. 

(1891).  44  Mo.  App.  634.  BEhnira  v.  Harris  (1891),  124  X.  Y. 

3  McLean  v.  Clark  (1893).  20  Ont.  280;  26  N.  E.  R.  541;  Brown  v.  Foster 
App.  660;  Alderson  v.  Pope  (1809).  1  (1894).  41  S.  C.  118;  19  S.  E.  R  299. 
Camp.  404,  n.;  Kraus  v.  Lutly(1894),        ^ Court  v.  Berlin  (18:)7).  2  Q.  B.  300; 
56  111.  App.  506.  66  L.  J.  Q.  B.  714.    See  14  Law  Quar- 

*  53  &  54  Vic.  (Imp.),  ch.  39,  §  36  (3);  terly  Review,  5.    And  see  ante,  p.  247. 

60  Vic.  (Man.),  ch.  60,  g  36  (3);  Farrar  sstrecker  v.  Conn  (1883),  90  Ind. 

V.  Defliime  (1844),  1  Car.  &  K.  580;  469. 

:\IcFarlane  v.  McHugh  (1S91),  12  Ohio  »  Libel  v.  Craddock  (1888),  87  Ky. 

Cir.  Ct.  485;  1  Ohio  C.  D.  546;  Pitkin  525. 
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necessary  is  that,  believing  the  defendant  to  be  a  partner,  the 
plaintiff  entered  into  a  contract  with  the  firm.  And  if  he  be 
asked  whether  he  would  have  made  it  had  he  known  that  the 
defendant  was  not  a  partner,  he  may  reply  that  that  question 
was  not  raised  and  is  therefore  immaterial.  Upon  the  faith 
of  this,  he  did  that;  he  has  changed  his  position  —  that  is  the 
requisite  of  estop})el. 

Election  and  Estoppel. 

We  have  seen  that,  by  estoppel,  a  retired  partner  may  con- 
tinue to  be  liable  for  the  engagements  of  the  firm.  For  ex- 
ample, if  Smith  &  Co.  be  composed  of  two  partners  and  one  of 
them  withdraws  without  notice  to  an  old  customer,  both  will 
remain  liable,  l^ow  suppose  that  as  one  man  drops  out  an- 
other goes  in;  will  all  three  be  liable?  In  other  words,  will  the 
old  as  well  as  the  new  partner  be  liable  —the  new  partner  be- 
cause of  the  contract  to  which  he  is  a  party,  and  the  old  part- 
ner because  he  is  estopped  from  denying  that  he  is  also  a  party 
to  it. 

In  Scarf  V.  Jardine  (in  the  House  of  Lords  ')  it  was  held  that, 
in  such  case,  the  creditor  must  elect  between  the  old  firm  and 
the  new  — that  he  cannot  hold  both  the  retired  and  the  added 
member.     Lord  Sel borne  said: 

"  Put  it  as  I  can,  I  am  unable  to  understand  how  there  could  have  been 
a  joint  liability  of  the  three.  The  two  principles  are  not  capable  of  being 
brought  into  play  together:  You  cannot,  at  once,  rely  upon  estoppel  and 
set  up  the  facts;  and  if  the  estoppel  makes  A.  &  B.  liable,  neither  the  es- 
toppel, nor  the  facts,  nor  any  combination  of  the  two,  can  possibly  make 
A.,  B.  &  C.  all  liable  jointly." 

With  deference,  however,  it  is  a  mistake  to  make  two  situa- 
tions out  of  one;  and  to  say  that  "the  estoppel  makes  A.  and 
B.  liable;  and  the  facts  make  B.  and  C.  liable;"  for  estoppel 
cannot  operate  apart  from  facts.^  Nor  are  there  two  sets  of 
facts.  The  only  duality  is  that  B.  and  C.  would  be  liable  upon 
one  principle  of  law  (contract)  and  A.  upon  another  (estoppel), 
and  that  seems  hardly  to  be  a  sufficient  reason  for  saying  that 
either  A.  or  C.  cannot  be  sued  at  all. 

Take  the  ordinary  case  of  a  partner  retiring  from  his  firm, 
and  tho  continuing  partner  making  a  contract.      It  is   not 

1(1882)  7  A  pp.  Cas.  319;  51  L.  J.  facts."  Rector  v.  Board  of  I  m  pro  ve- 
Q.  B.  615.  ment  (1887),  50  Ark.  128. 

2  "  Estoppels  in  pais  depend  upon 
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doubted  th.'it  both  may  be  liable.  But  how?  One  is  liable 
upon  the  facts,  and  the  other  by  estoppel  again  —  if  we  choose 
to  say  so.  But  perhaps  it  would  be  better  to  declare  that  the 
continuing  partner  is  lial)le  upon  one  principle  of  law  (con- 
tract), and  the  other  nioniber  ujion  another  ])rinciple  (estoppel). 
We  have  it,  then,  that  if  A.  and  B.  are  in  |)artnership,  and  A. 
goes  out,  both  may  be  liable  — A.  by  estopjiel  and  P>.  In-  con- 
tract. And  what  difficulty  is  adiled  if  B.  has  taken  a  new 
])artner,  C,  and  that  B.  and  C.  are  the  parties  liable  upon  the 
contract? 

Suppose  that  the  customer  was  not  aware  that  A.  had  left 
the  firm,  but  was  aware  that  C.  had  joined  it;  ought  not  both 
A.  and  C.  to  be  liable  to  hitn?  C.  is,  in  reality,  a  party  to  the 
contract  —  perhaps  the  signature  to  it  is  in  his  own  handwrit- 
ing. In  no  case  can  he  escape.^  And  A.  too  ought  to  be  lia- 
ble, for  the  contract  was  made  upon  the  faith  of  his  member- 
ship, and  he  is  therefore  estopped  from  denying  his  liability. 

It  is  said  that  this  conclusion  cannot  be  correct,  for  were  the 
new  firm  sued  they  could  not  plead  in  abatement  the  non- 
joinder of  the  old  member  —  the  old  member  is  therefore,  it  is 
said,  not  a  proper  party  to  the  suit.  But  observe  that  the 
reason  that  they  could  not  so  plead  is  that  t/iey  could  not  say 
that  the  retired  partner  was  a  party  to  the  contract.  The 
creditor  may,  if  he  wishes,  sue  the  old  member;  but  he  is  not 
bound  to  do  so.  lie  may,  if  he  chooses,  sue  on  the  contract  as 
It  is  in  fact,  and  the  real  contractors  cannot  defend  themselves 
by  asserting  the  plaintiff's  right  to  add  to  their  number  by  es- 
toppel. But  it  is  quite  another  thing  to  say  that  he  himself 
cannot  claim  the  right  which  estoppel  gives  him.  The  objec- 
tion moreover  goes  much  too  far.  For  if  it  be  valid,  then  if  A. 
and  B.  are  in  partnership,  and  after  A.  retires  B.  makes  a  con- 
tract, these  two  can  never  be  jointly  liable  —  B.  if  sued  alone 
would,  in  this  case  too,  be  unable  to  plead  in  abatement  the 
absence  of  A. 

It  is  also  argued  that  if  A.,  Vk  and  C.  were  all  sued  together 
there  must  be  a  nonsuit,  for  the  plaintilf  could  not  jirove  a 
joint  contract.  That  may  be  technically  true.  But  if  A.  and 
B.  were  sued  alone,  they  could  plead  the   non-joinder  of  C.'- 

I  Si-limiilt  V.  Ittman  (1894),  4U  La.        -See  Cameron  v.  Cameron  (18S6), 
Ann,  8SS;  15  S.  K.  310.  3  Man.  308. 
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Thus  th.-^  difficulties  may  be  set  off  the  one  against  the  other. 
An  argument  derived  from  obsolete  forms  of  pleading,  more- 
over, is  not  always  the  most  convincing.^  It  might,  indeed,  be 
employed  to  show  that  A.  could  not  be  liable  at  all.  Take  it 
that  the  contract  was  made  with  B.  and  C.  It  is  impossible 
now  for  the  plaintiff  to  sue  B.  without  C.'-'  For  the  same  rea- 
son he  cannot  sue  A.  without  joining  B.  But,  according  to 
Sca^if  V.  Jardine,  A.  (the  retired  partner)  and  C.  (the  new  one) 
cannot  be  sued  together.  Therefore  A.  cannot  be  sued  at  all;' 
and  there  is  no  election! 

If  the  case  be  one  of  election  it  is  of  this  peculiar  character: 
that  a  creditor  having  two  persons  liable  to  him  in  respect  of 
the  same  contract  must  abandon  one  of  them  if  he  desires  to 
sue  the  other.  That  the  liability  of  one  of  these  depends  upon 
his  being  undoubtedly  a  party  to  the  contract,  and  the  liabil- 
ity of  the  other  upon  his  inability  to  deny  that  he  too  is  a 
party  to  it,  does  not  seem  to  be  a  sufficient  ground  for  requir- 
ing a  release  of  either  one  or  the  other.  Estoppel  may  add  a 
man  as  a  party  to  a  contract,  but  it  is  difficult  to  see  how  it 
can  subtract  one,  or  how  the  addition  of  one  can  entail  the  dis- 
charge of  another.* 


iFor  example,  Lord  Eldon,  in  Ex 
parte  Hodgkinson  (1815),  lOVes.  294, 
when  dealing  with  an  analogous 
difficulty,  said:  "It  has  been  con- 
stantly taken  as  clear  law  that  a 
creditor  dealing  with  A.,  and  know- 
ing nothing  of  a  dormant  partner, 
may  consider  himself  a  separate 
creditor:  yet  it  lias  been  determined 
very  lately  that  the  defendant  in  an 
action  may  plead  in  abatement  that 
there  is  a  dormant  partner.  I,  how- 
ever, will  not  disturb  the  decisions 
which  have  taken  place  here  for 
thirty  years  .  .  .  declaring  that 
those  decisions  .  .  .  will  not  in- 
duce me  to  alter  my  course  in  bank- 
ruptcy." 

^Summers  v.  Heard  (189'J),  50  S.  W. 
R.  78  (Ark.);  Parsons  v.  Krugor(  1899), 
57  N.  Y.  Supp.  416;  Hyde  v.  Casey- 
Grimshawe  (1899),  82  111.  App.  83. 

3  In  the  case  supposed  the  creditor 


knew  of  the  accession  to  the  firm,  of 
C.  That  is,  however,  immaterial.  It 
merely  serves  to  make  clear  the  jus- 
tice of  the  creditor's  claim  to  hold 
both  him  with  whom  he  contracted 
and  the  retired  member  with  whom 
he  believed  he  was  contracting  lia- 
ble for  the  debt.  Tiie  real  point  is 
that  the  contract  was  made  with 
the  new  member,  and  that  it  is  the 
contract  that  is  the  basis  of  the  ac- 
tion. 

^It  might  be  that  if  a  contract 
was  made  with  A.,  B.  and  C.  under 
the  belief  that  the  parties  were  A., 
B.  and  D.,  there  would  be  no  con- 
tract at  all  (Boulton  v.  Jones  (1857),. 
2  H.  &  N.  504;  37  L.  J.  Ex.  1117);  but 
if  the  contract  is,  as  a  matter  of  fact, 
or  as  an  allegation  which  cannot  be 
disputed,  with  A.,  B.  and  C,  how 
can  estoppel  ever  eliminate  C? 
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Liability  in  Tort. 

"When,  as  formerly,  liability  proceeded  upon  a  holding  out  to 
*'the  world  "  (instead  of  to  the  plaintiff),  it  might  well  be  that 
persons  so  held  out  as  partners  would  be  liable  for  the  negli- 
gence of  the  servants  of  the  lirm,  although  they  were  not,  in 
fact,  members  of  it.  And  so,  in  Stables  v.  Eley^  such  a  person 
was  held  liable  for  a  collision  caused  by  the  firm's  driver. 

But  the  modern  doctrine  requires  that  if  a  man  is  to  be  lia- 
ble as  a  partner  in  a  linn  of  which  ho  is  not  a  member,  it  must 
be  because  the  plaintiff  has  dealt  with  the  firm  in  the  belief 
that  the  defendant  was  a  member  of  it  —  has  changed  his  posi- 
tion upon  the  faith  of  the  misrepresentation.  It  would  be  hard 
to  contend,  in  the  case  of  a  man  injured  in  a  collision,  that  he 
had  sustained  his  hurts  because  of  representations  that  had 
previously  been  made  to  him  as  to  the  ownership  of  the  guilty 
wagon. 

1  (1825)  1  C.  &  P.  614.    And  see  the  later  case  of  Burk  v.  Clark  (1888),  5 
Man.  150. 
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The  flares  sometimes  Indicate  the  page  at  which  the  subject  commences,  mer*!/. 

ACTIVITY  — 

obligation  to  be  active,  40,  43,  48,  105,  136. 
as  against  crime  or  fraud,  50. 

see  Passive  Misrepresentation. 

ACTUAL  AND  CONTRACTUAL  ESTATE,  269. 
ADMISSION  — 

estoppel  not  an,  4. 
AGENT  (see  Ostensible  Agency;  Principal  and  Aoent^ 
ALTRUISM  (see  Egoism). 
AMBIGUITY  OF  MISREPRESENTATION,  14,  14L 

factor  also  a  trader,  511. 

AMBULATORY  AND  NON-AMBULATORY  INSTRUMENTS  — 
classification  suggested,  385. 
Lord  Cairns'  dictum,  386. 
transferee  takes  free  from  equities  of  the  obligors,  39U 

even  although  parties  themselves  defrauded,  96. 
transferee  takes  free  from  legal  title  of  the  owners,  392. 
possession  of  ambulatory  instruments  is  appearance  of  ownership,  394 

or  of  agency  to  transfer,  395. 
duty  -of  owners  of  ambulatory  instruments,  395. 
estoppel  applied  to  ambulatory  instruments,  397. 
considerations  in  support  of  suggested  views,  404. 

market  overt,  404. 

lost  seal,  405. 

further  considerations,  405. 

contrast  with  old  view,  406. 
ambulatory  instruments  — 

bonds,  409. 

Bcrip  for  bonds,  412. 
shares,  414. 
mortgage  debentures,  414. 

mortgages,  415. 

vouchers,  416. 

bank  documents,  417. 

life  policies,  417. 

share  transfers,  418. 

charter-parties,  418. 

bills  and  notes,  420. 
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AMBULATORY  AND  NON-AMBULATORY  INSTRUMENTS  (con.)  — 
inteuded  to  be  assigned,  421. 
conclusions,  422. 
overdue  paper,  423. 

blanks  and  spaces  in,  see  Custody  op  Documents. 
stolen  or  found  instruments,  see  Custody  of  Documents. 

ANTICIPATION  OF  CHANGE  — 

estoppel-denier  must  have  reasonable  ground  for,  155. 
personal  misrepresentation,  156. 
impertinent  questions,  156. 
assisted  misrepresentation,  160. 
summary,  161. 

APPROPRIATE  MEASURE  OF  PRUDENCE  — 
a  rule  in  torts,  30. 
what  is,  30,  31. 

application  to  estoppel,  81,  37,  67. 
already  made,  34. 
but  other  reasons  given,  35. 
duty  to  be  active,  40,  42,  48,  105,  136. 
as  against  crime  and  fraud,  50. 
see  also  specific  heads. 

ASSIGNMENTS  OF  CHOSES  (see  Ambulatory). 

ASSISTED  MISREPRESENTATION,  18. 
requisites  for  estoppel,  20. 
examples,  21. 
no  fraud  necessary,  94 
carelessness  sometimes  essential,  see  Carelessness. 

B. 

BANK  DOCUMENTS— 

ambulatory  character  of,  417. 

BANK  OFFICERS  — 

exceeding  authority,  504. 

BANK  PASS-BOOKS  — 

duty  to  check  over,  105,  136. 

BILLS  AND  NOTES  (see  Ambulatory  and  Non- ambulatory;  Forger- 
ies; NEaoTiABLE  Instruments;  Custody  op  Documents;  Over- 
due). 

BILLS  OF  LADING  — 

for  goods  not  delivered;  carelessness,  106,508. 
see  Documents  of  Title;  Indicia  of  Title. 
BLANKS  (see  Execution  of  Documents). 
BONDS  (see  Ambulatory  Instruments;  Overdue  Instruments). 
BROKER  — 

as  a  special  agent,  476,  478,  479,  483. 
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CARELESSNESS  SOMETIMES  ESSENTIAL,  98. 

only  important  where  tliere  is  misrepresentation,  100. 
personal  misrepresentation;  carelessness  not  essential,  101. 
assisted  misrepresentation;  carelessness  sometimes  essential,  102. 
execution  of  documents,  103. 
mortgagee  intrusting  deeds  to  mortgagor,  104. 
ostensible  agency,  ICx 
checking  over  bank  pass-books,  105, 130. 
standing-by,  26,  lOG. 

bill  of  lading  for  goods  not  delivered,  106,  508. 
bills  and  notes,  spaces  in,  107.     See  CUSTODY  OF  DOCUMENTS, 
rules  supplied  by  the  cases,  109. 
Mr.  Bigelow's  criticism,  109. 
Mr.  Cababe's  criticism,  111. 
I.  There  must  be  neglect  of  some  duty,  112. 
XL  The  neglect  must  be  in  the  transaction  itself,  112. 
this  impossible,  113. 
authorities  reviewed,  115. 
result  and  its  explanation,  116. 
"in  the  transaction,"  117. 
analogy  from  law  of  torts.  119. 
III.  The  neglect  must  be  the  proximate  cause,  etc.,  119. 
this  impossible,  119. 
proximate  and  real  cause,  120. 
summary  of  chapter,  12L 

CAUSE  OF  ACTION  — 

estoppel  as  a,  187. 
CERTAINTY  (see  Implied  Misrepresentation). 
CHANGE  OF  POSITION  ESSENTIAL,  131. 
misrepresentation  not  acted  upon,  131. 
change  prior  to  misrepresentation,  132. 
misrepresentation  unknown,  132. 

inactivity  may  be  a  change  of  position,  see  Lullinq  Into  Security. 
means  of  knowledge  of  incorrectness  of  misrepresentation  immaterial, 

137. 
what  is  a  change  of  position,  139. 

change  of  style  of  living,  139. 

change  by  bringing  an  action,  139. 

a  possible  change,  140. 
on  the  faith  of  the  niisropresentation,  140. 

where  truth  known,  140. 

where  misrepresentation  withdrawn.  140. 

where  misrepresentation  not  believed,  140. 

where  representation  ambiguous,  141. 

certificate  of  shares  not  relied  on,  141. 

seeming  exceptions  where  classes  of  estoppel-asserters,  141. 
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CHANGE  OF  POSITION  ESSENTIAL  (continued)  — 
on  the  faith  of  the  misrepresentation  (continued)  — 
reputed-ownership  clauses,  142. 
two  sets  of  bankruptcy  creditors,  143. 
wliat  was  the  actuating  motive,  144. 
onus  of  proof,  145. 
several  reasons  for  change,  146. 
prejudice,  146. 

damage,  real  or  assumed,  147. 
amount  of  damage,  191. 
lulling  to  rest,  147. 
purchaser  for  value,  see  Purchaser. 
anticipation  of  change,  see  Anticipation. 
change  must  be  reasonably  consequent,  see  CONSEQUENT, 
change  other  than  that  intended,  see  Consequent. 
CHECKS  (see    Negotiable   Instruments;    Ambulatory   Instruments; 

Execution  of  Documents;  Custody  op  Documents). 
CLASSES  OF  PERSONS  CLAIM  ESTOPPEL  — 

although  not  act  upon  faith  of  misrepresentation,  142. 

COMMERCIAL  AGENCIES  — 

information  to,  intended  for  members,  128. 
notice  to,  upon  dissolution  of  partnership,  519. 

CONDITIONS  OF  ESTOPPEL,  10. 

CONSEQUENCES  — 

does  estoppel  proceed  upon  duty,  or  has  it  consequences  merely,  232. 

CONSEQUENT  — 

change  of  position  must  be  reasonably  consequent,  183. 
Barry  v.  Croskey  and  Carr  v.  London  rules  compared,  163. 
change  other  than  that  intended,  163. 

direct  and  indirect  misrepresentation,  163. 

honest  and  fraudulent  misrepresentation,  163. 
application  to  the  cases,  171. 
what  are  consequent  changes,  174. 
summary,  175. 

CREDITORS  — 

estoppel  in  favor  of,  as  to  ostensible  property  of  debtor,  25. 
creditors  in  class,  claim  estoppel  although  not  act  upon  faith  of  mis- 
representation, 142. 
effect  of  estoppel  of  debtor  upon  his  creditors,  203. 
bearing  of  privity  considerations,  209. 

true  position,  212. 
joint  and  separate  creditors  of  partners,  213. 
effect  of  estoppel  of  company  to  deny  validity  of  some  debentures 

upon  other  debenture  holders,  217. 
same  question  as  to  some  shareholders,  219. 
see  Reputed  Ownership. 
CRIME - 

duty  to  guard  against,  48. 
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CUSTODY  OF  DOCUMENTS  — 

stolen  or  found  ncKotiable  instruments,  456. 

when  forgery  necessary  to  complete,  22,  51,  458,  464 

signed  slips,  463. 

when  in  complete  form,  Rl,  461,  468. 
stolen  or  found  documents  of  title,  345. 
stolen  or  found  non-negotiable  instromenta,  467. 

CUSTODY  OF  SEALS  — 

duty  as  to,  63,  108,  237,  405. 
CUSTODY  OF  RUBBER  STAMPS,  65. 

D. 

DAMAGES  — 

amount  of,  191. 
necessary  to  estoppel,  146. 
see  Change  op  Positiok. 

DEBENTURE  HOLDERS— 

efifect  of  estoppel  of  company  to  deny  validity  of  some  debentures 
upon  other  debenture  holders,  217. 

DECEIT  — 

compared  with  misrepresentation,  83. 

compared  with  estoppel,  227. 

fraud  necessary  in  deceit,  224. 

fraud  unnecessary  in  estoppel  226. 

application  of  respective  remedies,  226. 

anomalous  result,  227. 

illustrations,  228. 

present  situation,  231. 

company's  secretary  giving  erroneous  information,  237. 

acts  done  by  agent  not  "  for  master's  benefit,"  497. 

DEEDS  — 

estoppel  applies  to,  345,  449. 

possession  of,  see  Possession  op  Title  Deeds. 

DEFAULT  — 

taking  advantage  of  one's  own,  185. 
DELIVERY  ORDERS  (see  Documents  of  Title;  Indicia  op  TitlkX 

DIRECT  AND  INDIRECT  — 

misrepresentation  may  be  direct  or  indirect,  123, 
Barry  v.  Croskey  criticised,  163. 

DOCUMENTS  — 

custody  of,  see  Custody  of  Docu>iknts. 
execution  of,  see  Execution  of  DocuiiENT3. 

DOCUMENTS  OF  TITLE  — 

three  classes  of  documents,  305w 

1.  Certificates  of  title,  305. 

2.  Transfers  of  title,  305. 

3.  Records  of  transfers,  303» 
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DOCUMENTS  OF  TITLE  (continued)  — 
estoppel  by  transfers  of  title,  305. 
lands  and  goods,  306. 

conveyances  are  intended  as  representations  and  will  estop,  807. 
bills  of  lading  — 

not  operative  merely  between  the  parties,  308. 

intended  as  representation  and  will  estop,  318. 
dock  warrants,  etc.,  also  so  intended,  309. 
share  certificates  and  transfers  also  so  intended,  309. 
resemblances  among  all  documents  of  title,  310. 
estoppel  the  true  ground  of  decision,  311. 
purposes  of  documents  of  title  to  goods,  313. 

intended  to  be  passed  on,  135. 
signers  of  them  estopped,  313,  314,  316. 

carelessness  material  in  cases  of  bills  of  lading,  106,  316. 

carelessness  not  material  in  other  cases,  39,  316. 

no  estoppel  as  to  certain  points,  318. 

when  issued  improperly  by  agents,  see  Principal  and  Aqent. 
transferrers  estopped,  313,  319. 
bills  of  lading  — 

estoppel  of  transferrer  only  as  to  stoppage  in  transitu,  319. 

1.  Passing  property  by  transfers,  320. 

2.  Negotiability,  322,  328. 
5.  Symbolism,  324. 

these  three  compared,  325. 

the  true  view  —  estoppel,  327. 

tendency  in  that  direction,  330. 
dock  warrants,  etc. — 

early  law  enunciated  valuable  principles,  335. 

submergence,  336. 

parliament  versus  the  courts,  336. 

compared  with  bills  of  lading,  338. 

right  to  stop  in  transitu  not  affected  by,  338. 
until  statute,  339. 

other  documents  unaffected  by  statute,  339. 
•shares  In  companies  — 

company  estopped  by  certificates,  340. 

compared  with  land,  340. 

transferrer  estopped,  341. 

seals,  345. 
stolen  or  found,  see  Custody  of  Documents;  Indicia  op  Title, 

DOWRESS  — 

standing-by,  27. 

DUTY  — 

as  a  requisite  of  estoppel,  28. 

estoppel  proceeds  upon  duty,  233. 

as  to  appearance  of  ownership,  see  OSTENSIBLE  Ownership. 
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DUTY  (continued) — 

as  to  appearance  of  agency,  see  Principal  and  Aoent. 

as  to  execution  of  documents,  see  Execution  of  DocuMENxa 

as  to  custody  of  documents,  see  Custody  of  Documents. 

as  to  guarding  against  crime,  see  Crime, 

of  activity,  see  Passive  Misrepresentation;  Lulling  to  Rest. 

in  partnership  cases,  see  Partnership. 

egoism  and  altruism,  see  Egoism. 

appropriate  measure  of  prudence,  see  Appeopkiatb. 


E. 

EFFECT  OF  ESTOPPEL  (see  Nature  and  Effect). 

EGOISM  AND  ALTRUISM,  37.  291,  460. 

ELECTION  — 

in  partnership  cases,  526. 

EQUITABLE  RIGHT  AND  ESTATE  — 
estoppel  is  an  equitable  right,  199. 

parallel  between  equity  under  contract  for  sale  and  estoppel,  20S 
solution  applied,  202. 
does  an  estate  pass  by  estoppel,  206. 
efifect  under  Factors  Act,  208. 
see  Legal  Estate. 

EQUITIES  — 

the  phrase  equivalent  to  "merits,"  251,  291. 
estoppel  concealed  under  the  phrase,  200. 
"no  defenses,"  128. 
see  Ambulatory. 

ESTOPPEL  — 

subdivisions,  1,  2, 
classification,  3. 
definition,  3. 
justification,  5. 
history,  7. 
conditions,  10. 

EVIDENCE  — 

estoppel  as  a  rule  of,  188. 

EXECUTION  OF  DOCUMENTS  — 

carelessness  in  execution  may  estop,  103,  425. 
L  Execution  fraudulently  obtained  — 
the  autliorities,  428. 
void  and  voidable,  427. 
solution,  434. 
analogy,  437. 
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EXECUTION  OF  DOCUMENTS  (continued)  — 
IL  Execution  fraudulently  completed,  438. 
division  of  subject,  438. 
negotiable  instrument  confided  to  another  person,  439. 

(1)  completed  instruments,  439. 

grounds  of  liability,  243. 

(2)  blank  instruments,  440. 

current  phraseology,  441. 

criticism,  441. 

blanks  known  to  transferee,  443. 

customary  effect  of  blanks,  443. 

estoppel,  444. 
blanks  unknown  to  transferee,  447. 

(3)  spaces  in  instruments,  42. 

carelessness  as  to,  107. 

(4)  signed  slips  of  paper,  448. 

imperfection  known,  448. 

unknown,  448. 
summary,  449. 
non-negotiable  instruments  confided  to  another  person,  449. 
deed,  estoppel  applies  to,  345,  449. 
completed  instruments,  453. 
blank  instruments,  453. 
blanks  known,  453. 

unknown,  455. 
documents  stolen  or  found  — 
negotiable  instruments,  456. 
carelessness,  457. 

complete  and  incomplete  instruments,  458. 
criticism  of  present  rules,  459. 
egoism  and  altruism,  460. 
signed  slips  of  paper,  463. 
current  practice,  465. 
the  codes,  466. 

non-negotiable  instruments,  467. 
summary  of  chapter,  470. 
EXPECTED  CHANGE  (see  Anticipa.ted  Change). 

F. 

FACT  AND  INTENTION  — 
misrepresentation  of,  68. 

FACT  AND  LAW  — 

misrepresentation  of,  72. 

FACT  AND  OPINION  — 

misrepresentation  of,  72.  •  (^ 

FACTORS  — 

conflict  between  courts  and  parliament,  350. 
confusion  in  Factors  Acts,  240. 
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FACTORS  (continued)  — 

general  principles  sufficient  for  factors,  350. 

legal-estate  considerations  ignored  in  Factors  Acts,  274. 
goods  intrusted  to  one  who  is  a  factor,  351. 

specially  accredited  factor,  3dl. 
merchant,  352. 

and  factor,  352,  511. 
review  of  legislation,  353. 
"  factors  cannot  pledge,"  353.  308. 
corrected  by  statute,  355. 
criticism  of  the  statute,  356. 
documents  of  title  with  factor  "  with  the  consent  of  the  owner,"  35a 
possession  of  goods  for  consignment  or  sale,  3G0, 
vendor  retaining  possession  or  indicia,  361. 
purchaser  prematurely  getting  possession  or  indicia,  364 
vendor's  lien  and  stoppage  in  transitu  affected  by  all  documents  of 

title,  305. 
summary.  360. 
American  legislation,  368. 

FAIRS  — 

power  of  agents  when  dealing  at,  493. 

FALSAVERT,  III,  Ua 

FORGERIES  — 

duty  to  guard  against,  22,  48. 
not  advising  of,  135. 

see  Lulling  Into  Security;  Bank  Pass-books;  Crimb. 

FRAUD  — 

what  is,  259. 

as  affecting  priorities,  259,  285. 

used  by  court  of  equity  as  against  legal  estate,  257. 

not  essential  to  estoppel,  83. 

sometimes  an  ingredient  in  misrepresentation,  89. 

diverse  views,  86. 

reconciliation  by  classification,  87. 

possession  of  goods  obtained  by,  302. 

possession  of  indicia  of  title  obtained  by,  303. 

no  difference  between  land  and  goods  with  regard  to  fraud,  97.    See 

Crime. 
as  affecting  character  of  change  of  position,  164. 
duty  to  guard  against  fraud  as  compared  with  crime,  48. 

G. 

GOODS  (see  Possession  op  Goods;  Sale  of  Goods;  Ostensible  Owner- 
ship; Ostensible  Agency). 

H. 

HALIFAX  r.  WHEELWRIGHT  RULE,  185. 

either  inaccurate  or  estoppel  insufficiently  stated,  185. 
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HISTORY  OF  ESTOPPEL,  7. 

HONEST  (see  Fraud). 

HORSES  — 

power  of  agent  to  warrant  upon  sale,  493. 


IMPLIED  MISREPRESENTATION  — 

certainty,  14,  141. 

general  statements  as  to,  14. 

examples,  15. 

distinction  where  fraud,  17. 
INDICIA  OF  TITLE  — 

possession  of  by  third  party  will  estop  true  owner,  311,  313,  315,  319, 
325,  338,  350-369,  407. 
even  if  possession  obtained  by  fraud,  303,  304,  313. 

as  applied  to  ambulatory  instruments,  407. 

when  stolen  or  found,  see  Custody  of  Documents. 
INDIRECT  MISREPRESENTATION  (see  Direct). 
INFANTS  — 

estopped  by  misrepresentation  of  agent,  although  innocently  made,  90. 
INNOCENT  (see  Fraud). 
INNOCENT  PERSONS  SUFFERING  (see  Lickbarbow  v.  Mason). 

INSURANCE  BROKER  — 

extent  of  authority,  489. 
INTENDED  TO  BE  PASSED  ON  — 

delivery  orders,  125. 

warehouse  receipts,  126. 

letters  of  credit,  126. 

bills  of  lading,  120. 

certificates  of  shares,  126. 

company's  reports  and  prospectuses,  127. 

commercial  agencies,  128. 

stock  exchange,  128. 

title  deeds,  128. 

no  defenses,  128. 

persons  who  will  probably  be  questioned,  139. 

negotiable  instruments,  129. 

subscription  lists,  130. 

see  Ambulatory  iNSTRUMENTa 
INTENTION  — 

misrepresentation  of,  will  not  estop,  68. 

J. 

JUSTIFICATION  OF  ESTOPPEL,  5. 
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K. 

KNOWLEDGE  — 

by-stander  must  be  aware  of  his  own  rights,  90. 
estoppel-asserter  must  be  unaware  of  by -slander's  rights,  90. 
of  incorrectuess  of  misrepresentation,  means  of,  137. 


LAND  (see  Legal  Estate;  Possession  of  Title  Deeds;  Qui  Prior  Est 
Tempore). 

LANDLORD  — 

giving  undertaking  to  grant  lease  which  he  had  already  given,  228. 

LAW  — 

misrepresentation  of,  72. 

LAW  MERCHANT  — 

usual  solution  of  certain  questions,  370. 
antagonism  to  general  law,  372. 
what  is  it,  373. 

LEGAL  AND  EQUITABLE  ESTOPPELS  — 
distinction,  6. 

LEGAL  ESTATE  —  PRIORITY  BY  — 
the  scramble,  252. 
ubi  pig,  ibi  priority,  254 
contrasted  with  estoppel,  254,  263. 
originated  in  defective  administration,  255. 

equity  checked  by  it,  256. 

equity  introduces  questions  of  fraud,  257. 
union  of  courts  and  opportunity  for  reform,  258. 

'•  fraud  or  evidence  of  fraud  "  as  ground  to  postpone  legal  estate,  259. 
apologies  for  old  rule,  268. 
actual  and  contractual  estates,  269. 
support  for  new  methods,  271. 
not  apply  to  estoppel  of  owner  of  shares,  344. 
not  applicable  to  Factors  Acts,  274. 

LICKBARROW  v.  MASON  RULE  — 

an  anticipation  of  estoppel  by  assisted  misrepresentation,  7,  178. 
not  disparate  from  estoppel,  178. 

priorities,  179. 

bills  of  exchange,  179. 

pi-incipal  and  agent.  180. 

sales  of  goods,  181. 

Mr.  Poraeroy's  concurrence,  181. 

ubiquity  of  rule,  184. 

the  case  itself.  184. 
not  incapable  of  support,  183. 
LOST  (see  Custody  ok  Documents). 
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LULLING  INTO  SECURITY,  40. 

inactivity  may  be  a  change  of  position,  133. 

vendor  handing  receipt  for  purchase-money  to  agent  who  keeps 
the  money  and  delivers  receipt  to  purchaser,  134. 
not  advising  of  forgery,  135. 
not  objecting  to  accounts,  105,  136. 
must  be  damage  to  estoppel-asserter,  147. 
see  Change  of  Position. 

M. 

MARGINAL  WRITINGS  (see  Ambulatory  Instruments). 
MARKET  OVERT,  404. 

MASTER  AND  SERVANT  (see  Principal  and  Agent). 
MATERIALIl^    OF    MISREPRESENTATION    AND  ASSISTANCE.  80. 
several  misrepresentations,  81. 

MEDIUM  POWERS  — 
assumed  to  exist,  488. 
when  withheld,  490. 

see  Principal  and  Agent. 

MISREPRESENTATION  — 
definition,  12. 
necessity  for,  12. 
classification,  13. 

personal  and  assisted,  18.    See  Assisted  Misrepresentation. 
direct  and  indirect,  see  Direct  and  Indirect. 
active  and  passive,  see  Passive  Misrepresentation;  Lulling  Into 

Security. 
expressed  and  implied,  14    See  Implied  Misrepresentation. 

MORTGAGE  DEBENTURES  (see  Ambulatory). 

MORTGAGEE  — 

estoppel  by  conduct  with  reference  to  deeds,  23,  243,  279. 

carelessness  essential,  105. 
estoppel  by  misstatements,  229. 

MORTGAGOR  — 

estoppel  as  to  amount  stated  to  be  secured  by  mortgage,  23,  415. 
even  although  himself  deceived,  95. 

MOTIVE  — 

what  was  the,  144. 

K 

NATURE  AND  EFFECT  OF  ESTOPPEL,  187. 
as  a  cause  of  action,  187. 
as  a  rule  of  evidence,  188. 
relief  granted,  character  of,  190. 

goods  not  ordered  to  be  delivered  where  title  rests  on  estoppel,  190. 
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NATURE  AND  EFFECT  OF  ESTOPPEL  (continued)— 
amount  of  damages  recoverable,  191. 
parties  and  privies,  see  PAtt'rii':s  and  Privie& 
does  estoppel  bind  purchasers  from  estoppel-denier,  19flL 

creditors  of  the  estoppel-denier,  208L    And  see  Ceed- 

ITORS. 

in  favor  of  assignee  of  estoppel-asserter,  220, 
NEGLIGENCE  — 

double  application  of  word,  98. 

carelessness  substituted,  99. 
see  Carelessness, 
NEGOTIABLE  INSTRUMENTS—  " 

definition,  376. 

transferee  suing  in  his  own  name,  376L 

honest  acquisition  confers  title,  378. 

negotiability  and  transferability,  380. 

negotiability  explained,  383,  399. 

application  of  estoppel  to,  179. 

ambulatory  and  non-ambulatory,  38i    See  AmbulatOET, 

cycle  through  which  law  passed,  380. 

summary,  389. 

see  Execution  of  Documents;  Custody  of  DocuMENra 

NEGOTIABILITY  BY  ESTOPPEL  — 

reason  for  statements  of  doctrine,  401. 

difficulty  of  accepting  doctrine,  403. 
NEMO  DAT  QUOD  NON  HABET,  296,  311,  835,  350,  391 

o. 

OMNIBUS  DRIVER—    ^'^ 

acting  contrary  to  instructions,  497. 

ONUS  OF  PROOF  — 

as  to  the  actuating  motive,  145. 

OPINION  — 

misrepresentation  of,  72» 

OSTENSIBLE  AGENCY  — 

contrasted  with  ostensible  ownership,  238,  486. 

confusion  between,  239. 

benefit  of  distinction,  243. 

agent  to  borrow  upon  deeds  exceeding  his  authority,  244 

agent  to  sell  goods  exceeding  his  authority,  246i, 
estoppel  as  to  existence  of  agency,  238,  246, 

extent  of  agency,  246. 
carelessness  essential,  40,  105. 

see  Principal  aud  Agent;  Specific  heads. 

OSTENSIBLE  OWNERSHIP  — 

contrasted  with  ostensible  agency,  238,  486. 
confusion  between,  239. 
benefit  of  distinction,  242. 


544  INDEX. 

OSTENSIBLE  OWNERSHIP  (continued)  — 
accrediting  title,  238. 

where  ostensible  owner  is  a  real  agent,  243. 
will  not  support  an  act  of  agency,  247. 
application  of  estoppel,  24,  39,  248. 
in  trustees,  254,  293,  311. 

involuntary  trustees,  295. 
name  of  purchaser  painted  on  goods,  304. 
owner  defrauded,  96. 

see  Possession  of  Goods;  Indicia  of  Title. 

OVERDUE  DOCUMENTS  — 
equities  of  obligors,  423. 
title  of  true  owners,  423. 

P. 

PARTIES  AND  PRIVIES  — 

purchasers  from  the  estoppel-denier,  196. 

who  are  privies,  196, 

rule  as  to  privies  not  intended  for  estoppel  by  misrepresentation,  198L 

suggested  solution,  199. 

relation  of  to  rule  respecting  creditors  of  estoppel-denier,  209. 

PARTNERSHIP  — 

relation  to  agency,  513. 

estoppel,  513. 
use  of  non-partner's  name,  514. 

estoppel  although  estoppel-denier  himself  defrauded,  96. 
representation  of  partnership,  22,  515. 

where  defendant  never  a  partner,  516. 

defendant  is  a  retired  partner,  511. 
duty  to  give  notice,  41,  511. 
three  classes: 

1.  Those  who  had  prior  dealings  with  firm,  518. 

2.  Those  who  had  none,  but  who  were  aware  of  its  membership, 

518. 
8.  Those  who  had  neither  prior  dealings,  nor  such  knowledge,  519. 
firm's  name,  519,  524. 

historic  and  indicative  names,  520. 
conflict  between  joint  and  several  creditors,  213. 
dormant  partner,  when  liable,  247. 
PASSED  ON  (see  Intended  to  be  Passed  on;  Ambulatory). 
PASSIVE  MISREPRESENTATION  — 

duty  of  activity,  40,  42,  48-57,  105,  134,  135,  136. 

as  to  recorded  transactions,  138. 
no  duty  to  anticipate  ignorance,  66. 

of  insurance  company  to  advise  as  to  premiums,  66. 
to  warn  against  self-deception,  66. 
of  surety  to  warn  creditor  not  to  release  debtor,  06. 
of  purchaser  to  advise  vendor  of  non-arrival  of  goods,  67. 
see  Standinq-by. 
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PATENTEE  — 

duty  to  advise  intending  purchasers,  91. 

POLICIES  — 

assignee's  rights  regarding  prior  equities,  417. 

POSSESSION  OF  GOODS  — 

mere  possession  not  appearance  of  ownership,  297. 
by  factor  or  auctioneer  constitutes  appearance  of  agency,  246. 
when  constitutes  appearance  of  ownership  or  agency,  2UG,  4»4. 
character  of  the  goods,  298. 
place,  298. 
usual  employment  of  the  person,  299. 
reputed-ownership  statute,  300. 
contrast  witii  estoppel,  300. 
vendors  and  vendees,  301. 

name  of  vendee  painted  on  goods,  304. 
other  circumstances,  301. 
obtained  by  fraud,  302. 
by  merchant,  when  appearance  of  ownership,  312. 

by  person  who  is  both  merchant  and  factor,  "jU. 
for  consignment  or  sale;  360. 
POSSESSION  OF  TITLE  DEEDS,  PRIORITY  BY,  276. 
current  phraseology,  276. 
suggestion  of  estoppel,  276. 
possession  a  circumstance  merely,  278, 
tables  of  cases,  279. 

analysis  of  them,  283. 
estoppel  the  true  doctrine,  287. 
PREJUDICE  (see  Change  of  Position). 

PRINCIPAL  AND  AGENT  — 

propositions  respecting  estoppel.  473. 

general  and  special  agency  discussed,  474. 

single  and  multitudinous  instances  of  employment,  474. 

application  of  estoppel,  180,  483. 

estoppel  as  to  existence  of  agency,  483. 

extent  of  agency,  246,  483,  486. 
application  of  distinction.  484. 
estoppel  in  what  cases,  487. 
medium  powers,  488. 

agent  employed  to  perform  certain  duty,  488. 
in  certain  capacity,  488. 
to  act  in  line  of  particular  business,  488. 
to  act  under  certain  circumstances.  488. 
when  employment  arises  out  of  legal  relation,  488. 
horses,  sales  of,  power  of  agent  to  warrant,  492. 
"for  the  master's  benefit,"  490. 

distinction  between  tort,  deceit  and  estopi>el,  237. 
secretary  of  company  acting  for  liiinst'if,  490. 
deceit  and  estoppel  compared.  4il7. 
partner  acting  for  his  own  benefit.  499. 
35 
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PRINCIPAL  AND  AGENT  (continued)  — 
"within  the  scope  of  his  authority,"  501. 

A.  Acting  within  ostensible  authority,  501. 

B.  Appearing  to  act  within  real  authority,  501» 
"classes  of  acts,"  502. 

partnership  cases,  503. 

borrowing  powers,  503. 
extrinsic  facts,  503. 

bank  officers  exceeding  authority,  504. 

attorney  exceeding  authority,  505. 

agent  of  company  exceeding  authority,  507. 

bills  of  lading  and  warehouse  receipts,  505. 
appearance  of  authority,  511. 

factor  who  is  also  trader,  511. 

agent  also  an  owner,  141. 

by  possession  of  receipt  for  money  to  be  paid,  133. 

see  Ostensible  Agency. 

PRIVIES  (see  Parties  and  Privies). 
PROXIMATE  CAUSE  (see  Carelessness). 
PRUDENCE  (see  Appropriate  Measure  op  Prudence). 
PURCHASER  FOR  VALUE  WITHOUT  NOTICE  — 

auxiliary  jurisdiction,  150. 

concurrent  jurisdiction,  150. 

supersession  by  estoppel,  151,  154. 

legal  estate,  15C. 
PURCHASERS  FROM  ESTOPPEL-ASSERTER  (see  Parties  and  Privies). 
PURCHASERS  FROM  ESTOPPEL-DENIER  (see  Parties  and  Privies). 

Q. 

QUI  PRIOR  EST  TEMPORE.  ETC.— 
relation  to  other  priority  rules,  240. 
resemblance  to  estoppel.  291. 

divergence  from  estoppel  over  woi'd  "  merits,"  291. 
egoism  and  altruism,  291. 
illustration  of  divergent  conclusions,  293. 


REASONABLE  GROUND  FOR  ANTICIPATING  CHANGE  (see  Antici- 
pation). 
REASONABLY  CONSEQUENT  (see  ConsequentX 

REGISTRY  OFFICES  — 

silence  as  to  recorded  transactions,  138. 
RELIANCE  UPON  MISREPRESENTATION  (see  Change  of  Position). 
REPUTED-OWNERSHIP  CLAUSES,  25,  142,  214,  .300.    See  Creditor& 


INDEX.  647 

RESCISSION  — 

compared  with  misrepresentation,  85. 

RESTITUTION  — 

its  relation  to  estoppel,  233, 
is  fraud  necessary,  223. 

RUBBER  STAMPS  — 
custody  of,  65. 

s. 

SALE  OF  GOODS  — 

confusion  in   statute   between   ostensible   ownership  and   ostensible 

agency,  241. 
estoppel  of  owner  by  wrongful  sale,  246. 

where  owner  tricked,  181. 
power  of  agent  to  give  warranty,  492. 
property  passes  by  estoppel  under  statute,  20S. 
appearance  of  authority  to  sell,  484. 

see  Ostensible  Owneuship;  Ostensible  Agency. 

SCRIP  (see  Ambulatory). 

SEAL  (see  Custody  op  Seal). 

SHARES,  CERTIFICATES  OF  — 

estoppel  of  company,  23,  40,  230.  234,  309,  313,  340. 
although  itself  deceived,  t)."). 

SHARE-TRANSFERS  (see  Ambulatory  Instruments;   Documents  op 
Title). 

SHAREHOLDERS  — 

eflfect  of  estoppel  of  company  to  deny  validity  of  some  shares  upon 

other  shareholders,  219. 
in  class  may  claim  estoppel  although  not  act  upon  faith  of  misrepre- 
sentation, 142. 

SIGNATURES  MISAPPROPRIATED  (see  Execution  op  Documents), 

SPACES  IN  INSTRUMENTS  (see  Execution  of  Documents). 

STANDING-BY  — 

duty  when  mistake  is  observed,  89. 

must  be  aware  of  my  own  rigiit.  90. 

other  party  must  be  unaware  of  my  right,  90. 

must  have  reasonable  ground  for  assuming  other  party's  ignorance, 

90,  100. 
at  tax  sale,  26. 
building  on  another's  land,  106, 

see  Passive  Misrepueskntation. 

STOCK  EXCHANGE  — 

information  to,  intended  for  members,  128. 

STOLEN  AND  FOUND  INSTRUMENTS  (see  Custody  of  Instrumrnts). 
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STOPPAGE  IN  TRANSITU  — 

affected  by  transfer  of  bill  of  lading,  319. 

estoppel  the  true  reason,  327. 

statute  as  to  other  documents  of  title,  339,  365. 
SYMBOLISM,  324.    See  Documents  of  Title. 

T. 
TAX  SALE  — 

standing-by  at,  26. 
TITLE  DEEDS  (see  Possession  op  Title  Deeds). 

TORT  — 

liability  of  partners,  529. 
compared  with  estoppel,  498. 

TRUSTEE  — 

giving  incorrect  answer  to  inquiries  by  intending  purchaser  of  the 

fund,  228. 
ostensible  ownership,  estoppel  by,  254,  2G4,  340. 

V. 

VENDORS  AND  VENDEES  OF  GOODS  (see  Possession  of  Goods). 
VOID  AND  VOIDABLE  (see  Execution  of  Documents). 
VOUCHERS  (see  Ambulatory). 

w. 

WAREHOUSE  RECEIPTS  (see  Documents  op  Title). 

WAREHOUSEMAN  — 

issuing  erroneous  receipt,  229,  235. 

WARRANTY  — 

power  of  agent  to  give,  492. 


FRANK  B.  BOWJMS, 


AA    000  729  751     8 


